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CcDAHY et al. V. McGeoch d al. 

(Circuit Court, E. D. Wigeonsin. December 13, 1888.) 

RbmovaIi of Causes — Alibns — Suit in Statb of Residbmce. 

An alien sued in the state of bis résidence by citizens of anotber state upon 
an ordinary debt cannot remove tlie action to the circuit court of the United 
States under the provisions of act Cong. March 3, 1887, authorizing removal of 
causes "by the défendant or défendants therein not being résidents of that 
state, " and also the removal of a cause in which there is a controversy " wholly 
between citizens of différent states. " 

On motion to remand to state court. 
Shepard & Shq/ard, for plaintiffs. 
Mnches, Lynde & Miller, for défendants. 

Gbesham, J. This suit was commenced in the circuit court of Mil- 
waukee county to recover a debt due the plaintiffs from the défendants 
jointly, as copartners. The plaintiffs are citizens of Dlinois, McGeoch 
is an alien residing in Wisconsin, and some, if not ail, of the other de- 
fendants are citizens of Illinois. The suit was repaoved to this court on 
the application of McGeoch, who was, and still is, the only défendant 
served with process. 

It is provided by a Wisconsin statute that in a suit on a joint con- 
tract against two or more défendants, when one or more, but not ail, are 
served with process, judgment niay be rendered in form against ail, in- 
cluding the défendants not served, and bind the joint property of ail, and 
the individual property of the défendant served. Rev. St. § 2884. A 
single controversy exists between the plaintiffs and McGeoch, and the 
case may proceed to trial and judgment against him, although hisco-de- 
fendants are not before the court. Not being citizens of Wisconsin, the 
v.37F.no.l — 1 
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absent défendants may never be served with process, and, as the record 
now stands, they are not to be treated as parties. 

Section 1 of the act of March 3, 1887, confers upon the circuit courts 
of the United States original jurisdiction (1) of suits arising under the 
constitution and laws of the United States, and treaties made in pursu- 
ance thereof; (2) of suits in which the United States are plaintiff; (3) of 
suits between citizens of différent states; (4) of suits betweeu citizens of 
the same state claiming lands under grants from différent states; and (5) 
of suits between citizens of a state and foreign states, citizens and sub- 
jects. In suits of the first, second, third, and fifth classes the matter in 
dispute, exclusive of interest and costs, must exceed the sum or value of 
$2,000. So much of section 2 as calls for notice reads: 

"That any suit of a civil nature, at law or in equity, arising under the con- 
stitution or laws of the United States, or treaties made or which shall be made 
under theirauthority, of which the circuit courts of the United States are given 
original jurisdiction by the preceding section, which may now be pending, or 
which may hereafter be brought in any state court, may be removed by the 
défendant or défendants therein to the circuit court of the United States for 
the proper district. Any other suit of a civil nature, at law or in equity, of 
which the circuitcourts of thé United States are givén jurisdictionby the pre- 
ceding section, and which are now pending, or which may hereafter be brought, 
in any state court, may be rêmoved into the circuit court ôf the United States 
for the proper district, by the défendant or défendants therein, being non-res- 
idents of that state; and wheri In any suit mentioned in this section there shall 
be a controversy which is whoDy between citizens of différent states, and which 
can be fuUy dëtermined as between them, then either one or more of the de- 
fendants actually interested in such controversy, may remove said suit into 
the circnit court of the United States for the proper district." 

This is not a suit arising under the constitution or laws of the United 
States. It is a suit between citizens of Illinois and an alien, and is not, 
therefore, a suit between citizens of différent states; and if it were, when 
the jurisdiction dépends upon the citizenship of the parties, the suit can- 
not be removed by a défendant who is sued in the district of his rési- 
dence. It is not a suit between citizens of the same state claiming lands 
uiider grants from différent states; and it is not a suit within the mean- 
ing of the third clause of the second section of the act, involving a 
controversy wholly between citizens of différent states, and which can 
be fully deterinined as between them. That clause limits the right of 
removal to a citizen of a state who is sued out of the state of his résidence, 
and who is oné of two or more défendants in a suit involving two or more 
controversies, one pf which is separable as between him and the plaintiffs. 
An alien who is sued in a state in which he résides, as hère, is not 
authorized by ihe act of 1887 to remove the suit. The motion to ro- 
mand is sustained. 
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Kaiîsas Crrv & T. R. Co. r. Intebstate LuMBEE Co. 

(Circuit Court, W.B. Miêèouri, W. D. DecémberïO, 1088.) 

1. Removàl of Causes— JuBisDieTiON of Coubt— Non-Residbntb of Distbict. 
Under the act of March 3, 1887, providing that the circuit courts shall hâve 
original cognizance of actions between citizens of diflerent states; that no 
suit shall be brougbt by original process in any district other than that whereof 
défendant is an iuhabitant, but that where jurisdiction is founded only on di- 
verse citizçnship suit may be brought in the district of the résidence of either 
party; and that any suit of which the circuit courts are thereby giveh juris- 
diction ihay be removed, — an action peuding in a state court may be removed 
by défendant to the fédéral court, though neither party is a résident of the 
district; the restriction as to the place of bringing suit being in the nature of 
a Personal privilège, which défendant may waive. OverrUling Ha/told v. itfsi»- 
t«£r C'o., 83Fed. Rep. 539. , 

3. Samk— Actions at Law — Eminbnt Domain. 

A proceeding by a railroad company for the condemnation of land, îs an açr 
tion at law, and removable to thé fédéral court FoUowing Searl v. Sehool- 
Bist., 134 U. 8. 197, 8 Sup. Ct. Rep. 480. 

8. Same — Motion to Rbmand— Hbabing at Spécial Tbrm. 

Where an act changing the time of holding a term of court ig passed, but 
too late to permit the holding of a term at the substituted time, and a spécial 
term in lieu thereof is called, proceedings for the removal of a cause, the pé- 
tition and bond in which were flled before the time for holding the regulàr 
term as fixed either by the act or the former law, are before the spécial term 
for the purposes of a motion to remand; the act providing that process from 
the clerk's office shall be returnable at the substituted term, and Rev. St. §§ 
669, 670, enabling a speci^ term to transact ail business that may be trans- 
acted at a regular term. 

On Motion to Remand. 

For opinion on a previoua motion to remand, see 36 Fed. Rep. 9. 

Orittenden, McDougal & Stiles, for plaintifif. 

Bruniback & Brumback and Kagy & Brennerman, for défendant. 

Beeweb, J. This case now stands on a motion to remand. The pro- 
ceeding in the state court was one for the condemnation of a right of way. 
It was commenced on the 5th day of June, 1888, by the filing in the 
office of the clerk of the circuit court of Jackson county, Mo., of a péti- 
tion. On the 16th day of June the défendant fîled its pétition and bond 
for removal, and on August 27th the plaintiff took a copy of the record 
from the state court, filed it in this, and with it a motion to remand. 
Défendant objected to the hearing of that motion, on the ground that it 
was prematurely filed; that by the terms of its application for removal 
it had until the first day of the next succeeding term of the fédéral court 
in which to file the record; and that, while the plaintiff might undoubt- 
edly at once take and file a copy of the record hère, yet the case was not 
thereby so fully transferred to this court as to justify it in making such 
a final order as is involved in the décision of a motion to remand. It 
was conceded that the jurisdiction of the state court ceased on the filing 
of the pétition and bond, and that, when the record was filed hei;e, this 
court had jurisdiction for any provisional remédies and orders necessary 
to préserve the righta of the parties ad intérim, and only the right to make 
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full and final détermination was denied. After due considération, this 
court sustained the positions of défendant, and held that the motion to 
remand could not then be entertained; and the first question presented 
is whether the case now stands in any différent shape than at that time. 
The next regulg,r term of this court commenced on the third Monday of 
October, ând at that time the défendant, by the terms of its bond, was 
to bave the record filed in this court. Before that date au act of con- 
gress took effect, changing the time of the fall term from the third Mon- 
day of October to the first Monday of September. This act was not 
passed until about the middle of September; too late for a regular Sep- 
tember term this fall, and yet without any saving clause as to this year's 
October term. Hence a regular term became impossible. Under sec- 
tions 669 and 670 of the Revised Statutes, a spécial session was called 
for the fourth Monday of October. By the provisions of thèse sections 
any business which could be transacted at a regular term could be trans- 
acted at this spécial term, and the act changing the terms provided in its 
second section as folio ws: 

"AU process issued from the olerk's office of said courts when the act takes 
effect shall be taken and considered as returnable to the next term or terœs 
hereby established in lieu of the term or terms existing at the time such pro- 
cess was issued." 

While this, in terms, refers to process issued from the clerk's office, 
and may not in the letter apply to removal proceedings, yet in spirit it 
does. The September term was in lieu of the October term. The re- 
moval proceedings were commenced in August, and that was before the 
time fixed for a September term. Of course no subsisting and substan- 
tial right of either plaintiff or défendant can be destroyed by a mère 
change in the time of a term; but it will be saerificing substance to form, 
and upholding the letter as against the spirit, to refuse to consider the 
case fuUy before the court at this spécial term, and to defer till next spring 
the considération of the motion to remand. We thèrefore hold, the rec- 
ord having been filed in this court for some months, and a spécial term 
being held at which ail business transactable at a regular term may be 
transacted, and the September term being in lieu of the October term, 
and both of thèse terms being after the commencement of the removal 
proceedings, thàt the case is fuUy before us, and that it is our duty to 
entertain and détermine this motion to remand. 

The second question is whether the proceeding was removable from 
the State court at the time the removal proceedings were had, and this 
dépends upon the question whether the proceeding was then a suit of a 
civil nature at law or in equity, within the purvieW of the removal acts. 
This question might bave been one of considérable difficulty but for the 
ruling of the suprême court in the case of Searl v. School-Dist. , 124 U. S. 
197, 8 Sup. et. Rep. 460, which seems to settle the question adversely 
to the plaintiff. 

The remaining question, and the one of the most difficulty, is this: 
It appears that both plaintiff and défendant are non-residents of this dis- 
trict. It is clear that under the act of March 3, 1887, the plaintiff could 
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not bave brought tbe défendant into tbis court by original procéss, or at 
least could not bave compelled it to stay bere against its will, and tbé 
contention is that, as tbis court could not take original jurisdiction, it 
cannot take jurisdiction by removal. Tbis requires an examination of 
the two sections of tbe act of Marcb, 1887; an examination in tbe ligbt 
of the construction placed by tbe suprême court on prior remo^^al acts. 
Tbe first section, so far as is material, reads: "Tbat tbe circuit courts of 
tbe United States sball bave original cognizance concurrent with tbe courte 
of the severàl states of ail suits of a civil nature atcommon law or in 
equity, * * * in wbicb theresball beacontroversy betweencitiz^ns 
of différent states;" and in a subséquent sentence: "And no civil suit 
sball be brougbt before either of said courts against any person by any 
original process of proceeding in any other district than that whereof he 
is an inhabitant. But where tbe jurisdiction is founded only on tbe fact 
tbat tbe action is between citizens of différent states, suit sball be brought 
only in tbe district of the résidence of either tbe plaintiff or tbe défend- 
ant." The second section provides that "any suit of a civil nature at 
law or in equity, * * * of which the circuit courts of.tbe United. 
States aregiven original jurisdiction Hy the preceding section, may be re- 
moved," etc. It will be observed that tbe right to object to tbis court 
taking jurisdiction of tbe case if the suit had been originally commenced 
bere is a personal privilège of tbe défendant, and may be waived by it. 
There is no lack of power in the court, but only a personal right of de- 
fendant. Under the judiciary act of 1789 the question arose whether an 
àttacbment could be issued out of the circuit courts of tbe United States 
against a non-resident of tbe district, and it was decided in Toland V. 
Sprague, 12 Pet. 300, that it could not. But in tbe same case it wa^ 
held that, although the àttacbment was improperly issued and levied 
upon the property of the défendant, yet, inasmucb as tbe défendant ap- 
peared and pleaded to the issue, the court had jurisdiction. I quotë 
thèse words: 

"îTow^ if the case were one of a want of jurisdiction in the court, it wottld 
not, accordiiig to well-established principles, be compétent for the partiesy by 
any act of theirs, to give it. But that is not the case. The court had juris- 
diction over the parties and the matter in dispute. The objection was, that 
the party défendant not being an inhabitant of Penhsylvania, nor fotind 
thereiu, personal process could not reach hira, and that the process of àttacb- 
ment could onlybe properly issued against a party under ciroumstances which 
subjected him to process in personam. New, this was a personal privilège or 
exemption which it was compétent for the party to waive. The cases of Pol- 
lard V, Bwight, 4 Crauch. 421, and Barry v. Foyles, 1 Pet. 311, are décisive 
to show that, af 1er the appearance and plea, the case stands as if the suit Tfere 
brought in the nsual manner. And the fiist of thèse cases proves that exemp. 
tion from liabillty to process — and that in case of foreign attachmént, too — ■ 
is a Personal privilège which may be waived; and that appearing and plead- 
ing will produce that waiver." 

It was also beld under the act tbat a suit pending in a state court "be- 
tween citizens of différent states could be removed by the défendant ihto 
a fédéral court, although by reason of bis not being an inhabitant ôf or 
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foupd,,witbin ithe district, he cp«ld not hâve been sued orîgînally în that 
court Écoles y. Insurance Co., 2 Curt. 212; Barney v. Bank, 5 Blatchf. 
107; Bmhnea v.. Kennedy, 9 Wall. 387; Grem v. Gustard, 23 How. 484. 
And the saipe rule was enforced where the plaintiff was debarred from 
an original suit in that court by reason of his being an assignée of some 
note or other chose of action from a party citizen of the same state with 
the défendant. See City qfj^ington v. Butler, 14 Wall. 282. I quote 
therefrom: 

. "Suits may properly be removed from a state court into the cù'cuit court in 
cases where the jurisdiction, of the circuit court, if the suit had been origi- 
nally coramenced there, could not hâve been sustained, as the twelfth section 
of the^jid:ciary act does not contain any such restriction as that contained in 
the ele^entfi section of the act deflning the original jurisdiction of the circuit 
courts. Sihcè the décision in the case of Bitshnellv. Kennedy, ail Aoubt upon 
thé'Subject is removed, as it is theré expressly determined that the restric- 
tion incorporated in the eleventh section of the j udiciary act has no application 
to cases removed into the circuit court from a state court, and it is quite clear 
that the sanie rule must be applied in the construction of the subséquent acts 
of congress extending that privilège to other suitors not embraced in the 
twelfth section of the judiciary act." . 

And the saine distinction was applied to the act of March 3, 1876, 
between the right of remova^, and the right to bring a party in by orig- 
inal process. Claflin v. Insurance Co., 110 U. S. 81, 3 Sup. Ct. Rep. 
507. Now, tùrning to the act of 1887, and the portions above quoted, 
it is obvipus that the iirst part of section 1^ describes in gênerai tenus the 
jurisdiction of the circuit courts, while the provisions of the latter part 
of the section refer, not to the gênerai matter of jurisdiction, but to the 
particular court in which a case may be brought and tried. It is said 
by Chief Justice Waite, in Ex parte SchoUenberger, 96 U. S. 378: 

"That the act of congress prescribing the place where a person may be sued 
Is not one afEecting the generfil jurisdiction of the courts. It is rather in the 
nature of a personal exemption in favor of a défendant, and it is one which 
he may waive. If the citizenship of the parties is sufflcient, a défendant may 
consent to be sued any where he pleases; and certainly jurisdiction will not be 
ousted because he bas consented." 

The samei distinction between the gênerai matter of jurisdiction and 
the particular court for suit and trial is recognized in Fales v. Railway 
Go., 32 Fed. Rep. 673; Gavin v. Vance, 33 Fed. Rep. 84; Loomîs v. Goal 
Co., Id. 353. Turning to the second section, we find that the removable 
suite are tho!se of which, by the first section, the fédéral courts are given 
jurjsdiction. The language speaks of jurisdiction generally, and of courts 
in the plural. Any suit is removable of which any fédéral circuit court 
might take jurisdiction, and the mere'fact that the défendant could hâve 
successfully objected to being sued in any one or more particular fédéral 
courte, does not destroy the gênerai jurisdiction of fédéral courts, or pre- 
vent its removal. Take the case at bar. If the suit had been com- 
nienced in this court, and process served personally upon the défendant, 
and it had raised no question other than upon the mérite of the contro- 
versy, this court would bave had undoubted jurisdiction, andthejudg- 
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ment it rendered would hâve béen valid. If the jurisdiction of the court 
ùpon his failure to insist upon his pefsonal privilège be conceded in the 
one case, why should there be doubt of the jurisdiction when he vôlun- 
tarily seeks the court. I ani- aware that in the case of Harold v. Mining 
Oo., 33 Fed. Red. 529, I concurred with Judge Hallett in an opinion 
différent from that herein expressed, but further reflection, after hearing 
the question discussed at length and frequently, has satisfied me that 
that opinion was erroneous. It is perhaps unnecessary to carry this ai»- 
cussion any further, and it is enough to say that we hold that the fact 
that both parties are non-residents of this district does not oust this court 
of jurisdiction in a case removed from the state court by a non-resident 
défendant. It foUows, therefore, that the motion to remand must be 
overruled, and the plaintiff will hâve leave to apply for the appointment 
of commissioners. 



RosENBAUM et ai. V. CouNoiL Bluffs Ins. Co. 

{Cirmit Cov/rt, N, B. Ima. December 23, 1888.) 

1, Courts— Fbdbkal Codbts— Following State Pbactiob— Insubancb— ftW- 

OBMATION OF POLICT. 

In an action at law, in the fédéral court sitting in lowa, on an insurande 
policy, it appeared from tbe pétition that the person named in the policy as 
the party assured was not the real party in interest. The court sustained a 
demurrer for want of interest in the assured, but granted plaintitfs' léave to 
file a bill in equity for reformation of the contract, and continued the- action 
at law pending the proceedings in equity. Held, that such order was not con- 
trary to Code lowa, § 2654, which provides that on the décision of a demur- 
rer, if the unBUCcessful party fails to amend, the same conséquences shall ën> 
sue as though verdict had passed against him. If the case had beeh heard in 
the State court, the plaintiffs could hâve amended their pétition by setting ont 
the facts relied on for reformation, and in making the order the fédéral court 
followed the state practice as near as possible, retain ing the separate forme 
of actions. 
8. Samb. 

Nor was such order contrary to the provision of the policy that no action 
could be maintained thereon unless brou^ht within six months aftér the hap- 
pening of the loss. Had the cause remained in the state court, the pétition 
could hâve been amended, and the défendant cannotcomplain of the proceed- 
ing in equity rendered necessary by its removal of the cause tC the fédéral 
court. 

At Law. On motion to set asîde order granting leave to file a bill in eq- 
uity, and also motion for judgment on demurrer. 
Blake & Hormd and C. A. Clark, for plaintiffs. 
Sapp & Pusey and Heikderson, Hwrd, Danids <fc Kiesd, for défendant. 

Sbibas, J. On the 12th day of September, 1882, the défendant is- 
sued a policy of insurance against fïre upon an elevator and its contents, 
the contract of insurance being made with one H* Eyler, and his name 
appearing in the policy as the party assured. The property having beeri 
destroyed by fire, the présent action was brought by the plaintiffs, who 
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sue as assignées of tlie rights of Eyler and one G. Abraham, to whom as 
mortgagee the losa was to be paid by the tenus of the polic3^ From the 
averments in the pétition contained it appears that the real party interested 
in the property insured was the said G. Abraham, it being averred that he 
was the owner of the elevator and the business carried on therein, the same, 
however, being carried on in the name of Eyler; and that in fact the con- 
tract of insurance was made with Abraham. The défendant deniurred to 
the pétition, and the court held that, the action being at law, the plaintif? 
was bound by the légal eflfect and meaning of the written contract of in- 
surance, tp-wit, the policy sued on; thatupon its face it showed that the 
contract was to insure Eyler's interest in the property; and that upon 
the face of the policy plaintiffs could not recover, unless it was shown 
that Eyler had an actual interest in the property covered by the policy ; 
and that plaintifls could not by paroi évidence show a contract contra- 
dicting the written policy on which the suit was based; that if the pol- 
icy as signed did not represent the real contract made by the parties, it 
could be reformed in equity, but that, unless so reformed, an action at 
law thereon coCild not be maintained to recover the loss caused to the 
property of Abraham. Thereupon, at the request of plaintiffs, the court 
granted leave to file a bill in equity for the reformation of the written 
con;^ract, and continued this action, awaiting the resuit of the proceed- 
ihgs in equity, A bill for the purpose named was thereupon filed upbn 
the equity side of the court, and is still pending- The défendant now 
moves for an order expunging and rescinding the leave granted for filing 
the bill, and also for final judgment on the demurrer, upon the ground 
that the statute of lowa, (section 2654, Code,) provides that upon the dé- 
cision bf a demurrer, if the unsuecessful party fails to amend or plead 
over, the same conséquences shall ensue as though a verdict hâd passed 
against the plaintiff ; and that the court, as a court of law, cannot do oth- 
erwise than to render a strictly légal judgment upon the demurrer. 

Taking the ground assumed by defendant's counsel, that the statutory 
rule is binding upon this court, what is the resuit? When the time cornes 
for enteriug final judgment on the demurrer, the rule cited will be appli- 
cable, but the section of the Code relied on was never intended to bear 
the narrow construction now claimed to be applicable, nor are the powers 
of a court at law so limited as counsel seem to assume. The section re- 
lied on by counsel provides that if the party beaten on the demurrer fails 
to amend or plead over, then certain conséquences ensue; but the section 
does not protide when and how such amendment must be made. That 
is a matter that is within the power of the court, and the time within 
which an amendment may be made must dépend upon the circumstances 
of each case. Section 2638, Gode lowa. The practical effect of the 
ruling upon the demurrer was that, to enable the plaintiffs to rely upon 
the contract of insurance, which it was averred had in factbeen made, it 
was necessary to reform the written contract or policy, and then to dé- 
clare onit sas amended. If the case had been pending in the state court, 
the plaintiffSj upon the sustaining of the demurrer, could hâve filed an 
amended pétition in the cause, setting up the facts relied on as justifying 
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the reformatîon of the contract of insurance, and praying for appropriate 
relief. The issue thus madé would be équitable, to be heard and deter- 
mined by the court as a court of equity; but this would bave been entirely 
proper under the state practice. Thus in Nowlin v. Pyne, 47 lowa, 293', 
which was commenced as an action at law upon a written contract, a de- 
murrer was interposed to the action; and after the décision thereon an 
answer was filed, setting forth grounds for the reformation of the written 
contract, and, this answer being treated as a cross-petition in equity, the 
court below reformed the contract, and decided the cause upon the terms 
of such reformed contract; and upon appeal the suprême court afiBrmed 
the décision. In McTucker v. Taggart, 29 lowa, 478, the action wâs 
commenced at law upon the covenant as a deed. The défendant averred 
that there was a mistake in the deed, and prayed its reformation. The 
cause was transferred to the chancery docket, heard upon the évidence', 
and a decree entered reforming the deed. Upon appeal the supremfe 
court reversed the case on the facts, but sustained the practice followed 
in presenting the issue. In Hablitzel v. Latham, 35 lowa, 550, it appeârs 
that the action was at law, to recover against the défendants as stock- 
holders in an insurance company. The défendants filed a cross-bill, mak- 
ing the insurance company a party thereto, as well as the plaintiffs, and 
charged collusion between them, setting up varions facts showing the 
need for eqtfitable interférence, and asked that the cause be transferi-ed 
to the equity docket, and that plaintifif's action at law be stayed. The 
court appointed a receiver, as asked in the cross-bill, and granted an ot- 
der staying the plaintifï's action at law. -Upon appeal the suprême court âf- 
firmed the action of the trial court. It is hardly necessary to cite further 
authorities for the purpose of showing that, under the provisions of the 
Gode of lowa, the courts of the state hâve fuU power, when an action at 
law is brought, aud it appears that cause exists for reforming the written 
contract sued on, or when for any good reason it is necessary to hear and 
détermine équitable issues, to allow a proper amendment to the pleadings 
tobe filed, and to hear and détermine such équitable issues, and in the 
mean time to stay the hearing of the action at law. The act of congress 
assimilating the practice in law actions in the United States courts to 
that obtaining in the state courts requires that the courts of the United 
States shall follow the state rules, as near as may be. Owing to thé rule 
in the United States courts that matters cognizable in equity only cannot 
be heard and determined in an action at law, but that équitable relief 
can be had only upon a proper proceeding brought in the court of 
equity, it was impossible for the court to permit an aniendment to be 
filed upon the rùling on the demurrer, setting up the grounds allegèd to 
exist for the reformation of the contract. Gould this practice bave bèen 
permitted, then, upon the filing of the amendment, no final judgment 
could hâve been rendered upon the demurrer, but the issue of law would 
remain undetermined until action had been had upon the équitable 
issue touching the reformation of the contract. Under thèse circurri- 
stances, the court, foUowing the rule of the state practice as nearly as 
could be done, stayed the law aôtion for the purpose of peimitting the 
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plaintiifis to fltie a bill in equity for the reformatîon of the written con- 
tr?ict. i./jn sodoing, ttie spirit of the state practice was observed and en- 
forced, and the différence in naode is one of mère form, due to the exist- 
ence of the, rule of this court forbidding the admixture of légal and 
équitable proceedings in one cause; if upon the proceedings in equity 
it is held tbat the policy sued pn should be reformed, then this court 
can permit an amendment to the pétition to be made setting forth the 
reformartion of the policy, and its terms as reformed; and, this being 
done, then, under section 2654, the défendant cannot elaim final judg- 
ment on the demurrer, because the amendment will bave obviated the 
objection to the pétition as originally brought. The question is not, as 
is ai:gued by defendant's counsel, dépendent upon the character of the 
judgmeqt which a court of law is authorized to enter upon the décision 
of ^ demurrer, but upon the power of the court to permit an amendment 
to b^ niade, which will preclude the entry of a final judgment on the de- 
mprfesç, There can be no question that under the provisions of the Code 
of lowa the, power to allow the filing of ah amendment exists, and that 
the time within which such amendment shall be filed is within the dis- 
crétion of the court, to be exerçised with due regard the facts of the par- 
■ticular caset, So far, therefqre, as the présent motion is based upon the 
ground,of ;laqk of power tomake the order continuing the cause for the 
purposie of enabling plaintiffs to procure the reformation of the policy 
sued on, if theifacts justify it, and, when reformed, to amend the péti- 
tion in the jjesent cause by declaring on the policy as reformed, thesame 
mvpt be py^uled. 

Counsel ,furtber argue that, granting the right tp make the order com- 

plained: of to exist, the order was improvidently and improperly made 

, in this cçse, for the reason that the policy çontains a provision that in 

case of loss no suit or action can be maintained thereon unless brought 

.within sijç; inonths after the happening of the loss, and that the action of 

the çpurt niay deprive the company of the benefit of this provision, 

lyhich] the cpprt has not the right to do. The theory of the defendant's 

counsel is that the court should, upon the hearing of the demurrer, bave 

(jrendered a final judgment dismissing the action, and that then, when 

the bill was, fijed for the reformation of the contract, this limitation could 

hâve be^ pleaded in bar of the proceeding in equity, and, if not held a 

baj; to that spit, it çould be pleaded in bar of the action based upon the 

reformeji contract. Counsel, in their argument, assume that if the at- 

:il;ention of the, court had been called to this provision of the policy at the 

. tim0 the ord^r complained of was made the coiirt would bave refused to 

.jii^ke tjhe or^i?r, and would bave giveu judgment on the demurrer, so as 

. to hâve pnabled the défendant to avail itself of t^iis limitation. This as- 

• §umption i^.ill founded. The existence of the limitation referred to was 

one of th^ reasons why the order was made that is now sought to be set 

apide., The action on the policy was brought befpre the expiration of the 

six ^îfiontha;, being commenced in the district court of Benton county. 

It was rempved to this court by the défendant in October, 1884, more 

than a year after the occurrence of the fire. Had the cause remained 
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în the state court, as already pointed out, the plaintiffs could hâve 
amended the pétition, setting up th© groùnds for équitable relief, and 
thus no défense could hâve been made based upon the limitation in the 
policy. Having removed the cause into this court, the défendant has 
no ground for complaint for that the court has continued the action at 
law , for the purpose of enabling the plaintiffs to reform the policy of In- 
surance, and thus, if the facts justify, complète their évidence needed to 
sustain the action at law. In principle, there is no différence between this 
action on the part of the court, and in granting a continuance to enable 
plaintiffs to procure the testimony of witnesses residing at a distance. 
Courts of law hâve undoubtedly the right to grant continuance for the 
purpose of enabling either party to properly prépare for trial, and this 
right exista, whetherthe time is needed to procure the testimony of absent 
witnesses, or to procure documentary évidence, or to supply, by the aid 
of a court of equity, written évidence in cases wherein by the rules of 
law évidence in that form is necessary to the maintenance of the parties' 
rights. By the bringing of the action on the policy, within the 'six 
months, and the subséquent proceedings thereon, the défendant bas been 
duly notified that a cJaim upon the contract of ineurance was aseerted 
against it, and has received notice of the happening of the fire, of the 
amount of theloss, and of ail the other facts necessary to enable the défend- 
ant to protect its rights in the premises. The su^estion is made that 
by the lapse of time caused by awaiting the outcome of the proceedings 
in equity for the reformation of the contract, the défendant may be de- 
prived of the testimony of important witnesses. The action, however, 
is pending, and itis within the powerof défendant totake the testinïpny 
of ail of its witnesses and thus perpetuate the same. This danger of loss 
of testimony is no other than occurs in ail instances wherein a cause is 
continued from one term to another, and it is évident that it did not 
gffeatly impress the défendant, when it delayed the trial of the case, by 
removing the same from the state to the fédéral court. If the plaintiffs 
do not promptly prépare the cause in equity for trial, the remedy is not 
in attacking the order made aUowing the bill to be filed, but by forcing 
the equity cause to a hearing, or perhaps by having the court set down 
the case at law for further proceedings. The plaintiffs must use due dil- 
igence in preparing themsélves for trial, or otherwise the cause may be 
brought to a hearing. The inotiôn now presented is overruled. 
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Lee V. Simpson. 

(Circuit Court, D. South Carolina. December 18, 1888.) 

1. Equitt — JtmisDicTiON — Adéquate Remedy at La"w. 

A fund was given to a trustée for the séparât», use of a married woinan for 
her life, with power of appointment in her by will, in default thereof to her 
child in fee. It was used by her husband, who was substituted as trustée, in 
purchasing real estate. he adding his own money, taking title to himself as 
trustée to thèse uses. Thewifedied. Her child died in her life-time, leaving 
Isabella, an infant, her heir at law. The trustée afterwards died, leaving the 
property to A., in trust to convey it to the state of South Carolina. To a bill 
flied in behalf of Isabella, alleginç default in the exercise of the power, and 
claitning the property from A., with an account of the rents and profits, A. 
demurred on the ground that she had a plain, adéquate, and complète remedy 
at law,. Denaurrer overruled, 

3. Tbijsts— ExEcuTED Use. 

In thîs case the use was not executed upon the death of the married woman 
If she failed to exerci'se the power of appointment, but the légal estate re- 
mained!in the trustée, and his devisee, a volunteer, took it and the property 
r. bound by the trust. 

3. iNjUNOTrON— RiGHTS PbOTBCTBD. 

' Thé devise to A. was up6n trust to convey the property to the state of South 
! Carolina upon certain conditions, ignoring the claim of complainant. The 

devisee, afterthis biil was flledand.subpœna served, addressed a letter to the 

gênerai assembly of South Carolina asking its acceptance of the property, 

■ and of the conditions annexed to it. The gênerai assembly at once put ah 

,: : act on its passage for this purpose. Held, that the right of complainant to 

assert her claim? in this court, was imperiléd, and an interlocutory injunction 

Was issued. 

4. 8amb— Agàinst CoNVBTANCE TO State. 

, When a défendant î>«re<Zis»te lite in a circuit court of the United States seeks 
tp convey the land, the subject of controversy, to a state, he will be restrained 
by injunction. 

(Syllabusby ihe Court.) 

f , • . . ' - 

. In Equity.: ;0n motion for prelimînary injunction. 

Bill by Isabella Lee, an infant, hy prochàn ami, against Richard W. 
Simpson; 

s.<- Le Boy F. Youmans and James P. Carey, for complainant. 
; Wdh & Orr and Smythe & Lee, for défendant. 

SiMONTON, J. This is a motion for a preliminary injunction., It 
çomes up on bill, answer, afEdavits, with exhibits, From thèse it ap- 
pears that Mrs. Floride Calhoun, the grandmother of the mpther pf the 
complainant, left in force a last will and testament. That in clauses of 
this will she gave to Edward Noble, as trustée, a fund then invested in 
the bond of her son, Andrew P. Calhoun, secured by a mortgage of Fort 
Hill plantation, in Oconee county, and certain slaves. The purpose of 
the trust was that the fund be held for the sole and separate use of Mrs. 
Anna M. Clemson, for her natural life, with a power of appointment 
thereof by a last wiU and testament, as she pleases; and, in default of 
such appointment, to her daughter, of whom the complainant is the only 
child. That proceedings were taken in the life-time of Mrs. Calhoun 
to foreclose this mortgage. Thèse proceedings were not consummated 
until after her death. At the sale for foredosure the plantation of Fort 
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Hill was purchased by Thomas G. Clemson, who had in the mean time 
been substituted as trustée in lieu of Noble, and a conveyance thereof 
was made to him as such trustée under the last will and testament of 
Mrs. Floride Calhoun, Complainant allèges that the purchase money 
was paid by a receipt for Mrs. Clemson's share in the bond. Défendant 
avers that this share was supplemented by moneys of Mr. Clemson to the 
extent of some $6,000. Mrs. Clemson died in 1875, some years after 
this conveyance, leaving, it is said, a last will and testament. Complain- 
ant charges that she did not exécute the power of appointment by reason 
whereof the property devolves on her. Thomas G. Clemson, so being in 
possession as trustée of fais wife, remained in possession of E'ort Hill after 
her death, continuously until bis own death, in 1888. In his answer 
the défendant avers that Clemson left a last will and testament, with a 
codicil, wherein he was named as executor, and whereby the Fort Hill 
property was devised to him upon certain trusts. Jn the exhibit is his 
letter to the gênerai assembly, and copy of this document, wherein it ap- 
pears that he was the devisee in fee of this Fort Hill plantation, and 
that the trust was to exécute a conveyance thereof to the stateof South 
Carolina, upon the acceptance of the gift thereof on certain conditions 
by the said state. On the 4th December, 1888, the défendant sent iû 
to the gênerai assembly of South Carolina, then iri session, his said let- 
ter, accompanied by a copy of the said will, apd in it asked the accept- 
ance of this property thus given, on behalf of the state. This bill was 
filed on 26th November, 1888, and subpœna was served on défendant 
on 28th November, 1888. The motion is for a preliminary injunction, 
based on this letter of the défendant and the action of the gênerai assem- 
bly thereupon. One house has passed the bill accepling the gift, and 
the bill is nowon the calendar of the other house, awaitingearly consid- 
ération. The gênerai assembly proposes to adjourn at a npt distant day. 
As we bave seen, the défendant has answered. But in his answer he 
makes défenses properly made by démarrer, and craves the same henefit 
Ijhereof as if he had formally demurred. We must therefore consider 
them with the other grounds of défense in the answer, aud not passoa 
the bill alone. The demurrer is to the jurisdiction,— that the complain- 
ant has a plain, adéquate, and complète remedy at law. While it is true 
that in deciding upon motions for preliminary injunctions the courts must 
provide for the préservation of property or rights in statu quq wilhout 
expressing, and, indeed, without having the means of forming, an opin- 
ion as to such rights, (1 High, Inj. §,5; Railroad Co. v. Junction Co-^ 
22 Eng. Ch. 602,) yet, when the jurisdiction of the court is chaUenged, 
that question must be met and decided. The position taken by thé de- 
fendant is this: Complainant allèges that she is the owner in fee of 
tiais plantation — Fort Hill — under the will of Mrs. Calhoun.. The de- 
fendant claims the fee under the will of Clemson. It is simply a ques- 
tion of titlé, cognizable by a court of law. ' In sutoh àni action à- jtidg- 
ment can be had for the rents and profits. There is no ôccàsiph and nb 
room for the peéùliar jurisdiction of equity. Tlje .V?ill pi Mrs. CalhQ,Uii 
inipressed with à trust the fund afterwards iAvest^ in Fort gill, '^^0^^ 
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thîs trtlst Clemson became the trustée,- ànd so remained, certainly up to 
the death of his ^ife. After her death he coiïtinued in possession. Did 
his relation to the property change at the death of his wîfe? The com- 
plainant charges that he held the property in trust for his wife for life, 
with a power of appointment in her at her pleasure by will, and, in de- 
fault thereof, to the limitations of Mrs. Calhoun's will; and that there 
was a default in the exercise of the power; that thus the légal estate re- 
mained in him, subject to thèse limitations. There is nothing before the 
court going to show that Clemson ever disavowed this trust, or that he 
gave any notice of his holding in his own or in any adverse right. If 
there was, it could not avail as against complainant, then and now an 
infant. iNor is there any place hère for an execUted use, devolving the 
légal title on the complainant. The property Port Hill was purchased 
by Clemson at the master's sale. In paying the purchase money, as de- 
fendant claims, a part of it only was paid by the money provided under 
Mrs. Calhoun's will. The remainder was supplemented by himself out 
of his own funds. The conveyance to him was as trustée for Mrs. Clem- 
son under the last will and testament and codicil of Mrs. Calhoun. This 
was confiriiied by the court. The légal title was thus fixed in him, and 
could not pass out of him but by his deed or will. He made no such 
deed in his life-time. By his will he devised the property to the de- 
fendant, a volunteer, and so charged with ail the equities with which his 
testator held it. The légal title being thus in Clemson, no suit at law 
could hâve been maintained against him for possession during his life. 
Nor can such suit he maintained at law against the défendant, his dev- 
ises of the légal estate. Whatever may be the final conclusion of the 
court on this point, the above reasons are sulficient to prevent the dis- 
missal of this bill, or the refusai of this motion on the ground of a want 
of jùrisdiction. 

Do the circumstances of the case warrant a prëliminary injunction? 
The défendant, as we hâve seen, was served with subpœna in this cause 
où 28th Novèmber, 1888. The bill gave him notice of the claim of 
complainant, and her prayer for an injunction against him. On the4tb 
Décember, 1888, he addressed his letter to the gênerai assembly of the 
etàte of South Carolina. This, with the document accompanying it, in- 
formed the gênerai assembly that he was the devisee in fee for the Fort 
Hill plantation, and that he had the right to convey it to the state of 
South Carblina upon compliance by the state with certain condition» 
therein stated; Thereupon he requested the gênerai assembly to accept 
the property thus "donated for and in behalf of the state." Upon re- 
ceipt of this letter, both houses, as bas been stated, took action, and that 
promptly Bills were iniroduced into both houses aecepting the gift. In 
each bill in each house is this section as section 1: 

, "Section 1. That the state of South Carolina hereby expressly déclares that 
|t accepta the devise and bequest of Thomas G. Clemson, siibject to the terni» 
and conditions sel fortb in bis last will and testament, and tbut the treasurer 
Of the state be, and is hereby, authorized and empowered to receive and se- 
curely hold the said property, both real and personal, and to exécute ail nec- 
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essary papers and receipts therefor so soon as the saîd exécuter shall convey 
and transfer the said devise and bequest to the state, as aforesaid." 

This bill has pàssed one house. It is tinder considération, with every 
prospect of its passage, in the other. It may very soon — in a day or 
two — become a law. If it does become a law, the property will be taken 
out of the juilsdiction of this court. No process can make the state of 
South Carolina a party to this suit. It can hâve no jurisdiction over 
the state in a civil action, except with her consent. So far as plaintiffs 
Tight torecover this plantation is concerned, if she has such a right, it 
•will be irretrievably lost if the légal title be conveyed to the state. It 
is idle to say that the state will recognize and accède to the décision of 
this court if it establish any rights in complainant. Courts of justice 
«nforce their decrees by mandates whose sanction is the court. No de- 
nrée or mandate can be entered or issued obédience to which dépends 
upon the will or eourtesy of the party against whom it may be made. 
Without deciding, so as to commit the court, any question of right or 
property made in the papers submitted, and solely with the purpose of 
preserving the statiis quo, this motion will be granted. Thefe is a princi- 
ple which govems nearly ail judges on applications for preliminary in- 
junctiôns governing me. When the danger or injury threatened is of a 
character which cannot be easily remedied if the injunction be refused, 
^nd there is no doubt that the actcharged is contemplated, the tenapo- 
rary injunction should be granted, unless the case made by the bill is 
satisfactorily refuted by the défendant. U. S. v. DvMh, 1 DHL 469, 
(Jlr. Justice MiLLEE.) 

The coniplainant bas brought ter action against the défendant, not as 
executor, but in his personal character. He is devisee of the Fort Hill 
plantation as well as executor. As such devisee he takes the légal es- 
tate, charged with the equities, but not with the defaults, of his testatqr. 
If there be ahy accbunt for the rents and profits received by Clemson in 
his life-lime, for such default R. W. Simpson, executor, gw executor, 
is liçible; not R. W. Simpson, devisee. He ta,kes the property, if he 
takes it, with notice of the trust, responsible only for his own enjoyment 
of the rents and profits. For the same reason, the défendant not beipg 
s, party as executor, thèse proceedings cannot affect him so farasperson- 
aJty in his hands to be administered as executor is concerned. The in- 
junctioni therefore, must be confined to Fort Hill plantation. 

This cause came to be heard on motion for a preliminary injunction 
upon, the bill, answer, affidàvits, and exhibits. After hearing the same 
-and argument thereon, and upon due considération thereof, it is ordered, 
adjudged, and decreed that a writ of injunction do issue to the défend- 
ant, Richard W. Simpson, enjoining and restraining him from exècuting 
and delivering any deed or deeds of conveyàncè of, or parting with the 
possession of, the Fort Hill plantation, as described, in the ple^dings of 
this case,,to any person or persons, or to or foir any uses, intents, a,nd pur- 
poses whàtsoever, especially to the state of South Carolina, or to any 
person or persons whorusoever in behalf of the said state. This order 
-and writ to remain in force until the further order of this court. 
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Coupe et d. v. "Weatheehead et ci. 
(Circuit Court, B. Bhode Island. November 15, 1888. 

1. EQUiTT—PKACTica— Motion to Dismiss Aftbr Décision anI) Référence to 

Mastbb. 

Af ter a suit bas been decided in favor of the complainant, and the cause re- 
ferred to a master to take an account of damages, the court will net reverse 
its former décision and diamiss the bill, ■where the alleged errors concern only 
disputed questions of fact, and the' défendants do not point out any clear mis- 
take of law, or clear and décisive mistake of fact. 

2. Patents for Inventions— Infringement—Mbasurb of Damages. 

In an account taken to ascertain the profit of using the Coupe machine for 
Btretching raw hides wholè, described in letters patent No. 213,333, it is proper 
to compare the profit of using this marhine with that of the former machine 
used for that purpose, and not with that of machines which stretch hides aîter 
they bave been soaked in sait and alum, or with hand labor, since a raw hide 
cannot be thoroughly stretched by hand. 

In Equity. On motion to dismiss and on exceptions to master's re- 
port. 

Action by William Coupe and others against George Weatherhead and 
othersforan infringement of letters patent No. 213,323, issued March 
18, 1879, to plaintiff Coupe. 

Benj. F. Thurston, for conlplainants. 

Walter B. Fincent, for défendants. 

CoLT, J. This case now comes before the court on motion to dismiss, 
and exceptions to the master's report. In 1883, upon a full hearing of 
the case before two judges, the court determined that the défendants in- 
fringed the first and third claims of the Coupe patent. No. 213,323, and 
the cause was sent to the master to tâke an account. 16 Fed. Rep. 673. 
The présent motion to dismiss is founded upon the proposition that this 
court may, a t this stage of the cause, if it discovers that it has made a 
mistake, reverse its former décision, and dismiss the bill. Without ques- 
tioning the rule that a court may at any time correct a mistake while the 
case is within its control, yet, where a cause has been deliberately heard 
upon pleadings and proofs, and a décision reaehed, and the party has 
à right of appeal, before the court shoald reverse a former décision, it 
must be perfectly clear that an error was committed. In the présent 
case I am unable to reach such a conclusion. The décision turned largely 
lapon questions of fact, and the défendants now seek to hâve the same 
issues of fact which were decided against them- reviewed again by this 
court. Clearly such a practice as this, if counterianced at ail, should be 
most carôfuUy guarded, and the défendants should show a clear mistake 

, of law, or |)oint oiit a clear and décisive mistake ^of fact, before the court 
should entertain at this stage of the case a motion to dismiss. In the 
présent case I âm nOt referred to any such mistake of law or fact, though 
I aih aware that defendant's counsel insists thàt with respect to certain 

' disputed questions of fact thé additibnal évidence tâkeri before the mas- 
ter shows that the court was iii érroï in some of itS original findings; but 
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this the défendants deny. For thèse reasons the motîon to dismiss is de- 
nied. 

The defendant's exceptions to the master's report are properly bel'ore 
the court at this time for détermination. Thèse exceptions are 18 in 
number, but only those will be noticed which I think raise material 
questions. The main questions before the master were, with what prior 
machine or method should a comparison be made with plaintifï's ma- 
chine, in determining the amount of gains and profits; and what was the 
amount of the gains and profits to be accounted for as a resuit of such 
comparison? The patent in controversy was for an improved hide-stretch- 
ing machine, and in estimating the gains and profits the master found 
that a comparison should be made with what was known as the old "dog- 
machine," and he found the amount of gains to be accounted for was 
$16,412.82. The fourth exception raises the question of the correctness 
of the master in making comparison with the old dog-machine, the de- 
fendant eontending that comparison should hâve been made with the old 
splitter-inachine, or .with hànd labor. I think upon the wholé record 
and évidence before him the master was correct in his finding. In view 
of the prior state of the art the old dog-machine was the only machine 
with which it was proper to make comparison. A comparison clearly 
should not hâve been made with stretching by hand, because I think th© 
record shows, as found by the master, that a raw hide cannot be as thor- 
. oughly stretched by hand as by a machine. Bearing in mind the scope 
of the Coupe invention, that it was for a machine for stretching raw hides 
whoIe, previôus to the hides being manufactured into dressed leather, it 
- seems t6 me that the master was entirely right, under the décision of 
Mowry V. Whitney, 14 Wall. 620, in the conclusion he reaehed. 

The invention relates to stretching raw hides, and not to hides sub- 
jected to a sait and alum bath, which bas theeff'ectof softening the hide, 
and therefore thè master was right in refusing to allow, for the purpose 
of establishing gains and profits, a comparison to be made with hides sub- 
jected to a sait and alum bath, or with machines in which such hides are 
operated upon. Thie was made the subject-matter of the third excep- 
tion. As for the fifth exception, I do not understand that the master 
ruled out ail testimony tending to show that the respondents since the 
injunction hâve produced an equally good quality of raw hide leather by 
the use of old devices, and hâve received the same priées for their goods 
as heretofore, and therefore the exception is not well taken. 

I do not deem it necessary to discuss the other exceptions in détail. 

Some of them are immaterial, but most of them turn upon questions of 

fact. Upon considération I find no error in the master's findings. The 

motion to dismiss and exceptions must be overruled, and it is so ordered. 

v.STï.no.l— 2 
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Loms Snvdees' Sons Co. v. A.bmstrong. 

(.Oireuit Court, S. D. Ohio. October 19, 1888.) 

Banks and Banking— National Banks— Insolvenct— Actions— Sbt-Off. 

On ttae f ailure of a national bank a depositor was indebted to it on 11 notes to 
the amount of $S,000, and bad on deposit some $2,900. The receiver of tbe 
bank agreed tbat tbis sum should go as a set-oll on tbe indebtedness, tbe de- 
positor to pay tbe notes flrst coming due, and tbe deposit to be applied on tbe 
last-matunn^ notes. After paying tbe first two notes it was found tbat tbe 
otbers were in the bandsof tbird parties, and tbe depositor was compelled to 
pay them, and flled a bill to autborize tbe receiver to refund tbe money paid 
under a mutual mistake. Tbis bill was beard by the district judge of theWestem 
district of Tennessee sittin^ in the circuit court of the Southern district of 
Ohio. Meld, tbat tbe deposit should properly be set-off against tbe claim of 
tbe bank, and tbe depositor should recover the sum paid by him; but as the 
district Judge of tbe Southern district of Ohio had held in an action between 
the saine bank and a créditer, the Oircuît judge concurring therein, tbat tbe 
plea of set-off was not available, in order tbat tbere mi^bt not be différent 
rules of set-ofl in tbe same court, in the case of the same insolvent, and as the 
case cannot be appealed, it will be remanded for reargument before tbe reg- 
nlar judges. who may In their discrétion provide for a dissent of record, or do 
wbat may to them seem right in tbe premises. 

In Equity. 

Jordan & Jordan, for plaintiff. 

W. B. Bumet and J. E. Bruce, for défendant. 

Hammond, J. When the Fidelity National Bank became insolvent, 
;on, the 21st day of June, 1887, the défendant hère, David Armstrong, 
was appointed its receiver, on the 27 th day of June, 1887, and took pos- 

.'session of its assets, as reqnired by law, under the direction of the comp- 
troUer of the currency. Rev. St. U. S. § 5234; Act 1876, c. 156; 1 Supp. 
Rev. St. 216; ,19 St. 63. At that time the petitioner had to its crédit 
as a depositor the sum of $2,828.29, taking no notice of disputed items 
arising out of protested drafts paid by the company, which werè elim- 

. inated from this controversy by rulings made at tl^e hearing. This bal- 
ance on deposit arose. out of its daily dealings with the bank, at which 

. it kept an account, deppsiting from time to time both money and secu- 
rities for qollçction on its account with the bank. It also at that date 
had procured discounts from the bank on 11 promissory notes for $5,000 
each, maturing at short dates from July to October next ensuing. The 
petitioner and the receiver both believed that ail thèse notes were then 
held by the bank, but in fa,ct ail but the two earliest, maturing July 23d 
and July 29th, respectively, had been sent away, and used in the opér- 
ations of the bajUk officiais immediately preceding the failure, for which 
some of them are now enduring imprisonment under criminal convictions 
had in this court. The petitioner and the receiver agreed that the de- 
posit should go as a set-off on this indebtedness, but at his request the 
petitioner agreed to take the crédit on the last of the notes, to fall due 
in October, instead of the first, maturing July 23d, as aforesaid. Hence 
the company paid to the receiver that note and the next, maturing July 
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29th; and to ité surprise, and that of the receiver, thè subsequently ma- 
turiiig notes, nine in number, were found afterwards to be in tlie hands 
of outside holders, and the petitioner was compelled to pay them accord- 
ingly. The agreement as to the set-ofif could not therefore be perfected 
according to the intention of the parties, and this pétition was filed to 
compel, or rather to authorize, the receiver to reinstate the petitioner by 
refunding to it the money paid under this mutual mistake of fact. 

That the petitioner is entitled to this relief, if it be entitled to a set-off 
at ail, there can be no kind of doubt. It is obvions, however, that the 
receiver, being a fiduciary agent, and a mère instrumentality for the ad- 
ministration of the assets, under the provisions of the law in that behalf 
cannot by bis agreement add anything to the rights of petitioner in the 
matter of the set-off, which must be determined solely upon the légal right 
of the parties in the premises, and as if the receiver were suing at law 
upon the first of the notes, and the petitioner had pleaded the, balance 
due it by way of set-otf. If that plea would hâve availed, then well may 
the Company claim hère that the receiver shall be directed to refund to 
it the money and interest by a judgment to that effect, thereby correct- 
ing the mutual mistake of fact; or, if it bas any standing in a court of 
equity, then according to the principles governing that court. 

At the argument I had a very decided conviction that the claim of set- 
off should prevail, but being informed that another case involving the 
assets of tfais same insolvent bank was pending before the regular dis- 
trict judge, and wishing to be further advised, I hâve held this case, until 
now thére bas been filed the opinion of that learned judge, concurred in 
by the circuit judge, that the plea of set-off was not available, under the 
circUmstances of that case. Armstrmig v. Scott, 36 Fed. Rep. 63. The 
opinion cites also the earlier décision of the learned circuit judge in the 
case ot Bung Oo. v. Armslrong, 34 Fed, Rep. 94. The latter case, as re- 
ported, does not disclose the nature of the cross-demands which were 
asked to be set off in that case, and they were presumably not deposits, 
sinee as it seems to me that that class of debts due from the bank would 
not be of the character described in the opinion as wanting in that qual- 
ity of niutuality which promotes the opération of the équitable doctrine 
of set-off, as contradistinguished from the right of set-off as atlaw, under 
the force of the statutes made in that behalf; for I can imagine no class 
of counter-claims where, to use the language of the learned circuit judge, 
"there haa been mutual trust or understanding that an existing debt 
should be discharged by a crédit given upon the ground of such debt," 
or "a knowledge on both sides of an existing debt due to one party, 
and a crédit by the other party founded on and trusting to such debt as 
a means of discharging it," moreclearly exhibited than in that class aris- 
ing out of the dealings between a banker and his depositor. The peti- 
tioner hère, who deposited the notes, bills, and other securities for collec- 
tion on its account in this bank, surely expected to discharge whatever 
discounts it received by dràwing upon that account; and ail that mutual 
knowledge, trust, or understanding described by the circuit judge cer- 
taitaly existsin such a case, if it ever exists at ail. The creditors in that 
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case were not ehtitled to their set-ofif ses àt law, because they hàd waived 
it by voluntary payment, which is not the case hère, the payment hav- 
ing been made under a mutual inistake of fact, as before stated. Hence, 
standing alone, I should regard that case in favor of the équitable right 
of set-ofif in this case, which this court might allow by reason of its 
jurisdiction to correct the mistake of fact upon which the parties pro- 
ceeded, and which of itself would be a sufiicient foundation for the juris- 
diction of a court of equity in granting any relief, either statutory or 
équitable, to which the petitioner would be entitled. But in his letter 
concurring in the opinion of Mr. District Judge Sage, and in that opin- 
ion itself anhouncing such concurrence, there seems to be some reliance 
on a similarity between the two cases those learned judges bave decided 
respect! vely. 

The district judge in Armstrong v. Scott, supra, concèdes, as I under- 
stand i^, that the insolvency of a debtor, under the gênerai doctrine of 
équitable set-off, admits to the privilège of set-ofif debts tha.t were not 
raatured at the date of insolvency, and such. is unquestionably the 
law, as shown by the citationsdn the opinion, and numerousother au- 
thorities citéd in the briefs of counsel now before me^ Qrdinarily, of 
course, a debt not due cannot be set off against one. already due and 
immedia;tely payable, for the obvious reason that this. would be to 
ichange the con tract, and advance the day of payment, Thus, if the 
petitioner hère had demanded payment by the bank of its deposit, pay- 
able on call, the bank could not hâve said, " We bave your notes which 
will mature in the near future, and we will apply this deposit to their 
payment;" but if the petitioner became insolvent the bank; could clearly 
claim that privilège as against other creditors, in any court of equity, 
;unless I greatly misunderstand the authorities; and most certainly when 
the conditions mentioned by Mr. Circuit Judge Jackson, in Bung Go. v. 
•Armstrmig, mpra, would exist. Wat. Set-Ofif, p. 149, § 128, and numer- 
pus cases cited in the briefs hère, and in the Scott Case. On the other 
hand, also, if one has a demand against another presently payable, and 
that other has debts against hira not yet due, and becomes insolvent, the 
party presently indebted may equitably claim the set-ofif upon the paper 
not yet due in the hands of his insolvent creditor, or his assignée in in- 
.Bolvency. Id. p. 151, § 131, and cases cited in the briefe. This prin- 
,ciple arises oùt of the fact of insolvency, ipso facto, and finds the highest 
■idevelopment in ail of oui- insolvency and bankruptcy statutes, jjarticu- 
liiïlythe late bankruptcy act of the United: States, where the very best 
judicial and législative thought upon this subject finds expression in its 
'provisions and the décisions concerning the subject of set-ofif, express 
provision beingmade for a just abatement of the aniount in cases of 
debts not due. Andit should be noted hère that nolegislation anywhere 
■upon the subject of insolvency bas so scrupulously preserved: aiîd in^ 
sisted upon the most exact and perfect equality among creditors. . ^Tor was 
it thought that the fact that by that act the United .'States, and the States, 
respectively, and certain other ijreferred creditors, had given to them 
the* privilèges of préférence for their debts against the inaolvent, in any 
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■way militated against the équitable doctrine of set-off, therè recôgtiized 
and established. It was only out of the assets remaining after thèse just 
and équitable set-ofFs were allowed that the preferred and other creditors 
wtere to be paid. There the bankrupt was discharged, but hère, in thèse 
bank insolvent Systems, provision is made for a remedy against share- 
holders tp raake good any deficiency of assets, whether to pay preferred 
creditors or other claimants. To deny this right of set-off in cases like 
this is to exonerate the shareholders, or at least to force the depositor to 
a bill under section 2 of the p,ct of June 80, 1876, (1 Supp. Rev. St. U. 
S. 217; 19 St. 63,) instead of leaving the receiver to proceed against 
them under section 1 of that act, or section 5234 of the Revised Stat- 
utes. This is adding to the injustice of the déniai the pxpense and delay 
of litigation, which it is one of the objects of the statutes and law of set- 
off to reasonably avoid. 

As stated in Aldrich v. OampbeU, A Gray, 284, 285, cases like this are 
"not.to be determined upon technical rules of set-ofF, but upon princi- 
ples regulating the settlement of insolvent estâtes, whether of persons liv- 
ing ,01: deceased." And, as said by the chancellor, in lAndsay v. Jackson, 
2:Paige 681 , 585 : " Although equality aniong creditors is equity , hère is a 
priorandaparamountequitywhichmustbeprovidedfor; an equity which: 
is;distinctly reçognized by, the insolvent acts of this state, which; hâve, 
also deqlared the other principle, and enforced it to a certain extent." 
The case of Bank v. Taylor, 56 Pa. St. 14, or others like it, cited in Arm- 
strmg.y. Scott, supra, does not affect this equity, because in that case the, 
debt proposed to be set off was.assigned to the debtor of the .bank after, 
the act of insolvency, which makes ail the différence imaginable, for it 
is well settled that the rights of the parties become fixed at the moment 
and by the act of insolvency, and any subséquent change of the then sit- 
uation, by assignment or other transfer, cuts off this equity of " insolvency 
set-off," if I may call it so. It is against this kind of transfer or assign- 
ment, and in déclaration of this principle, that section 5242 of the United 
States Revised Statutes, prohibiting such transfers, is aimed. And it 
sçems to rtie plain that that section is no more in the way of allowing a 
set-ofF where the note passed into the hands of the receiver before' matu- 
rity, than where it passed to him after it became due. If it excludes one 
it should explvide both, for either would as much as the other disturb 
that equality of distribution ampng credjtors, or that préférence of cer- 
tain claims, upon which the opinion insists. I take it, therefore, to be 
plainly manifest that the opinion in ^rmstrongrv. Scott, supra, must be 
cpnfined in the application of the fapt, so much insisted upon, of the non- 
njaturity of the note sought to be set oËf at the time it came to the pos- 
session of the. receiver, to theiruling that the Ohio statutes of s.et-off.do: 
npt apply, or allow a set-off, except .whpn the debt was due; and; that. 
tmder those statutes the depositor cannot claim. the right of équitable set- . 
oE as a statu tory, right or remedy,. if one pleases to rely on that distinc- 
tion; for itdoes not seem tq me to be,the intention of the opinion to. 
deny the équitable doctrine of setToff which, I hâve endeavored to outr 
line as applicable to this case. ;; But; whether sueh was the inteatioa ornot. 
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or whether the ruling as to the Ohîo statute be correct or not, I shall not 
hère uiïdértake to détermine, because, comparatively with those learned 
judges, I am a stranger to the local laws of Ohio, and they can best dé- 
cide them. I may properly say, however, and the parties are entitled 
to this expression of my opinion, that the petitioner is, in my judgment, 
entitled upon the gênerai equity law to this set-ofï, unless the principle of 
that opinion has deprived it of it. That principle I understand to be 
this: that, notwithstanding this gênerai équitable doctrine of set-off in 
insol vent estâtes, the acts of oongress in relation to insolvent national 
banks hâve abrogated it, and, the statutes of Ohio not providing for it, 
but only providing for set-off where both debts are due, the set-off can- 
not be allowed. But I do not understand it to be decided that the gên- 
erai équitable doctrine does not prevail in Ohio; and, on the contrary, 
I understand that it does, and would be enforced but for the acts of con- 
gress in relation to national banks. 

I regret exceedingly that I hâve been unable to reach the same con- 
clusion as to the effect of the acts of congress, and that I cannot dispose 
of this case by giving judgment in accordance with the opinion of my 
learned brethren, for whose opinions I hâve unqualified respect. It 
seems to me that congress has the same power in providing a System of 
insolvency for the national banks to abrogate the statute of Ohio permit- 
ting a set-off where the two debts are due as it has to abrogate the gên- 
erai équitable law of set-off and insolvency where one of them is not yet 
mature, and that by the same implications the one is abrogated, if the 
other has been; wherefore, inasmuch as to allow a set-off under the stat- 
ute between debts both of which are due would disturb that equality 
among creditors éstablished by the act, and which belongs to ail Systems 
of insolvency, quite as effectually as to allow it in the case of a debt not 
due, both must go if the implication be well founded, and surely con- 
gress did not intend that effect. If it be said that the statu tory right of set- 
off' is protected, and its benefits secured, I can only ask by what words of 
this act of congress has it been donc, or by what other act, any more than 
the gênerai équitable right or remedy has been so secured? The national 
banking acts do not say anything specitically concerning the right or 
remedy of set-off any where, and congress has not, as in the bankruptcy 
acts, legislated upon the subject in thèse acts relating to national banks- 
Neither are they a complète and perfect System of insolvency like the 
bankruptcy act, or like our state Systems of insolvency, respectively, leg- 
isJatively declaring and defining the principles of insolvency that shall 
prevail in winding up the banks. Certain peculiar machiuery is pro- 
vided for winding them up, and some leading provisions are made, such 
as that note holders and defieiencies due the government shall be pre- 
ferred claims, and trànsfers or assignments after the act of insolvency, or 
in contemplation thereof, shall be prohibited and aVoided. Rev. St. §§ 
52S6, 5242. But it does seem to me a straining of thèse provisions to 
impi}' from them an intention to abrogate ail the laws of set-off', légal 
and équitable, or any pari of them. It does not seem to niie a necessary im- 
plication from the language u$ed; and without express législative com- 
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mand I stould hesitate to give to thèse provisîons se fonnîdable an effect 
as to iiuUify ail the equities, and ail statutory rights or remédies pertain- 
ing to insolvency prevailing in the states merely to exaggerate the eq- 
Tiity of equality among créditera, which is, as I hâve shown, held else- 
where and generally to be subordinate to and not paramount to the eq- 
uity of set-ofif in insolvency. It is my judgment that congress intends 
to leave this subject of set-off in insolvency administration to be r^u- 
lated by the law of each state, statutory and gênerai, so that the rules of 
insolvency should be as far as possible uniform in thèse cases with like 
insolvencies in that state, and that both the statutory and gênerai law of 
set-off prevails in each state, unless it may be that in analogy to our gên- 
erai equity System the law of équitable set-ofif should be held to be uni- 
form in ail the states, and the law of légal set-off be regulated under the 
practice conformity act according to the procédure in each state; for it 
seems to be rather a matter of remedy than property right, though it is 
very close to the line, I should think, of that class of rightS which are 
protected as property because they are in the nature of a trust that at' 
taches by insolvency to the assets for a just distribution of them accord- 
ing to the recognized principles of the law of insolvency ,everywhere pre- 
vailing; lifce, for exarpple, the trusts relating to decedent's estâtes. At 
aU events I should not hold our act of congress to hâve abrogated so im- 
portant a principle of the administration of insolvent estâtes as the right 
of set-off, exeept upon the most explicit déclaration to that efifect, or the 
most imperative implication arising out of the necessities of construction 
that were equal to explicit enactment. I bave not overlooked the posi- 
tion taken by counsel for the défendant, and the cases cited for it that 
treîit the transaction as if it were an assignment of the undue notés to a 
Etranger for value. The receiver is, in my judgment, under the acts of 
congress, only an insolvency assignée, representing in bis relation to the 
depositors, on the subject of set-off, the baiik itself. 

But what should be done with tbis case, entertaining such a différence 
of opinion as that indicated? Unless the judges are very careful, we 
shoïùd, under the very absurd judicial System which we hâve, be led 
into many perplexities and fréquent injustice by such différences. 
Clearly, we are not technically bound to foUow each other in a line of 
précédente as authority, and yet just as clearly we must be careful not to 
confuse our judicial administration by unnecessary departure in judg- 
ment; and the statutory provision for certifying dissents bas afforded re- 
lief against said departures in many instances, but this is not always 
available, as it is not hère, in the présent attitude of this case. But it 
would be intolérable to hâve differing rulés of set-off in the same court, 
and iri the same insolvent estate or bank; so if I were compellèd to dé- 
cide this casé one way or the other, I should unquestionably yièld my 
judgment to that of my brethren, and rule as they bave ruled, for con- 
formity's sake. But that case may go to the suprême court, while this 
cannot, and manifestly that would be unjust to this petitioner. Applica- 
tion bas been made to me by letter to withhold judgment, if I should 
feel bound to rule as my brôthren had ruled, and to permit petitioner to 
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dismiss voluntarily, so that it could seek the state courts, and througb 
that avenue a proper construction of the acts of congress by the suprême 
court of the United States; but that is unneeessary, if not improper, and 
I shall dispose of the case by remanding it to the rules for rehearing and 
reargument before the regular judges, who may, in their discrétion, 
either provide for a dissent of record permitting this case to go to the su- 
prême court by that process, if the party desires, or they might hold up 
judgment hère until the other case has been there decided on appeal, or 
do whatever to them may seem just and right in the premises. Let 
them décide it. So ordered. 



Yazoo & M. V. R. Co. V. BoABD dp Levée Com'bs. 

[Circuit Court, 8. D. Mississippi, November 12, 1888.) 

1. CoNSTiTxmoNAii Law— Obligation of Contbact— Taxation— Exemption. 
Const. Miss. art. 13, §§ 13, 20, which provide that the property of ail corpo- 
rations for pecuniary profits shall be subject to taxation the same as the prop- 
erty of individùàls, and that taxation shall be equal and nniform, apply to 
corporations wholly private, and dô not prevent the grant of an exemption to- 
a corporation of a qvMsi public character, which shall be irrepealable. 

3, Same. 

Thé preamble of an act of the législature creating a corporation declared the 
construction of a railroad through a certain part of the state to be a worlî of 
great public importance, and recited that the difflcùlties of construction had 
been such that no private company had been enabled to establish it. The act 
then created the corporation for the construction of the road, and "to make 
certain in advancç of such investment, and as an ihducement therefor, the 
taxes and burdenS which" the state would impose thereon, granted an exemp- 
tion from ail taxes for a certain term of years. Held, that the exemption was 
irrepealable. 
8. Same— Police Powee— Levée Taxes. 

The charter having exemptcd the road from ail taxation by cities and towns, 
a levée tax, assessed by a levée district under authority of the législature, ia 
▼oid, as violatin^ the obligation of the contract. The levée tax is not au ex- 
ercise of the police power of the state. 

4. Taxation— Exemption— Commencement of Pbeiod. 

, The charter providing that the company "shall be exempt from taxation for 
a term of twenty years from the completion oî said xoad to the Mississippi 
river, but not to extend beyond twenty-flve years from the date of the ap- 
proval of this act, " the exemption does not begin until the road is completed 
to the river. 

In Equity. Bill for injunction. 

Bill for injunction by the Yazoo & Mississippi Valley Railroad Com- 
pany against the board of levée commissioners, to restrain the collectioD 
of certain taxes on plaintiff's property. 

W. P. & J. R. Harria, for complainant. 

Mr. GaUioun, Mr. Green, and The Attorney General, for défendants. 

HiLL, J. The questions now to be decided arise upon defendant's de- 
murrer to complainant's bill. The bill, in substance, allèges that the 
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complaÎDant corporation was created by an act of the législature of the 
state of Mississippi, approved February 17, 1882. The preamble losaid 
act, as explanatory of its purpose, and section 8 of the act, relied upon 
for the relief prayed for in the bill, are as foUows: 

"Whçreas, the construction of railroads to, in, through, and along the Missis- 
sippi river basin, and the Yazoo and Sunflower river basins, penetrating thèse 
and other alluvial lands in this state west of the Chicago, St. Louis, and New 
Orléans Baili-oad, and Connecting them by railroads and branclies with other 
railroads, west, east, nortli, and south, is deemed and hereby declared to be a 
work of great public importance, and, in strict accordance with the true 
policy anii interest of this state, should be encouraged by législative sanc- 
tion and liberality; and wiiereas, the physical difllcultles of constructing and 
maintaining railroads to, across, along, or within eitlier the Mississippi, Sun- 
flower, Deer Creek, or Yazoo bottoms or basins, or the other alluvial lands 
herein referred to, are sueh that no private company bas so far been able to 
establish a railroad and branches developing said basins and alluvial lands, 
and Connecting them with the railroad System of Ihe country." 

"Sec. 8. Be it further enacted tiiat, in order to encourage the investment' 
of capital in the works which said company is hereby autliorized to construct 
and maintain, and to make certain in advance of such investment, and as an 
indueement and considération therefor, the taxes and burdens which this state 
will and will not impose thereon, it is hereby declared that said company, its 
stock, its railroads and appartenances, and ail its property in this state neces- 
sary Or incident to the full exercise of ail the powers herein granted, not to 
include compresses and oil-mills, shall be exempt from taxation for a term of 
twenty years from the completion of said railroad to the Mississippi river, 
but not to extend beyond 25 years from the date of the approval of this act; 
and, when the period of exemption herein prescribed Shall hâve expired, the 
property of said railroad may be taxed at the same rate as other property in 
this state. Ail of said taxes to which tho property of said company may be 
eubject in this state, whetlier for county or state, shall be collected by the 
treasurer Qf this state,- and paid into the state treasury, to be dealt with as 
the législature may direct; but said company shall be exempt from taxation 
by cities and towns." 

The bill further allèges that by an act of the législature of this state, 
approved February 28, 1884, that the board of levée comœissioners for 
the Yazoo and Mississippi delta was incorporated, which act, among 
other things, by the fourteenth se,ction pxovides as foUows: 

" That, for the purpose of building and maintaining the levées, the property" 
of ;all railroad companies and other corporations,. ofevery kind, real and per- 
sohal, within the levée district, shall be taxed like that of individuals, any 
exemption in the charter of such railroad companies notwithstanding; and 
said ad valorem tax of 13 mills and 9 mills is hereby levied and assessed on 
ail property of such railroad companies, and the tax coUectors of the counties, 
respectively, shall coUect and pay said tax to the levée board." 

— with other provisions, not necessary to be stated in this opinion. The 
bill further allèges that an act was passed by the législature of this state, 
approved April 3, 1888, which provides that — 

"Every railroad that haa failed to pay taxes for any year, not being exempt 
by law or its charter from taxation, shall be assessed and pay ad valorem tax 
as liereinafter provided, unless within sixty days after the passage of this act 
it shall pay ail taxes for which it is liable according to its charter, or the priv- 
îlôjge tax for which it was liable as foUowa: A standard or brbad gaugérô'àd.. 
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forthe yeare prior to 1884, $80 per mile; for 1884, $100 per mile, and for 1886 
and 1887, $125 per mile." 

The bîll furthet avers that the tax coUectors within the levée district 
hâve proceeded to assess the taxes on complainant's railroad, in pursu- 
ance to the provisions of said abt, for the years 1885, 1886, and 1887, 
and wUl enforce payment thereof unless restrained by this court. The 
bill avers that by the provisions of section 8 of the act of 1882 said rail- 
road and ail the property connected with it is exempt from this taxation, 
and will be for 20 years from the cômpletion of said road to the Mississippi 
river, not, however, to exceed 25 years from the passage of said act. 

The défendants interpose their demurrer to the allégations and prayer 
of the bill, and assign as causes of demurrer the following: (1) There is 
no ground alleged giving this court jurisdiction of the matters charged. 
(2) This court has no jurisdiction of the matters charged. (3) There is 
no equity on the face of the bill. (4) Complainants charter, as set 
forth in the bill, does not exempt from levée taxes, and, if it did, the 
contingency upon which the exemption is based has liot occurred; that 
is, the cômpletion of the railroad to the Mississippi river. (5) That if 
said charter on its face does exernpt from levée taxes, it could not con- 
tract away the powers of subséquent législatures to impose such taxes, 
-which they bave donc, as shown by the bill. Such power would be in 
confliot with sections 13 and 20 of article 1 2 of the constitution of the 
jstate of Mississippi.* (6) That said sections of the constitution of this 
State were construed by the suprême court of the state before the com- 
plainant's charter was granted and accepted, and became a part of it. 
(7) That no question arises in this case upon the inviolability of con- 
tracts under the constitution of the United States, which has référence to 
valid contracts, not void contracts. (8) That the tax imposed is a local 
tax, made under the police power of the législature. 

The first question presented by the demurrer is as to the jurisdiction 
of this court to maintain this cause, both parties being citizens of the 
state, as shown by the bill. The solution of this question dépends 
upoii whether or not the exemption from taxation provided in the char- 
. ter is a contract, within the meaning of the tenth section, article 1, of 
the constitution of the United States, which prohibits any state from 
passing any law impairing the obligations of contracts. If it is, then it is 
dear that the act of February 28, 1887, imposing the tax to raise lùoney 
for the purpose of building and maintaining levées, is répugnant to this 
provision of the constitution of the United States; and that, if the exemp- 
tion claimed by the bill is and was in force when the taxes sought to be 
enjoined were assessed and threatened to be enforced, such proceeding is 
in contravention pf this clause of section 10 of article 1 of the constitu- 
tion of the United States. The act of the législature granting the exemp- 

> Which geotions are as f oUows : 

" Bèc. 18. The property of ail corporations for pecunlary profits shall be aubject to tax- 
ation, the same as that of individuals. " 

"Sec. 20. Taxation shall be equal and nniform throughout the state. AU property 
Bhall be taxed in proportion to its value, to be asoertained as directed by law. " 
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tion must hâve been a valid act under the constitution and laws of the 
State, as this provision was not intended to protect illégal or void contracta. 
That the legidature may pass laws exempting property from taxation 
for a limited time was decided by the suprême court of this state in the 
case of Mississippi MiUs v. Cook, 56 Miss. 40; and by ail the judges, that 
the thirteenth and twentieth sections of the twelfth article of the consti- 
tution of this State leaves it discretionary with the legislatare to impose 
taxation on property belonging to corporations for pecuniary profits, or 
not. A majority of the court held that the exemption given by one lég- 
islature might be repealed by another, and the property subject to taxa- 
tion at the will of the législature. Judge Chalmebs, in a dissenting opin- 
ion, held otherwise, and that the législature might grant an exemption 
from taxation, which formed a contract irrepealable by the législature, 
which ail the judges agreed might be done but for the thirteenth and 
twentieth sections of article 12 of the constitution of the state. The 
corporation in the case oî Mississippi MiUs v. Cook was a manufactur- 
ing corporation, in which the public had no spécial interest, and was 
created ; solely for the pecuniary profit of stockholders of the corpora- 
tion. I am of opinion that a fair construction of thèse two sections 
of the constitution makes their provisions applicable to corporations 
in which the public has no spécial interest, such as banks, manufact- 
uring companies, and other corporations, created solely for the profit 
of its stockholders or owners, and not to those of a qium public charac- 
ter, necessary as arteries of commerce and the public convenience, the 
development of the resources of the state, and the enhancement of the 
value of the property of others, and consequently a proportionate relief 
from the burden of taxation of ail the tax-payers of this state. Railroads 
are common carriers, and declared to be public highways, are made post 
roads, and owe various duties to the public not imposed on other corpo- 
rations. For this conclusion, I must admit, I hâve no adjudicated au- 
thority upon which to rely, and only give it as my own conclusion, and 
as a reason for not feeling bound by the décision of the majority of the 
court in the case of Mississippi MiUs v. Cook; otherwise I would feel bound 
by that construction given the constitution of the state. If I am correct 
in making this distinction between the corporations embraced in thèse 
sections of the constitution and those of a quasi public character, then, 
from the preamble and the provisions of the act incorporating the com- 
plainant corporation, there is no difSculty in determining that it belongs 
to the gtwâtpublic class; there is no difficulty in determining the under- 
standing and purpose of the incorporators on the one side and the légis- 
lature, representing the sovereignty of the state, on the other. There 
was a large scope of country of the richest lands in the state that lay in- 
accessible to the markets and the balance of the world, and, with few ex- 
ceptions, left as an unoccupied wilderness. To give to the owners of 
thèse landa an outlet to the world, and a market for the immense crops 
of cotton and other products of thèse rich lands, and for the immense 
forests of timber growing on them and necessary to be taken off the land 
to reduce it to cultivation, and to enhance the value of the lands, to in- 
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crease every species of property to be used in their development, thereby 
diminishing the burdens of taxation on the property of other tax-pay- 
ers of the state in proportion to the increased taxes to be derived from 
the anticipated increase of the property to be realized from the improve- 
ments, as well as to create thèse new arteries of commerce and transpor- 
tation for person and property, and to convert thèse rich lands, then a 
Wilderness, into the most productive fields, settled up by a numerous and 
thrifty population, and the other benefits the public were expected to de- 
rive from the facilities thèse new railroads would afford. It could not 
be expected that thèse new railroads would earn much, if anything, by 
way of a return to those who would invest their money in the: enterprise 
untii the expected development of thèse new sources of wealth and com- 
merce should be realized; hence this exemption from taxation was pro- 
vided as an inducement for the investment. I therefore conclude that 
the exemption provided is a contract irrpealable under the constitution 
of the United States referred to. 

It is insisted upon the part of the défendants that the eighth section 
of the charter does not embrace levée taxes, and, if it did mention them, 
that the levy of such taxes is an exercise of the police power of the state, 
which the législature cannot contract away. I am unable to draw a dis- 
tinction between a tax to build and maintain a levée and a tax levied by 
a town or city for the purpose of building bridges, or making other im- 
provements for the benefit of the inhabitants of the town or city. And 
it is admitted by counsel for the défendants that the clause prohibiting 
towns and cities from imposing taxation on the company, its railroad, 
and other property connected with it, is a valid exemption. The char- 
ter provides an exemption from ail taxation. 

The most difBcult point tô be determined is as to the period of time 
at which the exemption commences, whether at the passage of the act 
or only from the time of the completion of the railroad or one of its 
branches to the Mississippi river. The act pro vides that the 20-years 
exemption shall extend for 20 years from the completion of the railroad 
to the Mississippi river, but not to eXtend beyond 25 years from the date 
of the approval of this act, after which time the property of the said rail- 
ïoad might be tàxed at the same J»te as other property in this state. 
It will be observed that the eighth section of the act under which the exr 
emption is given fixes no point on thé Mississippi river. The second 
section of the act provides that one of the lines, or a branch therefrom, 
shall reach the Mississippi river at or laear a point opposite Arkansas 
City, if practicable, but this provision relates only to the practicability 
of reaching the Mississippi river at or nearly opposite Arkansas City. 
The completion o/the railroad to any point on this river will entitle the 
complainant corporation to the exemption provided, but it must be com- 
pleted to some point on this river to entitle it to the 20-years exemption. 
When that is done, the exemption will extend to ail the railroads, and 
property connected with it, used in their Construction and opération un- 
der the charter, including its stock. It is argued by the learned counsel 
for the complainant, with great earnestness and plausibility, that the 
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provision în the act that, after the exemption expires, the property naay 
be taxed at the sanae rate imposed on other property in the state, is the 
exclusion of any taxation until tha^t time, and that the exemption com- 
menced with the approval of the act, not to extend beyond 25 years, artd 
not longer than ^0 years from the completion of the railroad to the Mis- 
sissippi river. The only décision of the suprême court of the United 
States on this point to which I hâve been referred is the case of Railroad 
Go. V. Demis, 116 U. S. 665, 6 Sup. Ct. Rep. 625. In that case the ex- 
emption was for 10 years after the completion of the railroad within the 
state. Five of the judges held that the exemption commenced only from 
the completion of the road, while four of them held that it commenced 
from the passage of the act of incorporation. While this division in opin- 
ion would certainly very much weaken the force of a décision, if merely 
persuasive upon this court, yet, it being the judgment of the suprême 
court, it would not be safe to départ from it by a court bound by its dé- 
cisions, as is this court. The learned counsel for the complainant argue 
that this case is not applicable to the case under considération, and to 
sustain this position endeavor in this case to draw a distinction between 
the words "for ten years after" the completion of the road, and "twenty 
years from" the completion of the road. Though the distinction asked 
to be drawn is plausible, I am unable to adopt it. Had the language 
been "until twenty years after the road shall be completed to the Missis- 
sippi river, but not to continue more than twenty-five years after the ap- 
proval of this act," there would hâve been no doubt about the exemp- 
tion beginning with the approval of the act. It was doubtless under- 
stood, both by the législature and the incorporators, that the road would 
be built to the Mississippi river as soon as practicable, and, if it was so 
built, that during its construction it and the property connected with 
it would bave been exempt from taxation under the provision of section 
608, Code 1880, which applies to ail railroads during their construction. 
So I conclude that the exemption under the charter will not Commence 
until the completion of the road to the Mississippi river, but that any 
portion of it not completed and not operated for profit is exempt under 
the provisions of the Code of 1880. It is pressed in argument by com- 
plainant's counsel that, if this be held to apply to this road , that it de- 
prives it of the exemption granted other railroad companies by the same 
législature, which gave 20 years' exemption from the passage of the acts 
chartering them. The answer to this argument is that it was not so pro- 
vided in the charter, and that the failure to obtain the exemption pfo- 
vided for bas arisen from the failure of the complainant to comply with 
its part of the contract in building the road to the Mississippi river, and 
hereby securing to the state and the public to be benefited the benefits 
constituting the considération for the exemption. If the purposeis still 
to carry out the enterprise as was contemplated when the charter was 
granted, the exemption can be obtained in a reasonably short time by 
continuing the road to the Mississippi river, which, during its construc- 
tion, will.be exempt from taxation under the provisions of the Code. 
But the exemption provided in the charter did extend the exemption 



80 FEDERAL EEPÇaiTEB., 

for ail tbe tîpie neceesary în the construction of the railroad or roads 
over aud àbove that given the other roads or companies, as the exemp- 
tion provided for them included thç time of construction. This beiug 
acase that can be appealed to the suprême court, and being one that 
concerns thepublic, will be giVen an early hearing, when this décision 
can be reviewed. I deem it best for ail parties to sustain the demurrer, 
and dismiss the case, so that an appeal can be taken at once. 



Ames ei aZ. ç. Ames rf aZ. 
(Oireuit Court, D. Minnesota. December 11, 1888.) 

1, Paktnebbhip— .Paktnbbship Pbopbbty. 

At the formation of a partnership for carrying on the milling business thé 
property in controversy was purchased, a small part of the price being paid 
m cash, and taken possession of, and used for the partnership business, and 
the balance of the price was paid out of the earnings of the mill, and a large 
amount of the profits expended in improvements thereon. There was no 
agreement between the partners by which the property was to become part- 
nership property, and the title stood in the individual names of the partners, 
but in exact proportion to their respective interests in the partnership; and, 
upon the several readjustménts and conveyances of interests in the partner- 
ship, deeda were given for proportionate interests in the property. Held, that 
the property was, as to creditora, partnership property, especially as under 
the laws of the state where the property was situated the proper mode of 
transferring title was to the individual partners. 

3. Samb— FiEM AND Individual Creditors— Supehiob EQurrr. 

One who has advanced money to enable one partner to purchase an interest 
of anothèr, has no equity superior to that of the partnership creditors, though 
the advancement was màde on the promise of the partner to secure him by 
mortgage, and at a time when there were no partnership debts. 

In Equity. On final hearing on pleadings and proofs. 

Bill by John T. Ames and others against Adelbert Ames and Benja- 
min F. Butler, to dissolve a partnership, and for an accounting, and for 
an injunction against attachment proceedings by Butler against the inter- 
est of Adelbert Ames in the partnership property. 

Gordon E. Cole and Young & LU/htner, for complainants. 

M. R, Benton, for défendants. 

Breweb, J. This case is submitted for final hearing on the pleadings 
and proofs. The single question for présent détermination is whether 
certain mill property is to be treated as partnership or the individual 
property of the three persons who formed the late partnership of " Jesse 
Ames' Sons." A brief statement of the gênerai history of this mill prop- 
erty for the last quarter of a century will pave the way to a clear under- 
standing of the question, as it is now presented, and the considérations 
which must necessarily afiect and détermine the answer thereto. In 
1864, the property was first purchased by the Ames family. At that 
time a partnership was formed by the name of "Jesse Ames & Co.," for 
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the pnrpose of cànyîng on the milling business, and the milling prop- 
erty in question was purchased at the agreed price of 825,000. Adel- 
bert Ames put in $2,000. Jesse Ames, his father, a farin at Cannon 
City, some cash, a thousahd or two bushels of wheat, and a span of horses; 
leaving a balance remaining on mortgage, which was subsequently paid 
eut of the earnings of the mill. John T. Ames, a son of Jesse, and 
brother of Adelbert, had no money to put into the business, but, as he 
testifies, "was to hâve a salary and a portion of the earnings until he had 
acquired an interest. This partnership of Jesse Ames & Co. took pos- 
session of the mill property, and ran the mill, and out of the earnings 
paid the mortgage given to the original vendor. During this time Adel- 
bert Ames was away in the army, and and the business of the partner- 
ship was carried on by his father and brother. In 1867 there was a ré- 
arrangement. Deeds wereexchanged, by which aone-quarter undivided 
interest in the mill property was vested in Adelbert, one-eighth in John 
T., while Jesse Ames, the father, retained five-eighths; and a new firm 
was formedi by the name of "Jesse Ames & Sons." Subsequently Jesse 
Ames conveyed à further one-sixteenth to John T. Ames. There was no 
partnership contract reduced to writing, and the interests of the partners 
in the partnership were the same as their interests in the mill property. 
The mÛling business was very prospérons. Large profits were made, and 
somethinglike $100,000 expended in improving this property. This 
continued until 1876, at which time the légal title to the mill property 
stood nine-sixteenths in Jesse Ames, three-sixteenths in John T. Ames, 
and four-sixteenths in Adelbert Ames. At that time a new arrangement 
was formed, by which one-half was conveyed by Jesse Ames to Adelbert 
Ames, giving himan undivided three-fourths interest; and one-sixteenth 
to John Hanley, who had been theretofore the foreman in the mill; and 
a new firm, by the style of" Jesse Ames' Sons," was organized. Addbert 
Ames' purchase from his father in 1876 of the undivided half was for 
the sum of forty thousand dollars, of which twenty-five thousand dollars 
was loaned to Adelbert by Gen. Butler, and the other fifteen thousand 
borrowed on the crédit of Gen. Butler's indorsement of Adelbert's paper. 
After this new partnership was formed, the milling business ceased to be 
as profitable as it had theretofore been. The firm began to run behind, 
until, in 1880, it was found impracticable to continue longer in business. 
In May, 1886, Gen. Butler commenced suit against Adelbert Ames to 
recover the $25,000 loaned, less $2,000 paid, and in that action attached 
his interest in the mill property. Thereupon the présent complainants, 
the other partners of Adelbert, brought this action to dissolve the part- 
nership, obtain an accounting, and also seeking to enjoin the further pro- 
cëedings under that attachment of Gen. Butler, until the firm debts had 
been paid. 

It is undisputed that the firm is insolvent, and that, even if the entire 
mill property be considered as partnership property, and sold for the 
satisfaction of the partnership debts, they will not ail be paid; so that 
the conterltion of the présent complainants is that Adelbert Ames' indi- 
vidual debt to Gen. Butler must be subordinated to the prier daims of 
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the partnerahip creditors; and that présents what, asi-have steted, îs 
the only question in this case, — whether the mill property was partner- 
ship or individual property. It is net pretended that there was any ex- 
press contract between the partners by which this mill property was to 
become partriership property, nor can it be claimed that the mère fact 
that property is used by a partnership makes it partnership property. 
It is also true that from the first inception of the business, in 1864, and 
during the eontinuance of the three several partnerships, the title to the 
mill property stood in the individual names of the partners, and in exact 
proportion to their respective interests in the partnership. The conten- 
tion of complainants is that there was an implied agreement between the 
partners that this mill property should be considered as partnership prop- 
erty, and that the course of business during the years of thèse several 
partnerships was such that creditors and others having dealings with the. 
partnership had a right to assume that this mill property was partner- 
ship property, and extend crédit to the partnership on the faith thereof. 
On ïhe% part of the défendants it is insisted that the mill property was 
individual property, as shown by the deeds, the légal title of the undi- 
vided interests being confessedly in the several partners; that there was 
neither an express nor implied agreement that it should be considered 
partnership property; that the title stood of record, and ail parties were 
eharged with notice of its exact position; and that défendant Butler, hav- 
ing advanced the money for the purohase by Adelbert Ames of the one- 
half interest conveyed to him in 1876, (that conveyance being made un- 
der a promise to exécute a mortgage as security therefor, — a promise 
known to the other partners at the time of the purchase, — and a prom- 
ise made at a time when there were no debts against the partnership, and 
therefore nothing to prevent one partner from incumbering his individual 
interest,) has a right in equity to insist that such interest shall be sub- 
jected to the payment of bis individual debt in préférence to any subse- 
quently accruing partnership daims. It may be premised also, atthe 
outset, that it is not easy to reconcile the varions décisions rendered on 
the question whether property, the title to which stands in the names 
«f individual partners, is to be considered in equity as partnership or in- 
dividual property. I shall not attempt any review of the varions cases 
cited by couusel. Some of them consider only the question, what rights 
will exist as to real estate standing in the name of individual partners, 
which in fact belongs to the partnership. Others discuss the question 
whether a paroi agreement is sufficient to couvert individual real estate 
into partnership property. Of course thèse cases throw no light upon 
the question before us; while others, which discuss the question as to 
what is necessary to show that real estate standing in the name of indi- 
vidual partners is to be treated as partnership property, rest their con- 
clusion upon single or more facts not existing in this case, and which by 
those courts were deemed décisive of the question.. Thèse also furnish 
little help in the case at bar. There is truth in the observations ofjudge 
Plandeau in the case of Arnold v. Wainwright, 6 Minn. 358, (Gil,. 241,) 
asfoUows: 
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"Tlie elementary wrîters do not f urnish a very satisfactory solution of the 
question as to what character of agreement between the parties wi)l work a 
conversion of lands into partnership stock. They agrée that it may be ac- 
cohiplislied by agreement, express or implied; and we tliink it is tlie neces- 
sary resuit of their views, as expressed in their text and the nuiuerous cases 
citedby them, that the intention of the partners, to beascertained from their 
acts or agreements, is to govern, and that no express agreement in writing is 
necessary." 

And following the suggestions there made, it may be affirmed that no 
written agreement is necessary; that no paroi express agreement, even, 
is necessary, for a court of equity to hold that real estate standing in the 
names of individual partners is partnership property, and itis enough if, 
from ail the acts and conduct of the partners, the court can be satisfied 
that it was the thought and inlent of the partners to treat it as partner- 
ship property. And that opens the door to the considération of the facts 
in this case. While it is true that from the purchase in 1864 there were 
three partnerships, yet in ail of them the Ames family had the sole or 
controUing interest, so that it would be fair to speak of this property 
during ail thèse years as the Ames mill property. New, while it is true 
that the absolute rights of the partners between themselves in this last 
partnership must be determined by the real agreement between the part- 
ners, irrespective of anything that took place in the prior partnerships, 
yet when, as conceded, there was no express agreement, the circum- 
stances and relations of the prior partnerships very largely foreshadow 
and interpret the real intent and agreement of the présent partners. 
New, looking backward to the year 1864, it is évident that the prop- 
erty was bought for the business. Neither of the partners was in the 
milling business, or had any pecuniary interest in such business. They 
proposed to engage in such business, and bought this property therefor. 
The property was not purchased as an independent spéculation, nor as 
an aid to a business already established, but it was purchased for the pur- 
pose of doing the milling'business and employment therein. But a small 
cash payment was made, and the balance of the purchase money was 
paid out of the profits of the business. If you put out of sigbt the 
location of the légal title, and consider simply the other undisputed facts, 
that the Ames family purchased the mill property for the purpose of en- 
gaging in the milling business, paying largely therefor out of the profits 
of the business, the natural inièrence would be that the property be- 
longed to the same partnership that conducted the business. 

But it is said by counsel for défendants that the légal title was taken 
in the names of the individual partners; that the faot that the convey- 
ances were so made indicates the intent to make the property individual, 
rather than partnership, property; and that, in the absence of an express 
agreement, in order to establish an implied agreement that this property, 
whose title was thus located in the individual partners j was to be part- 
nership property, the facts shown must be such as to be necessarily in- 
consistent with the intent to leave the ownership where the title deeds 
put it. I cannot agrée with counsel's view of the significance of the con- 
veyances, and the location of the légal title. In the first place, the fact 
v.37F.no.l— 3 



St FEDERAL KEPOBTKR. 

that the légal title corresponded with the partnersWp înterest, and was 
changed by conveyances as thèse interests changed, indicates that this 
property was ail the wfaile partnership property. Siiperadd to that the 
fact that in the transactions by which the partnership interests were 
changed and the title conveyed there never appear to hâve been any sep- 
arate negotiations as to the business on the one hand and the real prop- 
erty on the other. There was never a transfer of a partnership interest 
withoutiacorreSpondingand proportional conveyance of the real property, 
and there never was a trade for an interest in one indépendant of a trans- 
action for a conveyance of a like interest in the other. This harmony 
of interests in the business and the ownership in the real estate, together 
with the singleness of the transactions by which the transfers of both were 
mâde,is very significant of the understanding and real agreement between 
the partners. More than that, unquestionably the true way to locate the 
légal title was in the names of the individual partners. A conveyance 
to a partnership, as such, while it would doubtless transfer the équitable, 
might not, at least, transfer the légal, title. In Morrison v. MendenliaU, 
18 Minn. 232, (Gil. 212,) the court thus expresses itself: 

"A conveyance of real festate, or of an interest therein, must run to somo 
pei-son, Ça corporation being regarded in law as a person,) and a partnership, 
as such, not, being à person, conveyances of real estate for the use and beneflt 
of a partnership hâve usually and aptly been made to the individual partners 
jointly, as tenants in common. CoUy. Partn. § 133 et seq. and notes; Pars. 
Partn. c. 41, § 2; Dper y. Clark, 5 Metc. 562; Howard y.Prtest, Id. 682. If, 
then, the mortgagé in this case was taken for the use and beneflt of the parfrj- 
nership, it was, in accordahce with common usage, properly made to run to 
the Individual partners as grantees." 

And in Tidd v. Rines, 26 Minn. 201, 2 N. W. Rep. 497, may be found 
this language: 

"As the légal title to real property can only be held by a person, or a cor- 
porate entity, which is deeiïied such in law, it follows that the conveyance in 
question vested no légal title or estate in the grantée theirein named, because 
a partnership, as such, is not recognized in law as a person." 

As, therefore, under the laws of Minnesota, a conveyance to the part- 
riership was not the proper mode of transferring title, it would be strange 
if the conveyance to individual partners carried with it that significancé 
and potency which counsel for défendants claim. On the contrary, it 
seems to me the rule is as heretofore indicated, that, in the absence of 
express agreement, no one matter is conclusive upon the question of in- 
tention; and that, from ail the facts, the court is to deduce and détermine 
the real intentof the partners. 

I hâve already referred to the significancé of the original purchase by 
the members of the Ames family; that it Was a purchase for the purpose 
of commencing the business,-^a lausiness never before engaged in by the 
partners, and with that intent alone; that every change in partnership 
interest was accompftnied by a corresponding change in the légal title; 
that no separate negotiations were hâd for the transfer of the interest in 
the partnership and the conveyance of the title, but the latter seems àl- 
ways to be accepted as a necessary resuit of the former. Beyond thèse 
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matters nallst also be noticed the large improveménta, costing over$100,- 
000, njade. upon the property, and paid for out of the business. It is 
true, défendant claims that this appropriation of partnership fands to 
the improvement of the property is to be considered as a mère matter 
of dividends, and that it is entirely consistent with the idea of individ- 
ual ownerghip. While it may be consistent with that idea, yet nothing 
■was saidabout a dividend, and apparently a mère accumulation of the 
profita of the partnership business was expended in making the property 
more serviceable for partnership purposes, so that the morenatural thought 
is that the firm was using its partnership profits to improve its partner- 
ship property. Again, when the books of the présent partnership: were 
opened, the folio wiug entry was made therein in référence to the miU 
property: 

"NOETHFIELD FLOUEING MlBlS. 

" Jesse Ames' Sons, to Mil! property in Korthfield, Minnesota, and improve- 
ments the old and new mills, èl.OO." 

Thus it appears that the real property was eijitered upon the books of 
the firm as a part of the assets; and that this entry was known to the 
défendant Adelbert Ames, is, I think, very satisfactorily shown, and, 
while I do not place so much reliance as counsel for complainant upon 
the significance of this book-entry, yet it is in harmony with the pur- 
pose evidenced by the transactions heretofore noticed. Indeed, such an 
entry seems inconsistent with the idea of individual ownership of the 
real estate. A? such it is testimony worthy of considération. Beyond 
that, though of minor significance, are the insurance policies and tax 
receipts. I say, "minor significance," because, while some of them in- 
dicate partnership ownership of the property, they are not uniform in 
their language, and some, at least, are consistent with individual owner- 
ship. Furthermore, it is obvious that the property was known as the 
"Ames Mill Property," and that persons dealt with the firm and trusted 
it on the strength of its supposed ownership of the property. Of course, 
it may be said that ail the parties are bound by what the record shows 
as to the légal title, but still, with the law of Minnesota such as it is in 
respect to conveyances to partnerships, the significance of this dealing 
and reliance upon the part of third parties is no trivial élément. Fur-i 
thermore, suits for damages for flowage, and proceedings in court, while 
perhaps consistent with individual ownership, are at least suggestive of, 
and point towàrds, partnership ownership. I refer to thèse matters only 
in a gênerai way. 

The testimony is voluminous, and it would be a waste of time and 
paper to détail ail the facts and circumstanceSi The significant ones I 
hâve indicated, and in my mind they leave little doubt that from the 
inception of the purchase, in 1864, to the commencement of this suit it 
was the nnderstanding of the partners that this real estate was part and 
parcel of the partnership property. 

The other question remains, whether Gen. Butler bas a rightin equity 
to insist upon a préférence in the matter of bis claim by reasoq of th« 
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fact of his advancing the money to pay for the ptirchase of the half in- 
terest conveyed in 1876 by Jesse Ames to Adelbert Ames. At first 
blush it appears plausible that, having put $25,000 in on the promise 
of a mortgage, at a time when there were no partnership debts, he has 
an equity superior to that of partnership créditera; but a little reflection 
will make it clear that this claim is without foundation. It is not a case 
of a third party putting money into the partnership upon an agreement 
for mortgage security. Gen. Butler's money added nothing to the re- 
sources of the partnership. It was simply money used between one 
partner and another, to effect a change of interest. As between the firm 
and its creditors it meant nothing. Whether Jesse Ames or Adelbert 
Ames was partner was to them immaterial. They took nothing by the 
change in interest, hence their equities remain the same as though there 
had been no transfer from one partner to the other. Their rights and 
equities are the same, their clairn upon the partnership property the same, 
whether one partner gives or sells a portion of his interest to another 
partner. I think the supposed equity does not exist. This disposes of 
this case, and a decree will be entered for complainants, as prayed for. 



Cheesman et al. v. Sheeve d cd. 

{Circuit Court, D. Colorado. December 13,1888.) 

1. Mines AND Mining — Tresp assers. 

Parties who attempt to enter, beneath the surface, within the sîde Unes of 
the lands of another, and to mine and take ore therefrom, are prima fade 
trespassei-s. 
8. Bamb— Coubts-^Fbdbhal Jïjrisdiction. 

Where such entry is claimed to be made under the mining laws of the United 
States, and the right to enter turns upon the construction to be given to such 
laWs, the case is within tha jurisdiction of the United States circuit court. 
8. Injunction— Pbbliminabt— DiSPUTBD Légal Titlb— Conflicting Affida- 

TITS. 

Where the affidavits are conflicting, a preliminary injunction will be issued 
against trespassers, leaving the question of the title to the property to be set- 
I tled by a suit at law. 

In Equity» On bill for injunction. 

Application for injunction by Walter S. Cheesman and others against 
James A. Shreve and others to prevent trespass upon mining lands. 
C. J. Hughes, Jr. , for complainants. 
B. F. MorUgomery, for défendants. 

Bekwee, J. Thèse défendants are entering beneath the surface, 
within the side iines of ground patented to complainants, and seeking to 
mine and take ore therefrom. Pnma /acie they are trespassers. They 
justify this entrance under authority of the laws of the United States, 
and especiaUy section 2322 of the Revised Statutes, whioh give to the 
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owner of a vein, Iode, or ledge, the top or apex of which lies withiii the 
surface lines of his own location, the right to follôw that vein downward, 
outside of the side lines of his location, and injto lerritory whose sur- 
face belongs to another. Involved in their claitn is the question whether 
there is such a vein as is provided for in that section; a question as to 
the right of entrance, as affected by priority of location and the dip of 
the vein. Thèse questions are presented, and, whatever may be the 
true answers thereto, it is obvious, from past judicial expressions, that 
they cannot be considered as mère sham, or pretended, but as real, sub- 
stantial questions. Hence, as questions arising under the laws of the 
United States, they présent a case cognizable by the court. Mining Co. 
V. Larimer Co., 8 Fed. Rep. 724; Starin v. New York, 115 U. S. 248, 6 
Sup. et. Rep. 28. As the défendants are entering within the side lines 
of complainant's property, prima fade they are trespassers; and where 
the affidavits, upon an application fora preliminary injunction, are con- 
flicting, the rule is to préserve the possession as against such prima fade 
trespassers by a preliminary injunction, leaving the question of title to 
the property to be established by a suit at law. Temporary injunction 
will issue upon the giving of a bond in the sum of $25,000, conditioned 
according to law. 



Swift v. Meyees et al. 
(Oireuit Court, D. Oregon. December 24, 1888.) 

MOKTGAGES— StîIT TO EnfOBCB LiEN — SuMMONS — NOTICE. 

A suit to enforce the lien of a mortgage is net one to recover money or dam- 
ages only, and therefore the notice inserted in the summons must be accord- 
ing to the direction in subdivision 2, § 63, Comp. 1887. 

Samb — Jddgment — Of State Coubt — Collatéral Attack in FbderAi. 
Court. 

The judgment of a State court may be collaterally questioned or attacked 
in a nationar court sitting in the same state, for a want of jurisdiction over 
the subject-matter or of notice to the défendant, the same as if it was a judg- 
ment of a court of another state. 

Same— Service ■ OF Prooess— Constkuctive Service— Presumption. 

A suit to enforce the lien of a mortgage by the sale of the property is in the 
nature of a proceeding in rem, and in case the mortgagor or his successor in 
interest is a non-resident, or not f ound, so that he cannot be personally served 
with process, in the state, the court may decree a sale of the property on such 
substituted or constructive service of process on the mortgagor as the légis- 
lature may provide; but in such case there is no presumption in favor of the 
jurisdiction of the court, and, unless the record shows a compliance in ail es- 
sential particulara with the statute authorizing such service, its decree is nuli 
and void. 

Sahe. 

A statute of Oregon (Comp. 1887, § 55) provides that if a défendant in a suit 
cannot be found, service of the summons m^ be made by deliveriug a copy 
of the same "to some person of the family, * * * at the dwellinghouse or 
usual place of abode of the défendant." In a suit to enforce the lien of a 
mortgage on property in Linn county, the return of the sherifif showed that 
the défendant could not be found, and that a copy of the summons was deliv-, 
ered to a "member" of the family, "at his usual place of abode in said [Linn] 
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i connty, " on wWoli service the court ffave a decree by default for the sale of 
tiie property'tiiider which tiie défendants claim. Held, that the service was 

• ' ■ iavalidV and the decree of sale thereon null and void, because the return did 
not show that the substituted Befvice of the summons was made at thedefend- 
ant's usual place of aliode in tïie state, in whatever county it might be, but 

■ ' ' only at his usual place of abode in Linn county. 

Ri SAks— Reoobd— CollatbbaÎ, AttAck. 
I : . Semble, that the record of a court cannot be collaterally impeached or con- 
tradicted except by a suit in equity, brought for the purpoae of setting aside 
a judgment, on the ground that in faot the court never acquired jurisdiction 
to give the same. 

(Syllaiiis by tJi» Court.) 

J^il&Yi. Action to recoVer possession of real property. 

' W. Scott Èeébe, for p]aintiff. 

Albert H. Tanner and Charles 'E. Wolverton, for défendants. 



PjfiADY, J. This action is, brought by the plaintiff, a citizen of Cali- 
foriiia, agàinst the défendants, citizens of Oregon, to recover 377.77 acres 
pfland situate in Linn county, Or., exceeding in value $6,000. 

.The case was tried by the court, without the intervention of a jury, 
upon the amended complaint, ans^er, and reply thereto, and a stipuler 
tion as to the facts. 

From thèse it appears that on and prior to October 16, 1879, Philip 
Grigsby was the owner of the premises in question, subject to a mort- 
gage thereon, given to the state commissioners for the management of 
the school fund, to secure tbe payment of $4,500, with interest, there- 
tofore borrowed by Grigsby from said cpmmissioners; that on said date 
a suit theretofore brought by said comraissioners against Grigsby to en- 
force the lien of said mortgage was pending in the state circuit court for 
said county, in which a summons had been issued, directed to said 
Grigsby, requiring him "to appear and answer the complaint" therein 
within the time specified, and notifying him that if he failed so to ap- 
pear and answer "the plaintiff will apply to the court for the relief de- 
manded" in the complaint; that said summons was returned by the 
sheriflF of said county with the following certificate or proof of service an- 
nexed thereto: "1 hereby certify that I hâve served the annexed sum- 
mons in Linn county, Oregon, on the 16th day of October, 1879, on the 
therein named défendant, Philip Grigsby, he not being found, by leav- 
ing a copy thereof, * * "^ together with a copy of the complaint, 
* * * with Mary Bàckùs, a member of the family, over the âge of 
14 years, at his usual place of abode in said county;" that thereafter 
said circuit court gave a decree in said case by default in favor of the 
plaintifïs therein, on which the interest of Grigsby in the premises was 
sold on exécution, and the proceéds applied on the demand of the plain- 
tiffs, and in discharge of said lien; that said sale was duly confirmed, 
and a conveyance of the premises made in pursuance thereof to the pur- 
chaser, J. W. Meyers, under whom the défendants claim; and that the 
plairltiiï, on April 26, 1888, received a conveyance from Grigsby of ail 
his interest in the premises. 
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The stipulation concludes that, if tlie "summons" is valid, and the 
"retum" is sufiicient to show due service of the same on Grigsby, the de- 
fendants aTe eûtitled to judgment in the action, but, if not, the plaintifF 
is entitléd to judgment. 

It is contended by the plaintifl" that the decree of the circuit court of 
Linn county, under which the défendants claim, is void and of no effect, 
because the court had no jurisdiction in the preniises. 

The grounds of this contention are: (1) The summons was in valid, be- 
cause it did not contain a notice that the plaintiff would, if the défend- 
ant failed to answer the complaint, take judgment for a sum speeified 
therein, but only that in such case they would apply to the court for the 
relief demanded in the complaint; and (2) the retum of the sheriflf dOes 
not show a valid service of the summons, because (a) it appears there- 
from that it was "left" with Mary Backus, and not "delivered" to her; 
(6) it does not appear whether Mary Backus was a member of her own 
family or of the defendant's; and (c) it does not appear that the sum- 
mons was served at the "usual place of abode" of the defendatit in the 
State, but only "in linn county." 

The statute (Comp. 1887, § 53) provides "that there shall be insertéd 
in the summons, a notice in substance as follows: (1) In any action fot 
the recovery of money or damages only, that the plaintifF will take jiidg-' 
ment for a sum speeified therein, if the défendant fail to answer the Com- 
plaint; (2) in other actions, that if the défendant fail to answer thé conl- 
plaint, the plaintiflF will apply to the court for the relief demàiided 
therein." 

By section 55 (Comp. 1887) itis further providedthat "the summons 
shall be served by delivering a copy thereof, together with a copy of the 
complaint, * * * as follows:" (Hère foUow five subdivisions, thé 
first four of which relate to the service on corporations and persons ùn- 
der guardianship.) The fifth one provides: "In ail other cases to the 
défendant persbnally, or, it he benot found, to some person of the fàûi- 
ily, above the âge of 14 years, at the dwelling-house or usual place of 
abode bf the défendant." , 

Thèse provisions concerning a summons and its service in an action at 
law, are equally applicable to a summons and its service in a suit in 
equity, to enforce the lien of a mortgage. Comp. 1887, § 389. 

The suit against Grigsby was not, in my judgment, a suit to recover 
money only; primarily it was brought to ascertain and enforce a lien où 
the real property in question, and obtain a judicial sale of the samfe, and 
the application of the proceeds thereof in payment of the debt the mort- 
gage was given to secure, Cbbp. 1887 , § 414. 

It is true that in case a mortgagor has given a personal Obligation for 
the debt, thé law authorizés the'courtto "decree arecoVeryofthè^amWint 
of such debt againèt" him, as well as to decree a sale bf the property tô sftt- 
isfy the same. But the decree m ^ecaonam for the recovery of thé înonéy 
is hot the "only," nor even the principal, object of the suit. At leàst it 
is merely a conditional decree, and cannot be enforced until the prop- 
erty adjudged to be sold is disposéd of; and thon only in casé thêpto-' 
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ceeds of such sale are not sufficient to satisfy the decree. Comp. 1887. 
§417. 

The notice in the summons was properlj' given under the second sub- 
division of section 53; and a copy of the complaint having been served 
at the same time, the défendant was fully informed of the nature of the 
decree that might be taken against him in case he failed to answer. 

The last objection to the validity of the service will be considered first. 

It does not appear that a copy of the summons was delivered "to sorae 
person of the family * * * at the dwelling-house or usual place of 
abode" of the défendant. What does appear is this: A copy of the 
summons was "left" with "a member of the family over tlie âge of 14 
years, at his [the defendant's] usual place of abode in said [Linn] county." 

A suit to enforce the lien of a mortgage is a local one, and can only be 
brought in the county where the land lies. Comp. 1887, § 387. But 
the défendant may be served with the summons in any county of the 
state in which he may be found. Id. §§ 52, 54. 

There is no presumption that Grigsby was a résident of Linn county 
because the suit to enforce a lien on real property belonging to him therein 
was brought there. It could not bave been brought elsewhere. For 
aught that appears he may bave resided in any other county in the state. 
And if "found" any where therein, whether commorant or itinérant, he 
could hâve been served by delivering to hira personally, a copy of the 
summons. But if not so "found," then he could only be served by the 
delivery of a copy of the summons "to a person of the family" — the 
family of which he constituted a part, whether as head or member — at 
his dweUing-house or usual place of abode. " 

It is self-evident that a défendant can bave but one unqualified "usual 
place of abode" in the state at the same time. If he bas other places of 
abode therein, as he may hâve, they are his unusual places of abode. 
A défendant may be served personally any where in the state that he may 
be "found," but, if served constructively, by the mère delivery of a copy 
of the summons for him to the person designated by the statute, it must 
be done at his "usual place of abode" in the state, in whatever county 
that may be.' And if he bas no such place of abode, and cannot be 
found, he must be served by publication. His usual place of abode in 
a particular county is not necessarily his usual place of abode in the state. 
A person may réside eleven months in the year in Multnomah county, 
and one month in the year near the beach in Clatsop county. He may 
hâve a fixed and well-known résidence in each county. But can there 
be any question in which county his usual place of abode is, within the 
meaning of the statute regulating the service of a summons? Certainly 
not. It is in Multnomah county. Now, suppose a suit was commenced 
against this person in Clatsop county, to divest him of some interest in 
real propertj' therein; the sheriff might leave a copy of the summons at 
his résidence in Clatsop county with his housekeeper, or with "some per- 
son of the family" with whom he always résides when in the county, 
and then truly return that, the défendant not being found, he had served 
the summons by leaving a copy thereof with such person "at his usuaJ 
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place of abode in Clatsop county;" and do this, notwithstanding he and 
the plaintiff might both well know that the défendant had not been in 
the county for neariy 11 months, and was then, and had been foryears, 
a permanent résident of Multnomah county, in which was his usual place 
of abode in the state. 

In Brown v. Langlms, 70 Mo. 226, it was held tinder a similar statute 
that service of a summons by leaving a copy "at the usual place of abode" 
of the défendant, "when in the city of Cape Girardeau," was invalid; 
and that a judgment by default thereon was a hullity. 

In AUen v. Manufacturing Go., 72 Mo. 326, service of process by leaving 
the same "at the Hardin House, the usual place of abode of the" défendant, 
"prior to the time he left the state," was held bad, because it did not 
show that the writ was left at a place which was the abode of the défend- 
ant at the time of service. 

In Bank V. Suman, 19 Mo. 527, a service by leaving process at the 
"last usual place of abode" of the défendant was held invalid, because, 
non comtçU, that his "last" place of abode was his présent one, and the re- 
turn could hâve been true, and the défendant "réside in another county 
or jurisdiction." 

In Dawson v. Bank, 3 Ark. 505, and Parks v. Weems, 9 Ark. 439, it 
was held that service of a summons at the résidence of the défendant by 
delivering a copy to a person présent there, whom it did not appear from 
the return was "a member of the family," is bad, and will not support a 
judgment by default., 

In Sanbom v. Stkkney, 69 Me. 343, it was held that a return on a writ 
that it was served on the défendant by leaving a copy of the summons 
for him "at his last and usual place of abode in Kennebec county" dii 
not show that thé summons was left at the defendant's" place of last and 
usual abode," as by statute required. Upon this service there was a 
judgment by defeult, and afterwards on this judgment there was an ac- 
tion brought in the same state, and the invalidity of the service was re- 
lied on as a défense. The court said: 

"The point taken in the défense is that ' his last and usual place of abode 
in Kennebec county ' w^ould not be his ' place of last and usual abode ' in the 
state. Weconcurin that interprétation of theoflScer's return. * * * Ail 
thé olHcer cértified may be true and no service be made. ïhe oflBcer would 
not be liabie for making a false return. But he ruade an indeflnite. equivo- 
cal, and insufiScient return. It must be certain that a défendant has been 
legally notifled before judginent can properly go against him." 

In Ames v. Winsor, 19 Pick. 247, the return was to the effect that the 
summons had been left for the défendant " at his last and usual place of 
abode" known to the officer serving it, in the city of Boston. The stat- 
ute required the summons to be delivered to the party, or left at his 
"dwelling-house or place of last and usual abode." It was held that the 
service was insufficient. 

In Settlemier v. Sullivan, 97 U. S. 444, it was held that the service of 
a summons under a similar statute (Or. St. 1855, p. 86, § 29) by deliv- 
ering a copy thereof to the wife of the défendant at the usual place of 
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, abode, when the retum did not show that the défendant could not be 
found, was invalid, and the judginent by default taken thereon nuUand 
void. 

In delivering the opinion of the court, Mr. Justice Field said: "The 
inability of the officer to find the défendant was not a fect to be inferred, 
but a fact to be affirmatively stated in his return." To the same effect 
is the ruling in TruUengery. Todd, 5 Or. 39. 

In Earlev. McVeigh, 91 U. U. 503, it was held that where during the 
absence of a person and his family a statute authorized the notice of a 
suit against him to be posted upon the front door of his "usual place of 
abode," that ^notice so posted seven months after the house had been 
vacated by the défendant and his family , was not posted on his " usual 
place of abode," and a judgment founded thereon was absolutely void. 
The court say s: 

"By the expression «the usual place of abode' the law does not mean the 
laat place of abode ; foi* a party may change his place of abode every month in 
the year. Instead of that, it is only on the door of his then présent résidence 
whére the notice may be posted, and constitute a compliance with the légal 
tequirement." 

In thèse cases, the question of the validity of the service sometimes 
arose on a direct proceeding, andin others collaterally, but in. ail alike 
it was held that, the same being insufBcient, the court acquired no juris- 
diçtion thereby, and its judgment thereon was nuU and void. 

In none of them, however, but Earle v. McVdgh, was the record con- 
cerning the service contradicted by extraneous évidence; and in that case 
the proceeding was a suit in equity to set aside the judgment. In ail 
the rest, it was determined on the face of the record, that the service was 
invalid- In my judgment, where it is sought tp çontradict the record 
çonceming any jurisdictional matter, it shouldonly bedone'by a suit in 
eqùitj', on proper allégation and proof, in which the court, in granting 
the relief prayed for, may make such conditions in favor of an innocent 
purchaser, who invested his money on the faith of a record showing ju- 
risdiction in the court, as may be possible and proper. ' 

But a putçhaser at a sale oii e^tecùtion issued on judgment or decree 
taken by default, where the record doés not show jurisdiction in the court 
oyer the subjoct, and notice to the défendant, has no equity in the prom- 
ises as against the true owner. He is the victim of his own folly or nég- 
ligence. 

After a court has acquired jurisdiction by a proper service of process 
on the défendant, any error in its proceeding cannot be questioned col- 
, laterally; but until jurisdiction is acquired, its judgment may be ques- 
tioned and held for naught in a collatéral as well as a direct proceeding. 

The only authority cited in favor of the sufEciency of the service in 
question wHéaley v. Butler, 66 Wis. 9, 27 N. W. Rep. 822, in which a 
Similar service of a summons was held good. The return stated that 
the summons was served on the défendant in Clark county at his last 
and usual placé of abode therein. The court said the words "last and" 
were superflùous, and then arbitrarily construed the return, as if it 
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read: "Serred the summons àt tie deifendaat's 'usual place ôf abode,' 
which place of abode wàs then in Clark county." 

Aclniitting the insufBciency of the return, oounsel for the défendants 
insist that the judgment of the circuit court of Linn county thereon is 
valid in the courts of this state, and cannot be questioned therein collat- 
erally; and that the judgment of a court of this state, when called in 
question or attacked in the circuit court of the United States for this dis- 
trict, must be regarded as a domestic one. 

I cannot assent to either of thèse propositions. As was said by Mr. 
Justice FiELD in Qalpin v. Page, 3 Sawy. 107: 

" Whilst the courts of the United States are net foreign courts in their rela- 
tion to the state courts, tbey are courts of a différent sovereignty, exercising 
a distinct and independent jurisdiction, and are bound to give to the judg- 
ments of the state courts only the saoïe faith and crédit which the courts of 
another state are bound to give them." 

And what faith and crédit must be given to the judgment of a stat© 
court in the courts of another state may be seen in Chmtman v. Bv^l, 
5 WbII. 305, where it is said such a judgment is neither foreign nor do- 
mestic, in every sensé, in said courts, but it is "open to inquiry as to the 
jurisdiction of the court and notice to the défendant;" citing D^Arcy v. 
Ketchum, 11 How. 165; Webster v, Rdd, Id. 437. 

EUiottv. Pdrsol, 1 Pet. 328, was ejectment brought in the circuit court 
of the United States for Kentucky. The title of the défendants depended 
on the validity of an order of a coUnty court of that state, concerning the 
privy examination of afeme covert, who was a party to a deed on which 
the défendants relied. The court instructed the jury that the ordet of 
the county court was void for want of jurisdiction over the subject. On 
error to the suprême court the ruling was affirmed. The court, Tkimble, 
J., said: 

"Where a court has jurisdiction, it has a right to décide every question which 
oceurs in the cause; and, whether its décision be correct or otherwise, ils judg|- 
ment, until reversed, is regarded as binding in every other court. But if it 
act without authority, its judgiiients and orders are regarded as nuUities. 
Tbey are not voidable, but simply void. * * * The jiirisdietion of any 
court exercising authority over a subject may be inquired into in every eoiirt> 
when the proceedings of the former are relied on and brought before the latter 
by the party claiming the beheflt of such proceedings." 

In Thompson v. Whitman, 18 Wall. 467, the suprême court, in refer- 
ring to the opinion of the court ïa Ohristtnas v. Russell, supra, in which it 
is said that the judgment of a state court is "open to inquiry as to thé 
jurisdiction of the court and notice to the défendant," said: "In a num- 
ber of cases, in which was questioned the jurisdiction of a court, whether 
of the same or another state, over the gênerai subject-matter in which the 
particular case adjudicated was embraced, this court has maintained the 
same général language;" citihg particularly EUiottv. Pdrsol, supra. 

Galpin v. Page, 18 Wall. 350, waa a case in which the jurisdiction bf 
a state court was questioned in an action in a national couirt,'sittingiù 
the same state. 3 Sawy. 93. The court heid that the prôsumptiôBi 
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whîch the law împlies în support of the judgment of a court of gênerai 
jurisdiction, is ccnfined to facts concerning wMch the record is silent, 
and limited td the case of persons within their territorial jurisdiction in 
a proceeding according to the course of the common law. 

In Pennoyer v. Neff, 95 U. S. 732, Mr Justice Field, speaking of judg- 
ments in personam in state courts where the défendants had not been per- 
sonally served with process, or voluntarily appeared, said: 

"The courts of the United States are not required to give effect to judg- 
ments of this character when any right is claimed under them. Whilst tiiey 
are not foreign tribunals in tlieir relations to the state courts, they are tribu- 
nals of a différent sovereignty.exercising a distinct and independent jurisdic- 
tion, and are bound to give to the judgments of the state courts only the same 
faith and crédit which the courts of another state are bound to give to them." 

This seems to be décisive of the question. 

In none of thèse cases, nor any other to which my attention has been 
attracted, is it said or even suggested that the judgment of a state court 
cannot be questioned or attacked collaterally, either for want of jurisdic- 
tion of the subject-matter or notice of the proceeding to the défendant in 
a national court sitting in the same state. 

The case oî Owens v. Gotzian, 4 Dill. 436, is an apparent, and may be 
a partial, exception to this statement. 

In an action in the United States circuit court for the district of Min- 
nesota, a judgment of a court of the state was given in évidence to defeat 
the same. The plaintiff then offered to prove that the summons in that 
case was served by a silent partner of the plaintifFs therein, contrary to 
the statute, which forbid "a party to the action" to make such service, 
claiming that this fact made the service invalid, and the judgment thereon 
void. 

The court (Nelson, J.) assumed on the authority of Thomson v. Lee, 
22 lowa, 206, that the judgment of the state court should be regarded 
as a domestic judgment in that tribunal, but admits that even then "it 
may be shbwn void on its face if the court rendering it had no jurisdic- 
tion of the defendant's person;" and added: "It is equally true that ex- 
cept for errors aifecting the jurisdiction of the court its validity cannot 
be questioned." 

But this is ail that is sought to be donc in this case, or that is claimed 
can he done, even if the decree of the state court is not considered a do- 
mestic one. 

The court also held that the alleged defect in the service of the sum- 
mons was at most only an irregularity, which did not affect the jurisdic- 
tion ,of the 'court; and finally, that as the alleged silent partner was not 
named in the proceedings, he was not "a party to thé action" within the 
meaning of the statute, and therefore the service was not only sufiScient, 
but regular. . 

Assuming, however, that the service, as shown by the record in this 
case, is invalid , as in my judgment it is, the validity of this decree, ac- 
cording to the ruiing in Odeli v. Campbell, 9 Or. 298, may be questioned, 
even in the state courts. 
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The opinion in thîs case, by Mr. Chief Justice Lord, îs a clear and able 
exposition of the law on the subject of acquiring jurisdiction by substi- 
tuted or constructive service of process. The case was an action to recover 
real property, and the défendant claimed title under a sale on an exécution 
issued on a judgment against the plaintifî's grantor prier to the convey- 
ance to the latter. The property was attached, and an attempt was made 
to serve a summons on the défendant as a non-resident by pubHcation. 
The order of publication omitted to direct that a copy of the summons 
and complaint be mailed to the défendant at his place of résidence, nor 
did it State any reason for such omission, as that such résidence was un- 
known to the plaintiif, and could not with reasonable diligence be ascer- 
tained by him. The service was held invalid, and the judgment void, 
for the reason that the court never acquired jurisdiction of the person of 
the défendant; and that in such a proceeding thereis no presumption in 
favor of the jurisdiction, but the record must show a compliance with 
the statute in every essential particular. And this rule bas been applied 
by the courts of the state to a judgment of a national court sitting in this 
etate. 

In Victor v. Dams, 11 Or. 447, 5 Pac. Rep. 750, a decree of this court 
was questioned collaterally, and held for naught, on the alleged ground 
that the proceeding to âcquire jurisdiction of an absent défendant was 
invalid, on the authority of Odell v. Campbell, 9 Or. 298. 

The suit in which the decree in question was given, may be considered 
as m personam and in rem. So far as it was sought to en force the lien of 
the mortgage on the property included therein, it was in the nature of a 
suit in rem,, (Pmnoyer v. Neff, supra, 733;) but so far as it was sought to 
obtain a nioney judgment against Grigsby it was in personam. As to the 
proceeding m rem, it was in the power of the state to provide a substi- 
tuted service of the summons, in case the défendant could not be found, 
by delivering it to some person of the family, at his usual place of abode 
or otherwise; but as to the judgment in personam, nothing short of Per- 
sonal service or a voluntary appearance could authorize that. . 
' In proceeding to enforce the lien of the mortgage by the sale of the 
property on a substituted service of the summons, the court was not pro- 
ceeding according to the course of the common law, and there is no pre- 
sumption in favor of its jurisdiction, or the regularity of the proceedings 
on which it dépends. Odell v. Campbell, 9 Or. 298. 

In conclusion, it does not appear from the record that Linn county 
was Grigsby's "usual place of abode" in the state at the date of the serv- 
ice of the summons on Mary Backus for him, and there is no presump- 
tion that it was, and therefore it does not appear that the service or notice 
required by the statute was had or given, or that the circuit court of Linn 
county ever acquired jurisdiction to order a sale of the property. 

It is not necessar}' to consider the other objections to the service, nor 
whether the plaintiff could in this action contradict the return of the 
eheriflf, so as to show that Grigsby, at the date of the service on Mary 
Backus, had no place of abode in Linn county, or even in the state. The 
question was argued and submitted upon the understanding that.if the 
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cburt foundrthe retnm'sufficient, thê plaintiff would then, if allowed, 
offer évidence to contràdict it, aa suggested. As I hâve said, my opinion 
is that the return cannot be oontradicted, except in a suit in equity, 
broaght for the purpose of eetting aside the judgment thereon. 
There must be a finding of fact and law for the plaintiff. 



YoTJNG V. De Puteon. Same v. Leighton et al. Same v. Lincolk 
Dkiving Paek Ass'n. 

(OlreuU Court, D. Nebraska, December 17, 1888.) 

I. Execution — Salb— Rights op Purchasek. 

In Nefaïaska, the title of a purebaser at exécution sale is not complète nntil 
confirmation of the sale by the court, and where the confirmation, after being 
entered, is at the same terni set aside, bef ore a transf er of the property by the 
purchaser, his vendees acquire no title. 
S. RiiNciPAL AND Agent— Po WEB of Attobnbt— Execution— Trial— Judg- 
ment ON FlNDIHGS. 

In enterin^ judgment upon spécial findings of a Jury, where it appears that 
an attornéy in fàct four years after his appointment had frandulently con- 
veyed his principal's land, worth $70,000, for $1,000, it will be assumed, un- 
der a finding that the power of attornéy was executed to enable the appointée 
"to make cbnVeyances to purchasers when sales were made by" persous 
named, who had contracted to plat and sell the land, "and to facilitate tbeir 
opérations under their contract, " that the f acts stated in the finding appeared 
upon the face of the power of attornéy, and, the sale not having been made 
by the persons namëd, no title passed to the fraudulent grantee which could 
be recognîzed even at law. 
8. Taxation— Tax TitlB— Dbed— Seal. 

In Ifebras^a, tax deeds not sealed by the county treasurer with his officiai 
seal are Toid, and no title is acqùired thereunder where the jury hâve found 
that the possession during the statutory period was not"open, notorious, ex- 
clusive, ànd adverse, " but "mixed. " 

At Law. Motion for judgment upon spécial findings of fact. 

R, S. Hall and J. R Wéhder, for plaintifTs. 

Laml}, RicketlB & Wilson and Harwood, Ames & Kelly, for défendants. 

Beewer, J. Complainaiit's chain of title ia brîef, direct, and clear, 
as foUows: ' A patent from the United States, December 16, 1862, to 
Jane Y. Invin; a deed, August 9, 1867, from her to William P. Young; 
a reconveyance, February 5j 1874, from Young to Irwin; a deed, June 

II , 1884, to complainant. As against this chain of title détendants pré- 
sent three daims: First, a judioial sale. On May 19, 1877, a judg- 
ment was rendered in the district court of Lancaster county against Jane 
Y. Irwin. Execution was issued, and sale made October 2, 1877, toE. 
Jj Ourson. October IGth an order of confirmation was entered, which, 
at the same term, and on November 3d> wias set aside. Ourson look this 
oMer setting aside the confirmation to the suprême court for review,but 
it was afib-med. ! Sessioîia v. 'Irwin, 8 Neb. 6. After the order of confir- 
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mation hsid been set aside, Ourson made a deed, and from that springs 
one of the titles upon which défendants rely. It is the settled law of 
Nebraska that the title of a purchaser at an exécution sale dépends not 
alone upon his bid or payment of the purchase money, but upon the 
confiiHiation of the sale; also that one purchasing at an exécution sale 
submits himself to the jurisdiction of the court as to matters affecting 
that sale, and that a court has power during the term to vacate or mod- 
ify its own orders, orto rescind decrees. PhiUipsv. Dawley, 1 Neb. 320; 
JSanfc v: Grem, 10 Neb. 134, 4 N. W. Rep. 942; VoOand v. Wilœx, 17 
Neb. 50, 22 N. W. Rep. 71; Gregary v. Tingley, 18 Neb. 322, 25 N. W. 
Rep. 88. It follows from thèse facts and décisions that the sale, though 
temporarilyconfirnied,was finallyset aside, and that no rights of a third 
partyaccrued during the time that the sale was apparently confirmed. 
Hence this ohain of title preserited by défendants must fail. 

A second chain of title is under a conveyance made by an attorney in 
fect. On the 31st day of Mareh, 1874, Jane Y. Irwin entered into a 
«ontract With Scott, Boyd & La Master, for the platting and sale of the 
land. They entered upon the land soon thereafter, and surveyed and 
platted it. On the 24th of August, 1875, Jane Y. Irwin executed a 
power of attorney to William T. Donavan, to enable him to nSake con- 
veyances to purchasers when sales were made by Scott, Boyd & La Mas- 
ter, and to facilitate their opérations under their contract of March, 1874. 
On the 25th day of October, 1879, a deed was executed by Donavan, as 
attorney in fact, for the lànd to one John P. Lantz, who on the same day 
conveyed it to Samuel W. Little. At the time of thèse conveyances the 
land was worth $70,000, and the conveyances were made for $1,000. 
Within a: month thereafter a revocation of the power of attorney given 
to Donavan was placed on record, and the conveyances by the attomeys 
in fact to Lantz, and by Lantz to Little, were made with the intention of 
defrauding Jane Y. Irvdn; and the revocation of the power of attorney 
was known to the subséquent purchasers, as well as ail the facts statéd 
therein, prior to their purchases. Obviously the plaintiff's land cannot 
be taken away by any such transactions as thèse. When one holding a 
power of attorney, which bas been lying dormant for over four years, 
cOnspirœ with a third party to make a conveyance in the name of his 
principal of land worth $70,000 for $1 ,000, and immediately a revocation 
of that power of attorney 13 placed upon the record, clearly the first 
.purchaser acquires no rights, and subséquent purchasers, taking with 
knowledge, are in no better condition. But it is earnestly insisted by 
défendants that thèse conveyances transferred the légal title, and that 
whatever rights plaintiff may bave can be established only in a court of 
equity, and that, upon the facts as found, judgment must go for de- 
fendants. They also insist that on a motion for judgment upon spécial 
findings inquiry is limited to the facts stated in the findings, and that 
the court may not examine the testimony for further facts; and upon this 
say that the power of attorney is notdisclosed in the findings, nor the 
révocation thereof; hence thé court has no information as to the terms, 
limitations, or language of rither of thèse instruments. It may bè that 
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the plaîntîff 's remedy is in a court of equity, and in vîew of the fact that 
the défendants hâve paid the taxes for so màny years it is obvious that 
full protection to the rights of ail the parties can be most successfully 
secured in a court of equity. It may be also that upon this motion I 
am limited narrowly to a considération of the facts stated in the findings. 
Assuming that to be true, it appears from the fourth finding that the 
power of attomey to Donavan was made "to enable him to make con voy- 
ances tô purchasers when sales were made by Scott, Boyd & La Master, 
and to facilitate their opérations under their contract of March 31, 1874." 
It is not cléar from this finding whether the jury mean to affirm that this 
purpose was expressed on the face of the power of attorney, or only that 
that was the purpose of the parties in executing the instrument. As the 
défendants are building up their title, and are insisting upon a strict 
adhérence to the facts stated in the findings, it seems to me that I am 
justified in assuming that this finding shows that such a purpose was 
expressed on the face of the power of attorney. It is not shown by any 
finding that Scott, Boyd & La Master ever made the sale, or had anytÈing 
to do with the sale to Lantz. Nor is it shown that the conveyance upon 
its face purportéd to be in consummatiori of a sale made by those gentle- 
men. Êor aught that appears, the power of attorney and the deed taken 
together may hâve disclosed both the purpose for which the power of 
attorney was executed — which of course operated as a limitation on the 
power — and a breach of trust in the conveyance. It is true that the 
meagerness of thèse findings leaves the matter in considérable doubt; but 
in view of the grievous wrong attempted to be consummated by thèse 
transactions, as shown by the findings of the jury, I am constrained to 
hold against the défendants on this chain of title also, even in this law 
action. 

The remaining chain of title is under certain tax deeds. There were 
two of thèse— one for the taxes of the year 1867, and dated on June 12, 
1871; and one for those of 1868, dated December 15, 1871. There was 
no assessment of the land in controversy in the year 1867, nor was the 
same placed upon the tax-list of that year. Neither deed was sealed by 
the county treasurer with his officiai seal, nor did the county treasurer 
hâve an ofiicial seal. Under the décisions of the suprême court- of Ne- 
braska such tax deeds are void. SvMon v. Stone, 4 Neb. 323; Reed v. 
Merriam, 15 Neb. 325, 18 N. W. Rep. 137; Hendrix v. Boggs, 15 Neb. 
472, 20 N. W. Rep. 28; Sullivan w. Merriam, 16 Neb. 160, 20 N. W. Rep. 
118; Seaman v. Thompson, 16 Neb. 548, 20 N. W. Rep. 857; Shelley v. 
Towle, 16 Neb, 195, 20 N. W. Rep. 251; Bddwin v. Merriam, 16 Neb. 
200, '20 N. W. Rep. 250. Nor were thèse deeds coupled with an exclu- 
sive and actual adverse possession for 10 years. The language of ail 
the separate findings upon a matter of possession affirms only a mixed 
possession. The jury having in the original verdict, prepared by coun- 
sel and handed to them for their considération, stricken out such adject- 
tives as "actual, undisputed, exclusive, open, notorious, and adverse," 
and inserted in lieu thereof the word "mixed," plainly, as I think, in- 
dicate thereby their finding that the possession was always a matter of 
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dispute. Under thèse circumstances, the deeds being void on their face, 
and not coupled with 10 years' open, notorious, exclusive, and adverse 
possession, this défense also must fail. Thèse being the only questions, 
judgment will be entered for plaintiflf. And the case of Rowbtm Young 
V. Harriet Leighton et al., and the case of Rowena Yovng v. The Lincoln 
Driving Park Association, are like this, and the same judgment must be 
entered. 



Fradley V. Hyland. 
(Oîreuii Gowt, S. D. New York. December 1, 1888.) 

1, Pbincsipai and AasKT — ^Liabilitt dp Principal — Skttlement between 
Principal and Agent. 

WHfere an agent, authorized by a principal to purchase supplies for the 
use of the principal, and instructed to purchase only for cash, purchases in 
his own name, upon crédit, of a seller who supposes the agent to be buying 
for himself onl^, and the principal pays or settles with the age«t for the sup 
plies in good faith, supposinç tbat the agent had purchased them for cash or 
upon his Personal crédit, he is notliable over again to the seller for theprice 
of the supplies. 

%, Same. 

The rule that a seller who deals with the agent of an undisclosed principal 
can, upon discovering the principal, resort to the latter for payment, unless 
by his conduct he has led the principal in the meanwhile to pay or settle with 
the agent, does not apply to a case in which the agent bought contrary to his 
instructions, and the seller gave crédit to the agent supposing him to be the 
only principal, and the principal has in the meantime paid the agent. 

{Byllabus by the Court.) 

In Admiralty. On appeal from district court. 

libd by one Fradley against Hyland for supplies fnrnished qne Gib- 
son, respondent's agent in charge of a canal-boat. Decree for libelant 
as to the first cause of action, and respondent appeals. 

Josiah A. Hyland, for appellant. 

Peter S. Carter, for appellee. 

Wali^ace, J. The libel sets forth two causes of action for supplies 
purchased . by one Gibson. The district court decreed in favor of the 
libelant upon the first cause of action, and dismissed the libel as to the 
other. The respondent in the court below is the appellant hère, but the 
libelant, although he has not appealed from the part of the decree by 
which the libel as to the second cause of action was dismissed, cites the 
case of Irvine v. The Hesper, 122 U. S. 256, 7 Sup. Ct. Kep. 1177, and in- 
sista that he is entitled to urge that this court should decree in his favor 
as to that cause of action. The facts which appear in évidence are thèse: 
During the period in which the supplies were purchased, one Gibson, 
who was the owner, and was managing certain canal-boats of his own, 
was employed by the appellant, to manage certain canal-boats for the lat- 
ter. Gibson was to obtain employment for the boats, and return the net 
v.37F.no.l — 4 
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eamings montHy to appellaht, àfter payîng for ail repaîrsiâhd supplies, 
and deducting his owti commissions. His instructions were net to ob- 
tain supplies upon crédit, but, if not in funds from the eamings, to 
call upon the âppellant. Monthly settlements of account took place be- 
tween Gibson and the âppellant, in which Gibson was allowed ail items 
for supplies paid or contracted ;for by him against the eamings of the 
boats, and a considérable fund was always left in his hands by the âp- 
pellant. Gibson ceased to act as appellant's agent September 1, 1886. 
The supplies were sold to him prior to that time. The libelant supposed 
that Gibson was the owner of ail the boats he was managing, and dealt 
with him as such, selling him supplies for ail indiscriminately, charging 
the price to him, and taking his notes from time to time, or those of one 
Isham, his clerk. The claim to recover the partof thèse supplies used 
on appellant's boats is the first cause of action set forth in the libel. One 
Kelly had alsb sold supplies to Gibson for the same boats, supposing 
that Gibson was the owner, and had received Gibson's notes, or notes of 
Gibson's clerk, for the amount. After thèse notes had matured, Gibson 
asked the libelant to pay them for him to Kelly, and the libelant did so, 
receiving new notes from Gibson for the amount. There was no assign- 
ment to libelant of Kelly's origiilal demand against Gibson. The claim 
for the supplies thus sold by Kelly to Gibson is the second cause of ac- 
tion set forth in the libel. After Gibson ceased to act as agent for ap- 

V pellant, the libelant discovered that some of the supplies had been pur- 
chased for the appellant's boats, and, being unable to coUect his demands 

^ of Gibson, made claim against thé appeilant therefor. Until then the 
âppellant did not know of the transactions between Gibson and the libel- 
ant, or between Gibson and Kelly. The moneys left by âppellant in 
Gibson's hands were at ail times more than the amount of the libelant's 
demands, and Gibson was indébtéd to the âppellant in more than that 
amount when he left the appellant's employ, and when this libel was 

j'filed. ■ ■ 

As to the first cause of action no question is made by the âppel- 
lant that it is not of admiralty cognizance, but he insists that he is 
not liable as a principal for the supplies sold to his agent by the libel- 
ant, under the circumstances of the case. The gênerai rule is familiar 
that, when gbods are bought by ah agent, who doesnot at the time dis- 
close that he is acting as agent, the seller, although he has relied solely 
upon the agent's crédit, toay, upon discovering the principal, résort to 
the latter for payment. But the rule which allows the seller to bave re- 
course against an undisclosed principal is subject to the qualification 
stated by Lord Mansfield in RaUton v, Hodgson, 4 Taunt. 576, and by 
Tenteeden, C. J., and Bayley, J., in Thomson v. Davmport, 9 Barn. & 
G. 78. As stated by Mr. Justice Bayley, it is "that the principal shall 
not be prejudiced by being made personally liable if the justice of the 
case is that he should not be personally liable. If the principal has paid 
the agent, or if the state of accounts between the agent hère and the prin- 
cipal would make it unjust that the seller should call on the principal, 
the fact of payment or such a state of accounts would be an answer to 
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the action brought by the seller, where he bas loobed to the responsibilifiy 
of the agent." The principal must respond to and may avail himself of a 
contract nlade "with another by an undisclosed agent. When he seeks 
to enforce a bargain or purchase made by his agent the rule of law is 
that, if the agent contracted as for himself, the principal can only claim 
subject to ail equities of the seller against.the agent. In the language of 
Paeke, B. : "He must take the contract subject to ail equities, in the same 
way as if the agent were the sole principal," {Beckham v. Drake, 9 Mees. 
& W. 98,) and accordingly subject to any right of set-off on the part of 
the seller, {Bmries v. Bank, 29 L. T, N. S. 689.) Thus the rights of the 
principal to enforce, and his liability upon, a contract of sale or purchase 
made by his agent, without disclosing the fact of the agency, are pre- 
cisely co-extensive, as regards the other contracting party, if the limita- 
tion of his liability is accurately stated in the earlier cases. The qualifica- 
tion of the principal's liability to respond to his agent's contract, as stated 
in the earlier authorities mentioned, was narrowed by the interprétation 
adopted in Hecdd v. Kenwortiiy, 10 Exch. 739, to the effect that the prin- 
cipal is not discharged from full responsibility unless he bas been led by 
the conduct of the seller to make payment to or setUe with the agent; 
and the doctrine of this case bas been reiterated in many subséquent 
cases, both in England and in this country , where the agent did not con- 
tract as for himself, but as a broker, or otherwise as representing an un- 
disclosed principal. One of the more récent English cases of this class 
is Davirni v. Donaldson, 9 Q. B. Div. 623. But, as is shown in Arm- 
strong V. Stok&s, L. R.7 Q. B. 599, the version of Heald v. Kmworthy., while a 
correct interprétation of the rule of the principal's liability, when applied 
tô cases in which the seller deals with the agent relying upon the exist- 
ence of an undisclosed principal, is not to be applied in those in which 
the seller has given crédit sôlely to the agent, supposing him to be the 
principal. ' This case décides that the principal is not liable when the 
seller has dealt with the agent supposing him to be the principal, if he 
bas in good faith paid the agent at a time when the seller still gave crédit 
to the agent, and knew of no one else. See, also, Irvine v. Watson, 5 Q. B. 
Div. 102. Uûder such circumstances it is immaterial that the principal 
has not been misled by the seller's conduct or lâches into paying or set- 
iling with his agent. It is enough to absolve him from liability that he 
has in good faith paid or settled with his agent. In that case the court 
was dealing with a contract made by an agent which was within the scope 
of the authority conferred on him, but wliich was nevertheless made by 
the agent as though he were acting for himself as principal. In the 
présent case Gibson had no authority at ail to make a purchase upon the 
crédit of the appellant. But as it appears that appellant, in the monthly 
settlements of aceount with Gibson, allowed him out of the earnings 
charges for supplies for which the latter had not actually paid, he must 
bedeemed to bave authorized Gibson to purchase supplies for him upon 
Gibson's own crédit. Under the circumstances, if Gibson had purchased 
stipplies, purporting to act as an agent of appellant in doing so, appel- 
lant, by consenting to their bèing used for bis benefit, and by aUowing 
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the price in his settlements with Gibson, would hâve been liable to tbose 
who sold to him upon the theory of ratification. But, as Gibson did not 
assume to act as agent in making the purchases, there is no basis for ap- 
plying the doctrine of ratification. 

Very différent considérations govern the case in which an agent who 
assumes to represent an undisclosed principal buysof a seller upon crédit, 
and one in which the agent assumes to be acting for himself, and the 
seller deals with him, and gives him exclusive crédit, supposing him to 
be the only principal. In the first, if the agent bas authority, express 
or implied, to buy upon crédit fqr the principal, or ostensible authority 
to do so, upon which the seller relies, then, by the familiar rules of law, 
the contract is the contract of the principal, and is none the less so be- 
cause the name of the principal does not happen to hâve been disclosed. 
The principal is bound by the acts of his agent within the scope of his 
real or apparent authority; and the seller understands that, eyen tbough 
he may hold the agent personally responsible, he may also resort to the 
undisclosed principal. But in the other, as the seller does not rely upon 
any ostensible authority of the one with whom he contracts to represent 
a third person, he can only resort to the third person as principal, and 
charge him as such, when the purchase is niade by one having lawful 
authority to bind the third person. It is immaterial, in such a case, 
whether the contract is made by an agent who is employed, in a contin- 
uous employment or in a single transaction, by a principal, or whether 
he is one who may be deemed a gênerai, instead of a spécial agent. 
" When the agency is not held out by the principal by any acts or déclara- 
tions or implications to be gênerai in regard to the particular act or bus- 
iness, it must from necessity be construed according to its real nature 
and extent; and the other party must act athis own péril, and is bound 
to inquire into thé nature and extent of the authority actually conferred. 
In such a case there is no ground to contend that the principal ought to 
be bound by the acts of the agent beyondwhathe bas apparenlly author- 
ized, because hehas not misled the confidence of the other party who 
bas dealt with the agent.". Story, Ag. § 133. It is therefore difficult to 
understand how, as an original proposition, it could be reasonably main- 
tained that there is any liability on ihe part of one who bas employed 
another to manage his interests in a business, or séries of transactions, 
in which, as an incident, purchases of goods are to be made, bas given 
him instructions not to purchase on crédit,, and bas supplied him with 
funds to purchase for cash, to a seller who bas sold to the person em- 
ployed upon crédit, and dealt with him as the only principal. Tafl v. 
Baker, 100 Mass. 68. Of course he would be liable, and the instruc- 
tions not to buy on crédit would go for nothing, if he did not supply the 
agent with funds to pay for the necessary goods, because in that case the 
agent would bave implied authority to buy them on crédit. So, also, 
in a case which maj' be supposed, where a principal knows, or ought to 
know, that the agent is buying on crédit in his own name, yet the prin- 
cipal takes ail the income of the business without making any provision 
for payment to those who bave trusted the agent, the principal would 
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be liable, because in such a case his conduct would be înconsîstent with 
good faith, and he ought not to be parmi tted to avail himself of the ben- 
efits without incurring full responsibility for the agent's acts. But it is 
probably too late to consider the questions thus suggested upon princi- 
ple; and it may be accepted as ]aw that the seller, under the cdrcum- 
stances of a case like the présent, upon discovery of the principal, can 
resort to and recover of him, if he has not honafide paid the agent in the 
mean time, or has not made such a change in the state of the account 
between the agent and himself that he would suffer loss if he should be 
compelled to pay the seller. Story, Ag. § 291, 1 Pars. Cont. 63; Fish 
V. Wood, 4. E. D. Smith, 327; Thomas v. AtMnscm, 38 Ind. 248; Clmland 
V. Walker, 11 Ala. 1058; McCuUough v. Thompson, 45 N. Y. Super. Ct. 
449; Laing v. Butler, 37 Hun, 144. In the case last cited the court 
used this language: 

" Where the purchase bas been made by the agent upon crédit authorized 
by the principal, but without disclosing his name, and payment is subsequently 
liïade by the principal tothe agent in good faith before theagency is disclosed 
to the seller, then the principal would not be liable." 

According to thèse authorities, if it should be conceded that the facts 
in the présent case warrant the inference that the appellant gave Gibson 
Buthority to buy either upon his own crédit or upon the crédit of the ap- 
pellant, the Ubelant cannot recover. It certainly is not material that the 
appellant did not pay Gibson, or make any settlement with him, on ao- 
count of the libelant's demanda specifically. It is enough that he did 
settle with Gibson for, and allowed him to retain in his hands sufficient 
moneys to pay, ail outstanding liabilities contracted by him for the ap- 
pellant's benefit, including the demands of the libelant. At the time of 
the last settlement the appellant had paid the libelant's demands and ail 
outstanding liabilities contracted by Gibson as between Gibson and him- 
self, and this was before the libelant knew anj' principal in the purchases 
other than Gibson himself. 

As respects the second cause of action, the case may be briefly disposed 
•of without considering the question whether the libelant can be heard to 
urge that the decree from which he has not appealed ought to be re- 
versed. The, transaction was merely a loan from libelant to Gibson. 
Whether the appellant is liable as upon a loan made by his agent or not, 
his obligation is in no sensé a maritime one, and cannot be enforced in a 
«ourt of admiralty. The libelant did not, by paying the notes to Kelly, 
and receiving Gibson's notes for the amount, succeed toany rights which 
Kelly may bave had to enforce a claim for the supplies. Thelibel is dis- 
missed, with the costs of this court and of the district court. 
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McGuiRE V. ChiCagOj m. à St. P. Ry. Co. 

{Oireuit Court, D. Minnesota. January 3, 1889.) 
RAniBOAS OoMPANiKS— Injdky to Pbksons on Track— CoNTRiBUTonT Negm- 

GHNCE— CmLDEEN. 

Plaintiff, a boy 10 years old, bright and intelligent f or his âge, crossed a 
railroad track as soon as a train had passed, and stepped onto another track, 
■where he was struck by a train coming from an opposite direction, at an un- 
lawful rate of speed, and without giving any warning. Held, that the court 
would noi rule tnat plaintiff was négligent as a matter of law, and that the 
question was properly submitted to the jury under instructions that onlysuch 
vigilance was required of plaintiff as could reasonably be expected of a cbild 
of his âge and capacity.> 

At Law. On deiendant's motion for new trial. . 

This suit was brought to recover damages for a personal injury tp 
plaintiff, John McGuire, a boy nearly 10 years old, resulting from the 
négligence oï the défendant; and the jury rendered a verdict for the 
plaintifif. Plaintiff was about to cross the defendant's railway tracks 
near the corner of Eleventh avenue and Fourth street in the city of Min- 
neapolis, in this district, and oii reaching the tracks on Eleventh avenue 
he stopped fora passenger train to go by, and as the train passed he 
stepped beforé the last car on and over that track onto aflother, upon 
which a freight train Was coming in an opposite direction, and was im- 
mediately confronted and struck by the angine. Subsequently, in his 
endeavors to escape, he was thrown from a pile of boards under the wheels 
of the passenger train. The évidence tended to show that the freight 
train was nioving àt a rate of speed prohibited by law, and that no warn- 
ing by ringing a bell or otherwise was given. The défense of contribu- 
tory négligence was interposed by défendant. The court decided that 
the plaintiff, as the évidence showed, was active, bright, and intelligent, 
and had the faculties requisite for the perception of danger. 

Flandrau, Squires (k Outcheon, for the motion. 
. Forrest & Van Cleve, œntra. 

Nelson, J. , (after stating (he facts mostanvwMy as ahove.) A correct dé- 
cision of this motion dépends upon whether or not ^he boy was négligent 
as a matter of law in going upon the tracks and attempting to cross as 
hè did. If an adult had beeu injured under the same circurastances, 
instead of a child about 10 years of âge, I should hâve little hésitation 
in granting the motion. I feel sati^fied, however, that this case was a 
proper one for the jury upon the question of contributory négligence, 
and I do not think that the court erred in refusing to instruct them that 
the act of the boy in attempting to cross the tracks was négligence as a 
matter of law. The caution required of the boy was according to his 

«In regard to contributory négligence, attributed to children. In actions for négli- 
gent injuries, see Twist v. Railroad Co., (Minn.) 39 N. W. Rep. 402, and note; Railroad 
Co. V. Young, (Ga.) 7 S. B. Rep. 912; Railway Co. v. Wbipple, (Kan.) 18 Pac. Rep. 730, 
and note. 



UNITED STATE? ». BAEBER. 55 

âge and capacîty, to be ddiertumed by the facts and cîrcumstances de- 
veloped on the trial. While I faeld that the boy was capable of exercis- 
ing sorae degree of care, still he was not subjected to the same rules of 
conduct as an adult. I instructed the jury that il was incumbent upon 
the boy to exercise vigilance for his safety, y et only such care was re- 
quired of him as could reasonably be expected of a child of his âge and 
capacity. I put it to the jury to détermine whether he did exercise 
such care, and the verdict did not sustain the défense of contributory 
négligence. It is a close case, and not free from doubt. If I am wrong, 
the remedy of the défendant isolear. Motion for new trial denied. 



United States v. Babbeb. 
(District Court, D. Nebras&a. November Term, 1888.) 

1. Post-Ofpicb— Offenses aoainst Postai, Laws— Act Cono. Sbpt. 26, 1888. 
Act Ccrag; 36th September, 1888, amending section 2 of the act of 18th June, 
1888, relating to nôn-mailable matter, changes ail former penalties provided 
for that offense. 

a. SàxoL 

. This last law bas no saving clause relative to offenses arising under the said 
second section, and offenses coinmitted prior to the 26th of September, 1888, 
csnnctt be punisbed undèr the présent 1 aw. The portion of said section which 
flxed the punishmentfor the offenses therein eaumerated bas been repealed 
by implication. 

(SffUabua by t?i$ Court) 

On the Cburt's Motion in Arrest of Judgment. 

W. L. Barber was tried and convicted under the act of congress of 
June 18, 1888, for depositing in the post-office non-mailable matter. 
George E. Pritchett, for the United States. 
Mr. Munn, for défendant. 

DoNDY, J. On thé ISth day of June, 1888, congress passed an act, 
entitled "An act rdating to postal crimes, and amendatory of the statutes 
therein mentioned," which seems to bave gone further than congress bas 
ever before ventured in that direction. New offenses hâve been created 
by that act, and new penalties bave been prescribed for old offenses. 
The latter part of section 2 of said act is ail that seems necessary to con- 
sider in this connection. That is as follows : 

"And ail matter otherwise mailable by law upon the envelope or outside 
cover or wrapper of which, or postal-card upon which, indécent, lewd, laaciv- 
ious, obscène, îibelous, scurrilous, or threatenlng delineations, epithets, terms, 
or language, or reflecting injuriously upon the character or conduct of an- 
.other, œay be written or printed, are hereby declared to be non-mailable mat- 
ter, and shall not be con veyed in the mails, nor delivered from any post-offlce, 
nor byany letter-çarrier; and anyperson who shall knowingly deposit or cause 
to bu deposited for mailing or deliyery anything deçlared by this section to be 
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non^niaîlable matter, and any person who shall knowingly take the same or 
cause the same to be taken from the mails, for the purpose of circuiating or 
disposing of , or of aiding in the circulation or disposition of , the same, shall 
be deemed guilty of a misdemeanor, and shall for each and every offense be 
flned not less than one hundred dollars nor more than flve thousand, or im- 
prisoned at hard labor not less than one year nor more than ten years, or both, 
at the discrétion of the court." 

This is the law as it existed between the 18th of June and 26th of Sep- 
tember, 1888. The offense with which this défendant stands charged 
was committed while this law was in full force. ïïe was indicted on the 
19th day of November, 1888. The indictment contains four counts, 
and charges the défendant with depositing in the mails at Omaha city, 
to beconveyed by post, many postal-cards, addressed to one A. 0. Stone, 
in the state of Pennsylvania, which cards, it is alleged, were so deposited 
in violation of law, because the writing on the same reflected injuriously 
upon the character of the said Stone. One of the cards, which is a fair 
sample of the whole, is as follows : 

"Sm: Your account is long time past due. It has been running since 
1875. God will not bless you until you do something to correct your nefari- 
ous wrongs. W. L. Babbee. 

"$1,020.00 & interest since 1875. Owe no man anything." 

This is the last of the séries of postal-cards described in the indictment^ 
and was written and deposited in the mail at Omaha city on the 19th 
of September last past. The défendant was tried and convicted on hia 
own confession^ shortly after the indictment was found by the grand jury. 
At that time we had not received the laws of the United States passed at 
the last session of congress, but the district attorney had before him the 
said act of 18th June, 1888, sentout in the shape of a circular by the 
post-master gênerai, and under that act the indictment was found. But 
on the 26th of September last another act of congress was passed, amend» 
ing the said act of 18th June, respecling the penalty incurred under the 
last-named act. That law, or the part thereof material to consider in the 
présent case, is as follows : 

"That ail matter otherwise mailable by law, upon the envelope, outside 
cover, or wrapper of which, or any postal-card upon which, any delineations, 
epithets, terms, or langiiage of an indécent, lewd, lascivious, obscène, libel- 
ous, scurrilous, defamatory, or threatening character, or ealculated by the 
terms or manner or style of display, and obviously intended to refiect injuri- 
ously upon the character or coiiduct of any, may be written or printed, or 
otherwise impressed or apparent, are hereby declared non-mailable matter, 
and shall not be conveyed in the mails, nor be delivered from any post-oflBce, 
nor by any letter-carrier, and shall be withdràwn from the mails under such 
régulations as the postmaster gênerai shàll prescribe. And any person wha 
shall knowingly deposit or cause to be deposited, for mailing or delivery, any- 
thing declared by this section to be non-mailable matter, and any person who^ 
shall knowingly take the same or cause the same to be taken from the mails 
for the purpose of circuiating or disposing of, or of aiding in the circulation 
or disposition of, the same, shall for each and every offense, upon conviction 
thereof, be flned not more than $5,000, or imprisoned at Lard labor not mora 
than flve years, or both, at the discrétion of the court." 
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The only material difiFerence in the two laws consista in thé character 
and exteiît of the punishment that follows a conviction. The présent law 
provides for a fine not to exceed $5,000, or imprisonment not to exceed 
five years, or both, at the discrétion of the court. In the law of 18th 
June the puuishtnent might hâve been made inuch more severe. It is 
quite easy to discover that congress intended the last act to talte the place 
of the act of 18th June, because the same were passed at the same session; 
and the différence in the two acts consista almost exclusively in the char- 
acter of the punishment provided for the same offense in both acts. It 
is said that repeals by implication are not to be favored. But hère the 
intention to repeal is too obvions to be uuheeded; and to hold otherwise, 
it seems to me, would be doing violence to language and principle as 
well. There is no saving clause in the repealing act, so far as it relates to 
the new class of offenses, for which the défendant is indicted. Without 
such a saving clause it will not be claimed that a person can be indicted, 
convicted, and lawfully punished, under a law that bas ceased to exist, 
though it would hâve been otherwise in this case had the défendant been 
convicted prior to the 26th of September, 1888. If we should now un- 
dertake to punish the defendaint on the charges coutained in the indict- 
ment, it would be under a law that ceased to exist ou the 26th of Sep- 
tember last, or under the law of the last date, which, in this case would 
be ex post facto in its opération. We cannot, where the liberty of the 
■citizen is involved, undertake to exercise any doubtful and uncertain 
authority; and where the law is new, and imperfectly understood as in 
this case, there is no inclination to go as far even as courts might in some 
cases feel perfectly justiôed in going. This question is raised on my own 
motion, but, as it involves the right to punish, I conclude the défendant 
must hâve the benefît arising from the repeal of the law under which he 
■was indicted, notwithstanding he bas not demanded it. The judgment 
will therefore be arrested, and the défendant discharged. 



PoLSDOKFER et (il. V. St. Louis Wooden-Ware Works.' 
(.Circuit Court, E. D. Missouri, E. B. May 83, 1888.) 

Patents for Intentions — IwPKiNaEMBNT — Wash-Boakds. 

A patent for a metallic rubbing-plate for wash-boards, having transverse 
rows of convex, spiral corrugations, alternately right and left handed, is not 
infringed by a plate having equfdistant spear-head shaped corrugations, of 
which the lower ridges are higher than the upper ridges, and the upper arma 
are deeper than the lower arms, the f orm only, and not the idea, of a métal 
surface broken into protubérances, being new. 

In Equity. 

•> Publication delayed by Inablllty to obtain oopy of opinion at time of delivery. 
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On final hearing of a bill by John H., FranHin, and Henry Pois- 
dorfer against the St. Louis Wooden-Ware Works, to restrain the infringe- 
ment of a patent. 

2%oma8 5. JïaM, for complainants. 

Dexter Tiffany and Léo Rasmur, for défendant. 
• ■ 

BBfeWBR, J. This case is submitted on final hearing, and the question is 
between patents for improvements in wash-boards. In view of the many 
devices whieh bave been manufactured and patented for wash-boards, it is 
obvious that neither party can be regarded as a pioneer in this field of in- 
vention. In the case of Dug v. Pump Go., 107 U. S. 639, 2 Sup. Ct. 
Rep. 487, the suprême court, commenting upon another patent, earlier 
than either of those in controversy, for improvementin wash-boards, uses 
this languagë:' 

"The case is oùe where, in view of thé state of the art, the invention must 
be restricted to the form shown and deôcribed by the patentée. In the field 
of wash-boards made of sheet metalj with the surface broken into protubér- 
ances formed of the body of the métal, so as to make a rasping surface, and 
to strengthen the métal by its form, and to provide channels for the water to 
run ofl, Todd was not a pioneer. He merely devised a new form to accom- 
plish thèse résulta. Railway Co. v. 8ayles,97 U.S. 554. The défendant 
adopts another form. Under such circumstances the Todd patent caunot be 
extendedsoas to embrace the defendant's form. The latter is not a mère 
colorable departiire from the form of Todd, but is a substantial departure. 
Those views are in accordance witli those heretofore announced by this court 
in Merrill v. Yeomans, 94 U. S. 568; Bridge Co. v. Iron Vo., 95 U. S. 274, 
and Bums v. Meyer, 100 U. S. 671." 

That whieh was true in référence to thèse earlier patents becomes more 
true with every additional change made by parties in the surface of wash- 
boards. Indeed, as the idea of parallel or irregular protubérances on 
the surface of a wash-board is old and familiar, it would seem that no 
mère change in the form of such protubérances could be considered as 
the product of the inventive skill. The number of changes in form 
whieh can be made is limitless, varying with the fancy or judgment of 
the maker, and to ascribe any such chango to the exercise of inventive 
skill, that skill whieh is necessary to sustain a patent, strikes me as al- 
most absurd. Bë that as it may, in giving to any patentée the fuU pro- 
tection to his patent, it must be limited most narrowly to the mère form, 
and any change in form, however trifling, does away with the idea of in- 
fringement. The claim of complainants' patent is as foUows: 

" What I claim as new, and désire to secure by letters patent, is the metal- 
iic rubbihg-platet B, having transverse rows of spiral corrugations, a, the di- 
rection of the spirals of the rows being alternately right and lef t handed, sub- 
Btantially as specifled." 

Thèse corrugations are specifled, as fully shown by référence to the 
drawings, and are described as being "arranged parallel to each other, 
in positions oblique to the length of the rows." "They are angulaï in 
cross-section, slightly S-shaped, and their crests or profiles are regularly 
convex," and areshown by the drawings to run from valley to vaJley of 
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the board. "Tbe corrugations in each row, taken together, présent the 
appearance of a screw, the threads of which are represented by the said 
corrugations. The spirals or twists of the rows of corrugations are alter- 
nately right and left handed; that is, if the top row is right-handed, the 
row next to it is left-handed, this alternation being continued to the bot- 
tom. The object of this is to prevent the article being rubbed from be- 
ing carried against the side rail of the frame and injuiing the knuckles 
of the operatori" While defendant's patent describes its invention as fol- 
lows: 

"(1) In a wash-board, the metallic riibbing-rlate, D, secured to the back- 
board, C, and provided with the equidistant trans verse rows of equidistant 
spear-head sliaped corrugations, o£ which the lower ridges, F, are higher than 
the upper ridges, e, and the spear-head shap d dépressions situated between 
said corrugations, and having their upper arms, E, considerably deeper than 
their lower arms,/, so that the former will act as soap-pockets, and tUe latter 
as escape-channela for the soap-water, wben the board is in use, substantially 
asspecified." 

Looking at the two boards as they were presented, there is obviously 
a différence in form. I was much interested in the argument of com- 
plainants' counsel, and the efforts he made by photographs and modela 
to show how closely ailike were the two forms, and how slight the différ- 
ences between them, as well as how easily one could be changed into the 
other. If I could look upon complainants as a pioneer in this field of 
invention, and entitled to the broad protection of pioneers, I might be 
inclined to sustain the allégation of infringement; but, considering the 
state of the art, and foUowing the rule which I think applies so irresist- 
ibly in this line of invention, I am satisfied that defendant's wash-board 
is of a form différent from that of complainants', and therefore must find 
against any infringement. Défendant is entitled to a decree dismissing 
the bill. 



Peovidencb Washington Ins. Co. v. Wageb. 

{Circuit Court, 2f. D. New York. December 20, 1888.) 

ADMrRALTT— Appeal^Bokd. 

Bev. 8t. U. 8. §' 631, allowing an appeal to the circuit court from ail final 
decrees of the district court in equity and admiralty, except prize cases, where 
the matter in dispute exceeds $50, and requiring the circuit court to receive, 
hear, and détermine such appeal, does not oblige the court to détermine an 
appeal unless security is given. Such security is réquired by section 1000, 
presoribing that every judge "signing a citation on any writ of error" shall 
take good and sufBcient surety that the "plaintiff in error or the appellant 
Bhall prosecute his writ or appeal to eflfect," as appears also by section 1001, 
dispensing with security on writ of error, appeal. or other process in law, 
admiralty, or equity, " brought up by the United States. 

In Admiralty. Appeal from district court. 
Hyland & Zairiskie, for appellant. 
E. D. McCarthy, for appellee. 
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Wallace, J. The question is presented in this casewhetherupon an 
appeal to the circuit court from a decree of the district court in admi- 
ralty it is n^cessary for the appellant to give security to prosecute his ap- 
peal to effect in order to perfect his appeal. It is insisted for the appel- 
lant that by section 631, Rev. St. U. S., his appeal is to be allowed by 
the circuit court, and the court is required to détermine it whether se- 
curity is given or not; and that security is no longer necessary except 
when a writ of error is brought to review judgments at law. . The sec- 
tions of the Revised Statutes which bearupon the question are 631,633, 
997, and .1000. Section 631 allows an appeal to the circuit court from 
ail final decrees of the district court in causes of equity and admiralty, 
except prize causes, where the matter in dispute exceeds the value of 
$50, and déclares that "such circuit court is required to receive, hear, and 
détermine such appeal." Section 633 allows final judgments of a dis- 
trict court iu civil actions, where the matter in dispute exceeds the value 
of $50, to be re-examined and reversed or afiirmed in a circuit court 
"upon a writ of error." Section 997 prescribes that there shall be an- 
nexed to and returned with "any writ of error" for the removal of a cause 
"a citation to the adverse party." Section 1000 prescribes that every 
judge "signing a citation on any writ of error" shall take good and sufS- 
cient surety that the "plaintifif in error or the appellant shall prosecute 
his writ or appeal to effect." Another section which throws some light 
upon the meaning of section 1000 is section 1001, which provides that 
whenever "a writ of error, appeal, or other process in law, admiralty, or 
equity " is brought up to a circuit court by the United States, or by di- 
rection of any department o ' the government, no security shall be re- 
quired, "either to prosecute said suit or to answer in damages or costs."^ 
Upon a first reading it would seem that the "citation" of section 1000 is 
the citation of section 997, and that section 1000 relates only to reviews 
of judgments at law upon writ of error, authorized by section 636. The 
remedy, and the only remedy, for the review by another court of judg- 
ments in cases at common law is a writ of error, while an appeal is the 
remedy, and the only one, for the review of decrees in equity and ad- 
miralty; and when the section requires security to be taken upon "sign- 
ing a citation on any writ of error," it uses languâge which appropriately 
refers only to taking security upon the review of judgments at law. But 
if this languâge is intended to apply only to reviews -by writ of error, no 
meaning can be attributed to the languâge that foUows, and which re- 
quires the security to be that the "appellant shall prosecute his writ or 
appeal to effect, "because there is no such party as an appellant to a writ 
of error, and no such proceeding upon it as an appeal. Some effect must 
be given to this languâge, and effect can be given to it if the words" sign- 
ing a citation on any writ of error" are used by the revisers as though 
they are équivalent to allowing an appeal. Such an interprétation is also 
suggested by the provisions of section 1001. That section is su^perfluous, 
and wholly nugatory, unless section 1000 requires security to be taken on 
appeals in admiralty and equity from ail parties appellant, including the 
United States. The meaning of the revisers as gathered from the ian- 
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guage of section lOOO and manifested by the terms of section 1001 is 
certainly equivocal, and sufficiently so to permit a resort to the original 
sources of the législation in aid of a correct interprétation. If the conten- 
tion of the appellaïit is correct, not only is no security required of an ap- 
pellant to prosecute his appeal lo effect in equity cases or in admiralty 
cases, but there is no longer any provision of law in such cases requiring 
the appellant to give security to obtain a mpersedeas; so that the Revised 
Statutes hâve made a radical change in the practice which has existed 
c^er since the judiciary act of 1789. Certainly there is no reason why 
security should be required of a party who seeks to review a judgment 
at law, and be dispensed with in favor of the party who seeks to review 
a decree in equity or admiralty; and it is hardly conceivable that it was 
the intention of the Revised Statutes to make such a serious innovation 
upon the pre-existing practice as would resuit if this has been done. 

Formerly appeals in admiralty as well as in equity," according to the 
view of the suprême court, were to be accompanied with a citation to the 
adverse party, and the appellant was required to give security to prose- 
cute his appeal to effect, and further security to obtain a supersedeas. In 
the case of The San Pedro, 2 Wheat. 132, the court pointed out the dis- 
tinction between the office of a writ of error and an appeal in the review 
of judgments and decrees, and held that causes of admiralty and mari- 
time jurisdiction, or in equity, could not be removed for review by writ 
of error, and that the appropriate mode of reviewing such causes was by 
appeal. The court were of the opinion that the provisions of the judi- 
ciary act of 1789 were defective in not recognizing this distinction, and 
that the defect was intended to be reinedied by the provisions of the act 
of Mareh 3, 1803, and held that, construing the two acts together, the 
effect of the législation was to leave the writ of error in force as the 
remedy to review judgments in cases at law, and to leave the remedy 
by appeal confined to admiralty and equity cases. The court also held 
that. the provisions of the judiciary act as to the citation and the se- 
curity to be given upon a review also reniained in force, and were ap- 
plicable to appeals in admiralty. From the time of this décision until 
the enactment of the Revised Statutes there was no change in the prac- 
tice by statute which aftects the meaning of section 1000; and according 
to the well-settled practice of the courts the giving of security was con- 
sidered essential to the perfecting of an appeal in equity and admiralty. 
In a case which arose after the enactment of the Revised Statutes it was 
assumed by the suprême court that an appeal was not perfected until 
the giving of security. The S. S. Osbome, 105 U. S. 450. That con- 
gress understood that ail suitors prosecuting appeals in the circuit court 
in equity and admiralty causes were obliged to give security for costs to 
perfect an appeal appears by the act of July 27, 1868. That act was 
supplementary to an act of February 21, 1863. The act of 1863 dis- 
pensed with security in cases brought up to the suprême court upon ap- 
peal in admiralty or equity causes by the United States, or by direction 
of any of the departments of the government; and the act of 1868 (sec- 
tion 2) extends the provisions of the act of 1863 to appeals in equity 
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4n!Î a^njîrjaîty brought up to the circuit cx)Urt. Unless ail suitors, in- 
;eIudÎEig the United States, were previously required to give security upon 
bringing: an appeal to the circuit court in equity or admiralty causes, 
this act Was superfluous. Inasmuch as the only statate which required 
this to be done was one which by its language required the judge "sign- 
ing a citation on writ of error" to take such security, the act of 1868 is 
a significant législative interprétation of the meaning of those words. 
The revisers doubtless used the. words in the sensé which had been at- 
tributed to them by judicial and législative construction, and, to make 
their meaning more unequivocal, coupled with them language not in the 
original statute, denoting that appellants and appeals were within the 
scope of the provision. Consequently it is a fair interprétation of sec- 
tion 1000 to conclude that whea it speaks of signing a citation upon a 
writ of error, and requires the judge signing it to take security that the 
"appellant shall prosecute his writ or appeal to effect,"it means that the 
judge who allows an appeal or a writ of error shall take such security. 
This interprétation gives effect to ail the language of the section, em- 
bodies in the section the pre-existing law, and dénotes why it was deemed 
necessary to relieve the United States by section 1001 from giving such 
security. The appellant will be permitted to file a bond or give security 
within 20 days mmc pro tune, Davidson v. Lanier, 4 Wall. 464j O'EeiUy 
V. Edringtm, 96 U. S. 726. 



La Scala et al. v. Bouqhton. 

(District Court, E. B. New York. November 23, 1888.) 

Shipping — Chaktee-Paktt— Corrsi&NMBNT DP Vessel— LiABiuTT OF Mastiss. 
A mémorandum indorsed on a charter-party, and signed by the master at a 
port in the course of the voyage, whereby he agrées to consign the vessel, on 
arrivai at the destination, to a certain firm, if acontract at alH is one between 
the mastèr and the charterers, and the firm, not beingj privy to it, can main- 
tain no action against the master for loss of commissions occasioned by fais 
refusai to make the consignment. 

In Admiralty. 

Libel by Diego La Scala, Filippo Modica, and Pietro Tassî, against 
D. Boughlon, master of the steamer Straithairly, he being impleaded 
with others, for damages for refusai to consign the vessel to. libelants. 

Charles Stewart Damon, for libelants. 

E. B. Convers, for respondent, 

Benediot, J. The charter-party in évidence. în this case, made at 
London between Pietro Tassi and the owners of the steamer Straithairly, 
contained no provision for the address of the steamer at New York. 
When the steamer arrived at Leghorn, from London, the foUowing in- 
dorsement was made upon the charter-party: "The steamer will be ad- 
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dressed to Messrs. La Sc^a & Modîca, in New York, whose orders I 
will follow in New York as to wharfage, discharge," etc. This was 
signed, "D. Bouqhton, Master." In one branch of this case against the 
charterers, based upon this mémorandum, it was held IThe Serapis, 36 
Fed. Rep, 707] that the mémorandum created np liability on the part 
of the ship-ownet to consign his vessel to Messrs. La Scala and Modica, 
bccause when the ownera, as the charter-party shows, had expressly de- 
clined to make a contract for the consignment of the vessel in New York, 
it was beyond the master's authority to do s6 at the port of Leghorn, 
when the steamer was there in the course of prosecuting the voyage. 
The branch of the case now under considération is against the master 
alone. Hère, the libelants La Scala and Modica seek to hold the master 
personally liable, by reason of the mémorandum referred to, for the dam- 
ages sustained by them by reason of his refusai to consign the vessel to 
them upon her arrivai in New York. The question now to be consid- 
ered, therefore, is whether the mémorandum referred to, signed by the 
master in Leghorn, gives La Scala and Modica a légal and équitable claim 
agaiiist the master personally for the loss of sutJh commissions as they 
might bave éamed in case the vessel had been consigned to them in 
New York. Upon this question my opinion is that the mémorandum 
in question does not give the libelante any légal or équitable claim against 
the master personally. The mémorandum indorsed upon the charter, 
if it be a contract at ail, was a contract between the ship-master and the 
charterers of the ship. The libelants were in no way parties thereto. 
Between the libelants and the master there was, therefore, no privity of 
contract; neither was there ariy obligation or duty on the part of the char- 
terers to consign their ship to the libelants in New York, which can be 
taken to be a substitute for that privity necessary to créa te a cause of 
action. The libelants are in law mère strangers. They cannot intervene 
or claim by action the benefit of a contract made between the charterers 
tmà the master under thecircumstances stâted. The libel as against thé 
master must also bedismissed. 



^4 federal bepobtbb. 

United States ». Geeenman. 

{District Court, D. Oonnectieut. Decomber 16, 1888.; 

PiLOTS— Violation op Navigation Rules— Statutes— Repbal. 

Rev. St. U. 8. § 4413, empowering the board of supervising inspectors to es- 
tablish such régulations to be observed by steam-vessels, to which chapter 1, 
tit. 52 relates, in passing each other in the waters of the United States, as it 
shall from time to time deem necessary, is not repealed by act Gong. MarchS, 
1885, adopting the revised international régulations tô prevent collision at 
sea, and a pilot violating a rule established by such board is liable to the pen- 
, alty therefor imposed by section 4413. 

On Demurrer. 

George 6. Sill, U. S. Dist. Atty., for the United States. 

Hadlai A. HuH, for défendant. 

Shipman, J. This is a demurrer to an information for a misdemeanor 
under section 4413 of the Revised Statutes. I am of opinion that sec- 
tion 4412 of the Revised Statutes is not repealed by the second section 
of the act of March 3, 1885, entitled "An act to adopt the revised inter- 
national régulations to prevent collisions at sea," but that the board of 
supervising inspectors still has power to establish such régulations to be 
observed by the steam-vessels, to which chapter 1, tit. 52, relates, and 
which are passing each other in the waters of the United States, as the 
board shall from time to time deem necessary for safety, such régulations 
to be in conformity with the existing laws of the United States. Article 
20 of the international régulations, and rule 22 of the rules contained in 
section 4233 of the Revised Statutes déclare the gênerai duty of vessels 
which overtake each other, and are substantially alike. By virtue of 
section 4412 the board of supervising inspectors established rule 8, which 
spécifies the particular duty of the pilot of a steamer overtaking and en- 
deavoring to pass another steamer. This rule is still in existence, and 
for a willful refusai, in coast waters of the United States, to observe it, the 
ofifender is liable to a penalty by virtue of section 4413 of the Revised 
Statutes. The demurrer is not sustained. 
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FiLLi V. Delaware, L. & W. R. C!o. 

{Circuit Uourt, 8. D. New. York. November 26, 1888.) 

Courts— Fedbkal JnEisDicnoN— Cobpobations— Citizbnship. 

ActU. S. March 3, 1887, providingthatan actionshallbebroughtinnootlier 
district than that of which défendant is an inhabitant, authorizes an action 
a^ainst a railroad corporation only in the state by whose laws it was cre- 
ated, though the greater part ot its railway and its principal office are in an- 
other State, where its annual élections are held, and most of its offlcers and 
stocliholders réside, and of which most of its directors are citizens. 

At Law. On motion to set aside service of summons. 

Plaintiff, Anthony Filli, an alien, brought suit against défendant, the 
Delaware, Lackawanna & Western Railroad Company, a Pennsylvania cor- 
poration, in the Southern district of New York. Défendant moved to 
set aside service of process on the ground that under the act of March 3, 
1887, the action could not be brought in a district other than that of 
which défendant was an inhabitant. Upon the motion, plaintiff read 
an atfidavit showing that the greater part of defendant's railroad is located 
in the state of New York; that its principal office is in the city of New 
York; that its annual élections of directors are held in the principal of- 
fice; its books and records kept, and its stock transferred there; that 
its principal officers bave their offices there; and that of its fourteen di- 
rectors, eleven are citizens and résidents of New York state, and only 
one is a citizen and résident of Pennsylvania. 

Rogers, Locke & Milburn, (Okarles MacVeagh, of counsel,) for défendant. 

The court cannot take j urisdiction, unless the f acts constituting such j urisdic- 
tion are afflrmatively shown. Bors v. Preston, 111 TJ. 8. 255, 4 Sup. Gt. Kep. 
407; Bobertsonv. C'ease,97U. S. 646; Bankv.Reed, SKeporter, 7. The court 
cannot take junsdiction, unless the record shows afflrmatively that the défend- 
ant corfforatlon is an Inhabitant of the Southern district of New York. Act 
March 3, 1887; Short v. Railroad Co., 34 Fed. Rep. 225; Tiffany v. Wiloe, 
Id. 230; Loomis v. Bas Go., 33 Fed. Rep. 353; Vinal v. Construction Co., 34 
Fed. Rep. 228; Swayne v. Insurance Co., 35 Fed. Rep. 1; Railroad Co. v. 
Railroad Co., 33 Fed. Rep. 385; Denton v. International Co., 36 Fed. Rep. 
S; Halstead v. Manning, 34 Fed. Rep. 565. Tlie record shows that the de- 
fendant is an inhabitant of the state of Pennsylvania. Railroad Co. v. Har- 
ris, 12 Wall. 65; Railway Co. v. Whitton, 13 Wall. 285; Ex parte Schollen- 
lerger, 96 U. S. 377; Railroad Co. v. Koontz, 104 U. S. 11; Muller v. Dows, 
94 U. S. 444; Steam-Ship Co. v. Tugman, 106 U. S. 120, 1 Sup. Ct. Rep. 58; 
Fales V. Railway Co. , 32 Fed. iRep. 673. The objection to jurisdiction is prop- 
erly taken by motion to set aside the service, and dismiss the complaint. 
Manvfaoturing Co. v. Pope Manufg Co., 34 Fed. Rep. 818; Denton v. In- 
ternational Co., 36 Fed. Kep. 1. 

William P. Toler, (^George 0. Holt, of counsel,) for complainant. 

A corporation can be an inhabitant of a state which did not cr'eate it. Bank 
V. Deveaux, 5 Cranch, 61; Bank v. Slooomb, 14 Pet. 60; Railroad Co. v. 
WJieeler, 1 Black, 286; Muller v. Dows, 94 U. S. 444; Steam-Ship Co. v. Tug- 
man, 106 U. S. 118, 1 Sup. Ct. Rep. 58 ; Insurance Co. v. French, 18 How. 404; 
Express Co. v. Kountze, 8 Wall. 342; Manufacturing Co. v. Pope Manufg 
Co,, 84 Fed. Rep. 818; Denton v. International Co., 36 Fed. Rep. 1; Gibls 
v.37F.no.2 — 5 
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V. Insurance Co., 63 N". Y. 114; 2 Mor. Priv. Corp. (2d Ed.) § 958, note. De- 
fendant is an inhabitant of the Southern district of New York. Millei^Magee 
Co. V. Carpenter, 34 Fed. Bep. 483; Hardenberg v, Ray, 83 Ted. Rep. 812; 
Hàlstead v. Manntng, 34 Fed. Bep, 665; Coolejf v. MeArthur, 35 Fed. Eep. 
372; &raoie v. Palmer, 8 Wheat. 699. The défendant has waived its right to 
daim exemption from suit in tbis district. Cases cited, and also Pennoyer 
V. Neg', 95 U. S. 722; St. Clair v. Cox, 106 U. S. 350, 1 Sup. Ct. Rep. 354. 

Lacombe, J., (^after stcUing thefads as ahove.) The fact of citizenship 
in any partiçular state is asserted of a corporation solely by a légal fic- 
tion. A suit by or against it is regarded as a suit by or against the stock- 
holders; and it is conclusively presumed (frequently contrary to the fact) 
that ail the stockholders are citizens of the state whioh by its laws created 
the corporation. RaUroad Co. v. Harris, 12 Wall. 65; RaUway Co. v. , 
Whitton, 13 Wall. 285; Muller v. Dows, 94 U. S. 444; Steam-Ship Co. v. 
Tugman, 106 U. S. 120, 1 Sup. Ct. Rep. 58; Bankv. Earle, 13 Pet. 519. 
Analogy would indicate that the place of its inhabitancy is to be ascer- 
tained in the same way as its citizenship, and such is the expressed opin- 
ion of the only suprême court décisions bearing on the point. Ex parte 
Schollmberger, 96 U. S. 377; RaUroad Co. v. Koontz, 104 U. S. 11. The 
circuit court cases cited by the plaintiff in support of his contention do 
no more than hold that, although a corporation be a citizen and inhabit- 
ant of one state, it may, for the purpose of serving process, be found 
elsewhere. Some of them apparently intimate that a corporation may 
be an inhabitant of a state other than that which created it, but the weight 
of authority is the other way; and in Fales v. RaUway Co., 32 Fed. Rep. 
673, it is expressly held that under the act of 1887 the same construc- 
tion must hold good as under préviens acts, viz., that corporations are to 
be deemed citizens and résidents of the state under whose laws they are 
created. If the plaintiff in the case at bar were a citizen of this state, 
and a résident of this district, he could no doubt effect service on the de- 
fendant hère, where its principal office is located, although it is a citizen 
of Pennsylvania, and so mueh of its railroad as is located in this state 
lies within the Northern district. Such, however, is not the case. To 
Bustain any action in this district, plaintiff must show that the defend- 
ant's légal habitation is hère. This he cannot do unless the rule for as- 
certaining the citizenship and résidence of corporations laid down by 
the suprême court in the cases cited is departed from. The motion is 
granted. 
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BoBDON Cent. SuQAB Rep. Co. w. Levekich. 

(CHreuit Court, E. D. Louisiana. November 15, 1888.1 

ISJONOTioir— AoAiNST Breach op Coktbact — Adéquate Rbmedt at Law. 

The breach of a contract by which défendant agreed to bave her whole crop 
of sugar for two years reflned at plaintiff's reflnery may be adequately com- 
pensated by damages at law, and equity will not enjoin a violation of the 
agreement. 

In Equity. On motion for injonction pendente lîte, 

Bill by the Burdon Central Sugar Reflning Company agaînst Anne F. 
Leverich to restrain the viplation of a contract by which défendant agreed 
to hâve ail the sugar produced on her plantation in the years 1887 and 
1888 refined by plaintifiFs. 

A. Goldthwaite, for complainant. 

Eome & Grant, for défendant. 

Pardee, J. If the equity jurîsdiction clearly appeared in this case 
there would still bo serious difficulty in granting the injunctioh pending 
the suit, and perhaps on final decree. From the nature of the case an 
injunction prohibiting the défendant from violating the contract by sell- 
ing or retining her crop elsewhere than in complainant's refinery is prac- 
tically a decree for the spécifie performance of the contract, — for the 
présent year at least, as the crop is now being gathered, and must be 
taken care of or totaUy lost. The efi'ect of the injunction pendente then 
is to décide the case on the bill and affidavits, and leave the défendants 
to be heard afterwards. And besides this, there is grave doubt in my 
mind as to whether the suit heretofore instituted by the défendant against 
the plaintifF for damages and for a rescission of the contract on account 
of alleged breaches is not an insuperable objection to a decree for spécifie 
performance pending such suit. It would présent a curions look if, 
while one party is asserting at law a suit for damages for the violation 
of a contract, the other party is enforcing the contract by an injunction 
in the nature of a decree for a spécifie performance. "If in any case the 
parties hâve go dealt with each other in relation to the subject-matter of 
a contract that the ôbject of one party is defeated, whilç the other party 
is at liberty to do as he pleases in relation to that very object; or if in 
fact the character and condition of the property to which the contract is 
attached hâve been so altered that the terms and restrictions of it are no 
longer applicable to the existing state of things, — in such cases courts of 
equity will not grant any relief, but will leave the parties to their rem 
edy at law." 2 Story, Eq. Jur. § 750. In a case in Virginia, where an 
action of covenant was brought on articles of agreement for the convey- 
ance of an interest in an estate, the défendant was not aHowed to bring 
a bill to enjoin the proceedings and for a spécifie performance. Long v. 
Colston, 1 Hen. & M. 110. If the présent bill asked also for an in- 
junction to stay the suit at law, the case would be exactly like the Vir- 
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ginîa case just cited. However thèse matters may be, — and I hâve re- 
ferred to them because argued, — it seems to me that there is no equity 
jurisdiction iu the présent case, because the complainant has a plain and 
adéquate remedy at law. There is no doubt that the damages resulting 
to complainant from a breach of or total disregard of the contract on the 
part of défendant can be fuUy compensated in money, and from the nat- 
ure of the contract and the couceded circumstances of the case, the 
amount of such damages can be accurately proved and determined. It 
is contended that because the contract is a continuing one, and covers 
the crops of 1887 and 1888, and therefore the damages for the breach 
cannot be ascertaiued before the crop of 1888 shall be made and refined, 
that therefore the remedy at law is incomplète, and that it is not suffi- 
cient that the remedy at law will after a time be complète and adéquate; 
it should be complète and adéquate now. The answer to this is that the 
compJainant ought not to be allowed to recover for damages before the 
damages are sufiFered, and that the remedy is adéquate as long as it is 
commensurate with the injury. In the case of I^othergill v. Eowland, 
L. R^ 17 Eq. 132, which was a case exactly in point, it was said by the 
master of the roUs: 

"To say you cannot ascertain the damage in a case of breach of contract for 
the sale of goods, say in monthly deliveries extending over three years, ia 
to limit the power of ascertaining damage in a way which would astonish gen- 
tlemen who practice on the other slde of Westminster Hall. There ia never 
considered to be any dlfflculty in ascertaining such a thing." 

The contract in question is a Louisiana contract, and the rule of dam- 
ages resulting from the inexécution of obligations as found in article 1934 
of the Revised Civil Code is broad etiough to prôtect the complainant. 
As to where there is an adéquate remedy at law, see Thompson v. Alkn 
Co., 115 U. S. 550-554, 6 Sup. Ct. Rep. 140, and Bumrd v. Houston, 
119 U. S. 347, 7 Sup. Ct. Rep. 249, and cases there cited. The motion 
for an injunction pendmite is refused. 



United States v. Missouri, K. & T. Ry. Co. et ci. 
(Oireutt Court, D. Kansas. October 31, 1888.) 

1. Public Lards— Land Grants— Ebsbkvations. 

On bill to set aside the patent to even-numbered sections of land granted to 
défendant rallway company, the objection that thèse sections were not the 
Bubject of grant because of the New York Indian réservation under the treaty 
of 1888 (7 8t. U. 8. 550) will not be considered; the suprême court, in a 
former suit agalnst the same company, (118 U. te. 683, 7 Sup. Ct. Rep. 66) hav- 
ing heldthat the odd-numbered sections of the same grant were not affected 
by that réservation. 

2, Samb — Construction of Gbant. 

Act Cong. March 3, 1863, granting land in aid of the L. L. & G. road, and act 
July 36, 1866, having been construed by the suprême court as in pari materia. 
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and enacted with the sole object of building one road, that construction wîU 
be followed by the circuit court, imd the later act treated as supplementary, 
rather than independent. 

8. Samb— Cakcellation of Patent — Mistakb oi" Land-Oppicees. 

The offlcers of the land department having in 1873 issued patents to défend- 
ant railway company for the sections in volved, on the theory that the require- 
ments of the grant as to location and construction of the road had been es- 
sentially complied with, and such action of those offlcers having been acqui- 
esced in ever since, and the lands in large part sold by the patentée, the court, 
on bill to set aside the patents, will not hold that thbse oflScers erred, unless 
a very clear case is presented. 

4. Same — Courts — Fedekal Jukisdiction. 

Persons claiming particular tracts of thèse lands by virtue of prior home- 
stead or préemption settlements, can under the state practice obtain, by ac- 
tion at law, full protection of their rights without the interférence of the 
United States. 

In Equity. Bill to set aside land patents. On deraurrer to bill. 
W. 0. Perry, John Martin, and Wm. Lawrence, for plaintiff. 
Hvichings & Keplinger and Williams & Dillon, for défendants. 

Brewee, J. This is a bill filed by the government to set aside the 
patent to certain even-numbered sections of land patented to the Mis- 
souri, Kansas & Texas Railway Company. The patentée and certain 
grantees from it of varions sections are made parties défendant. AU of 
them joined in a demurrer to the bill, and the questions are now pre- 
sented on such demurrer, Some years since the government filed a sim- 
ila.r bill to set aside patents to the same patentée for odd-numbered sec- 
tions. That case, on final hearing, was submitted to me, and decided 
in favor of the government. 25 Fed. Rep. 243. On an appeal to the su- 
prême court the judgment of the circuit court was reversed, and the case 
remanded, with instructions to dismiss the bill. 118 U. S. 682, 7 Sup; 
et. Rep. 66. The opinion filed in that case by the suprême court is 
earnestly criticised by the learned counsel for plaintiff, and several pages 
of their brief are devoted to this criticism. Although sych opinion 
was différent from my own, and resulted in the reversai of my judg' 
ment, it does not become me to criticise it in the least. On the other 
hand, it is my duty, as a judge of a subordinate court, to loyally accept 
it in ail its parts as a correct interprétation of the law. If it be true, as 
counsel say, that there be errors of fact and of law in it, that court, when 
its attention is called to the matter, will undoubtedly make the correc- 
tion; meantime it is my duty to foUow it, both in letter and spirit. I 
premise this, beeause, in my judgment, it avoids the necessity of dis- 
cussing some of the questions discussed with great élaboration by coun- 
sel. I may also add that in view of the magnitude of the interests in^ 
volved there is a certainty that this case will be taken to the suprême 
court for review, hence extended discussion on my part of the questions 
is unnecessary. 

It is insisted, in the first place, that thèse lands were not the subject 
of grant beeause of the New York Indian réservation, created by the treaty 
of 1888. 7 St. U. S. 550. With respect to that question, it is enough to 
say that if the even-numbered sections were not subject to grant, neither 
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were thô odd-numbered sections; ànd in the case in 118 U. S. 682, 7 
Sup. Ci. Rep. 66, the sixth proposition made by counsel, as appears 
from their brief, was the same as is now suggested, and, while thaï ques- 
tion was not in terms disoussed by that court, it closes its opinion with 
thèse words:" "There are other grounds urged for granting the relief 
sougbt by the bill, but they are not sufBcient to justify such a decree, 
nor are they important enough to require further discussion hère." In 
view of that expression of opinion from the suprême court, it is unnec- 
essary, if not improper, for me to enter into any discussion of the matter. 

The second proposition is that the act of March 3, 1863, making the 
grant in aid of the Leavenworth, Lawrence & Fort Gibson road, expressly 
reserved thèse sections to the United States; aud the act of July 26, 1866, 
does not repeal the former réservation, but recognizes and re-enacts the 
same réservation, and also that the act of 1866 is not applicable to thèse 
lands. It seems to be conceded by the suprême court, in the opinion 
referred to, that if thèse acts are to be treated as distinct grants to inde- 
pendent roads, an argument kindred to this wouid hâve great force; but 
thejudgment of that court was that the acts of 1863, 1864, and 1866 
were to be taken and construed as in pari Tnateria-, and with the sole ob- 
ject of building one road. Puttiiig that construction upon thèse various 
atatutes, and regarding them in the same light in which the suprême court 
seems to hâve regarded them, the later acts must be treated as rather 
supplementary than independent, and construing them in that way, the 
antagonism springing from their réservations disappears. If the later act 
merely extends or suppléments the earlier acts, then they cannot be con- 
strued as independent grants, nor as antagonistic. In that view, the ef- 
fect which bas been given to thèse reserving clauses in other cases ceases 
to hâve operating force hère, and this proposition must also be overruled. 

Again, it is insisted that the road was not built on the line of the defi- 
nite location, but deflects in some instances therefrom, and near the city 
of Humboldt to the distance of two miles and a half, and bas been since 
that time operated on the line as built. Hence, bj' reason of its first 
failure to construct, and its subséquent failure to operate and maintain 
on the line of definite location, it is insisted that the grant never became 
operative, and the ofiBcers of the land department exceeded their powers 
in issuing patents, and that there is a breach of a condition subséquent. 
It must be noticed that this question does not arise upon an application 
of the road for patents for thèse lands, for they were issued in 1873. The 
department ofHcers then accepted the road as constructed so nearly upoh 
tiie line as to comply with the conditions of the grant. Fourteen years 
thereafter, after the land thus patented bas been largely, if not entirely, 
Bold by the patentée, this bill is filed. It is obvions that the question 
présents itself under very différent aspects now from what it would then. 
The executive ofBcers of the government bave certain duties of supervis- 
ion in référence to the exécution of grants made by congress, and when 
they bave acted, and their action bas been unchallenged for a long séries 
of years, and rights of property hâve been built up on the faith of their ac- 
tion, a very clear case should be presented before the titles thus resting 



TJNITED STATES V. MISSOURI, K. & T. RY. CO. 71 

for years upon that action are disturbed. In the case from the suprême 
court, supra, it observes: 

"And lastly, while we are net disposed to hold the action of the offlcers of 
the land department of the government as absolutely conclusive upon Buch a 
subject as this, we see no reason why their deliberate action, with careful 
attention, and ail the means of ascertaining what waa right, should be set 
aside in this casé. " 

Again, in the Maxwdl Land Grard Case, 121 U. S. 381, 7 Sup. Ct. Rep. 
1015, the suprême court makes thèse commenta: 

" We take the gênerai doctrine to be that when in a court of equity it is pro- 
posed to set aside, to annul, or to correct a written instrument for fraud or 
mistalce in the exécution of the instrument itself , the testimony on which this 
is donc must be clear, unequi vocal, and convincing, and that it cannot be done 
upon a bare prépondérance of évidence which leaves the issue in doubt. If 
the proposition, as thus laid down in the cases cited, is sound in regard to the 
ordinary contracts of private individuals, how m uch more should it be observed 
where the attempt is to annul the grants, the patents, and other solemn évi- 
dences of title emanating from the government of the United Statfcs undér its 
officiai seal. In this class of cases the respect due to a patent, the presump- 
tions that ail the preceding steps required by the law had been observed be- 
fore its issue, the immense importance and necessity of the stability of titles 
dépendent upon thèse officiai instruments, deraand that the effort to set them 
aside, to annul them, or to correct mistakes in them, should only be successfui 
when the allégations on which this is attempted are clearly stated, and f uUy 
Bustained by proof." 

Thèse observations of the suprême court admonish me that a patent 
once issued from the genei-al government is not lightly to be disturbed, 
and that the perfect title supposed to be conveyed thereby must always 
be upheld, unless it be manifest that there bas been in its issue a clear 
departure from the authority granted. If this be true in respect to a 
récent patent, much more is it true in référence to a patent so old as this. 
Parties place faith, and should place faith, in the action of the govern- 
ment, and rely upon the title which its patent conveys; and when, as 
appears in this case, many parties hâve purchased in perfect reliance 
upon the title of the patent, and many years hâve passed with it unchal- 
lenged, common fairness requires that the title thus apparently conveyed 
should be sustained, unless it be very clear that there was a want of au- 
thority to issue it. Now, generally, I may observe in this case that the 
construction of the varions acts is not clear. The elaborate briefs pre- 
pared by counsel on eaeh side indicate that the matter of construction is 
a doubtful one. When the ofiScers charged with the primary exécution 
of the duty of construction hâve discharged that duty, and placed a cer- 
tain construction upon those acts, and issued patents in accordance there- 
with, and that construction bas been accepted unchallenged for a long 
séries of years, then the court may well hesitate before it says that that 
construction was improper, and the patent issued without authority. 
Thèse gênerai considérations are also an excuse for not entering upon a 
more careful and elaborate discussion of the various questions presented 
by counsel. 
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One single matter, however, requires notice, and that îs the claim lliat 
the patentée received more lands than it was entitled to under this grant; 
that the lands in controvei'sy vyere the last selected and patented, and 
therefore the ones whose title may properly be challenged. In respect 
to this it may be observed that, even if more lands were patented than 
the Company was entitled to, a grave question arises, and is discussed by 
counsel, whether the title should fail to those last selected or to those 
most remote from the granted limits. I do not, however, deem it neces- 
sary to enter into a discussion of this question, and for this reason: It is 
a well-known fact that this road for many miles runs through the Osage 
Indian lands, and that by the décision of the suprême court of the United 
States none of thèse lands passed under this or any other grant to railroad 
çonipanies. Now, the act of 1866, in making the grant, provides: 

"But in case it shall appear tliat the United States hâve, when the line of 
said road is definitely located, sold any section, or any part thereot, granted 
as aforesaid, or that the right of pre-enaption or homestead settleraent has at- 
tached to the same, or that the same has been reserved by the United States 
for any purpose whatever, then it shall be tlie duty of the secretary of the in- 
terior to cause to be selected for the purposes aforesaid, from the public lands 
of the United States nearest to the sections above specifled, so mue!) land as 
shall be equal to the amount of such lands as the United States iiave oo\à, re- 
served, or other wise appropriated, " etc. 14 U. S. St. at Large, 289. 

Now, if the right of sélection extended to the quantity of lands suffi- 
cient to make up the losses caused by the existence of the Osage Indian 
réservation, then I do not understand that the company has received its 
full grant of lands; and that such is a true construction of this grant 
geems to be settled by the décision of the suprême court in the case of 
Railroad Co. v. Bamey, 113 U. S. 618, 5 Sup. Ct. Rep. 606. So far as 
any claim made ing-eference to ijartioular tracts upon which a homestead 
or pre-emption settlement was made before any rights of the railroad 
company attached is concerned, it is enough to say that equity does not 
interfère when there is a full and adéquate remedy at law, and that thèse 
parties can, under the settled practice of Kansas, obtain full protection 
of their individual rights without the interférence of the United States as 
plaintiff. Furthermore, it may be observed that under the ruling in 
U. S. V. Tin Co., 125 U. S. 273^ 8 Sup. Ct. Rep. 850, it is questionable 
whether thè government can maintain a bill to set aside a patent in order 
simply to protect the rights of an individual claimant. I deem it un- 
necessary to add more, for reasons heretofore stated. I hâve not entered 
into as full a discussion as the importance of the questions would ordi- 
narily demand, but for the reasons indicated I think that the demurrer to 
the bill should be sustaiued, and the biU dismissed; aad it is so ordered. 
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McAdams ef al. v. Boyer et éd. 
{OvrcuU Oourt, 8. D. New Tork. October 16, 1888.) 

COEPOBATIONS— MbmBBBS AND StOCKHOLDEBS— EVIDENCE — SUFFICIENCT— FlCTI- 
TI0T3B COBPORATION. 

On a libel for the amount due under a charter-party from an alleged corpo- 
ration, it appeared that the respondents served, wlio were engagea in the 
lighterage business, had taken a leaso in their own names, from the proprietor 
01 a disinfecting apparatus. of an oiBce for the représentative of the alleged 
corporation, and charged the money expended therefor, and also expenséa 
for stationery to be used in connection with the office, partly to the corpora- 
tion and partly to its représentative. One of the libelants testifled that re- 
spondents admitted that they were connected with the corporation, but thia 
respondents denied, and testifled that they toolï the lease relying on the 
agents' représentations that they would increase their lighterage'businesB by 
procuring transportation of the disinfecting apparatus. Thld, that the flnd- 
mg of the district court that they were not members of the corporation would 
not be disturbed. 

In Admiralty. On appeal from district court. 

Libel by John McAdams and others, of the firm of John McAdams & 
Sons, against Frank W. Boyer, Charles H. Boyer, and others to recovér 
the amount due under a charter-party, whereby the steam-boat Florence 
was chartered by libelants to the Eastern Dispatch Transportation Com- 
pany, in the name of John H. Martin. Libelants claimed that respond- 
ents were identified in interest with the corporation, and introduced évi- 
dence of entries in the books of respondents Boyer, charging money 
partly to Martin, and partly to the corporation which he represenled. 
They showed also that respondents Boyer leased an ofBce for Martin in 
their own names, and furnished him stationery. Respondents were en- 
gaged in the lighterage business, and explained thèse transactions by 
showing that Martin made représentations to them that by rènting an 
office for him from one PoUock, who was the proprietor of a disinfecting 
apparatus, they would be abieto supply him with lighters for thei trans- 
portation of its appliances, and that by reason of thèse représentations 
they took the lease for the office and furnished the stationery. ■ One of 
the libelants testifled that respondents Boyer admitted to them that they 
were interested in the corporation, and this was denied by respondents. 
In the district court Judge Beown delivered the opinion, as foUows: 

"Only the défendants Boyer were served with process, and the défense is 
that they were not members of the company. 

"ïhe évidence shows that the incorporation was intended to be formed un- 
der the laws of New Jersey under the name of The Eastern Dispatch Trans- 
portation Company. 

"Not long before the exécution of this cliarter a certiflcate thereof stating 
the incorporation was filed in the county clerk's office, but no such certiflcate 
was flled in the office of the departraent of state, as was required by law, to 
complète the incorporation of the company. The défendants Boyer are not 
named in the certilicate flled in the county clerk's office. The other défendants 
were named, including Martin. 

"If the Boyers were interested in the company, taking part as intended pro- 
prietors in its business, and intended to be interested in anyprofltstbatmight 
accrue from it, they wuuld doubtless be held liable in this action. 
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"The évidence on the libelants' part consista malnly of some cîrcumstances 
showing dealinga between Martin and the Boyers, which, it is clairaed, are 
sufBcient to show a proprietary interest in the latter. Thèse circumstances, 
however, are comparatively trifling. 

"The entire mahageïnent of the business of the company was in the hands 
of Martin, who, through fair promises, and hoWing out to the Boyers expecta- 
tlons of very important increase in their lighterage business, in negotiations 
wholly indépendant of the dispatch company, induced them to become security 
for bis oflSce, which, through the landlord's urgency, wasdone by their taking 
a leaseof office room in their own names for bis benefit. This, with other 
circumstances in the loan of some moneys, was doubtless calculated to croate 
a strong suspicion at least of their interest with hira in the transportation 
business, which, upon fuU considération of the facts, I am satisfied did not 
exist. AU the circumstances relied on by the libelants do not lead beyond 
suspicion or surmise. 

"The partieular features of the case give no support to the theory that the 
Boyers had any pecuniary interest in the transportation company, or that it 
was designed to be carried on for their beneflt. Martin turned out to be a vis- 
ionary and unstable character, upon whom no dependence whatever could be 
placed, and he disappeared before suit. 

"The libelants made no inquiry regarding Martin before the exécution of 
tbe charter-party, nor till after default in payment. 

" There is no élément of misrepresentation or estoppel to the caae. The év- 
idence ia, in my judgment, insuiBcient to hold the Boyers ia this action, and 
tbe libel must therefore be dismissed, but without costs." 

Whereupon libelants appeal. 
Oeorge B. Adams, for appellahts. 
Chm. È. Orawàl, for appellees. 

Lacoiibe, J. If the entries in the bocks of the firmofBoyer Bros, were 
before the court without explanatiôn, they would seem to show that the 
"Eastern Dispàtch Transportation Company" — concededly a myth — was 
in fact the firmi itself. The respoodents, however, hâve given a plausible 
explanatiôn of thèse entries. Such explanatiôn is not inconsistent with 
the theory of the défense, and wiîl harmonize with the respondents' Per- 
sonal testimony. Between the Boyers and the libelant, who was called 
as a witness, there is a direct conflict of testimony. The entries in the 
bobks will not suflBce as a crucial test of the relative veracity of thèse op- 
posing witnesses, for the reason above stated. Upon the case as it stands, 
tbereibre, I am inclined to foUow the district judge, who saw both wit- 
nesses, ând beliéved the testimony of the respondents, rather than that 
pf the libelant. The additional testimony taken in this court has not 
materially changed the case. The decree of the district court is affirmed, 
with costs. 
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NiNTH Nat. Bank b. Knox County. 
{OireuU Court, E. B. Missouri, JT, D. September 11, 1888.) 

1. EAIIiROAD CoMPANIES— MUNICIPAI. AlD— RECITAL IN BONB— EsTOPPEL. 

A récital in a county bond, as followa: "Tbis bond being îssued under and 
pursuant toorders of the county court * * * for subscfiption to the stock 
of the Mo. & Miss. R. R. Co.. as autliorized by an act * * * entitled 'An 
aot to incorporate the Mo. & Miss. R. R. Company, approved Feb. 20, 1865,' " 
does not estop the bondholder from showing that the bond waa in fact issued 
under a gênerai law, especially as the records of the county court showed 
that bef ore the bonds were issued a vote was taken according to the gênerai 
law; that the bond register and published statement of the county debt de- 
clared that the bonds had been issued under the gênerai law; and that taxes 
to pay interest had been levied in violation of the spécial law, and according 
to the gênerai law for a period of seven years. 
8. Samb. 

Such récital was not made as the basis of a contract about to be entered 
into, but was merely a gênerai récital, not intended as a deflnite statement of 
matters of fact, on the faith of which the parties had contracted. 

8. Samb— Power of Court— Sevbbal Laws— Instructions. 

In an action on the bond, the jury were requested first to find whether the 
county court intended to act under the spécial law or the gênerai law. An 
élection had been held according to the gênerai law, but. as the évidence 
showed that there had been some discussion bef ore the county judge as to the 
legality of that élection, and doubts excited as to the validity of a subscrip- 
tion under it, the jury were instructed to find that the bonds were issued un- 
der the gênerai law, if the coart in fact relied on botb laws to support the 
Bubscription; that it was compétent forthe court to rely and act on both laws; 
and that It might involie the aid of any law, supposed to confer power on the 
court to make the subscriptioa. Beld, that the instruction was not mislead- 
ing. 

4. Samb— Elections — Validity of Order. 

An order submitting to thç voters of a county a proposition to gubscribe 
stock in aid oi arailroad under the gênerai railroad law of Missouri, need not 
Bpecify the name of the corporation, where the proposition describes the pro- 
posée route of the road with the requisite certamtj. 

At Law. On motion for new trial. 

Action by the Ninth National Bank of New York on certain bonds and 
coupons issued by Knox county, Mo. The récital referred to in the 
opinion was as folio ws: 

"Tliis bond being issued under and pursuant to orders of the county court 
* * * for Bubscription to the stock of the Mo. & Miss. R. R. Co., as au- 
thorized by an act * * * entitled ' An act to incorporate tlie Mo. & Miss. 
E. B. Company, approved Feb. 20, 1865.'" 

The rate of taxation to pay the bonds, if issued under the spécial act, 
was one-twentieth of 1 per cent, annually, not sufficient to pay the an- 
nual interest; but, if issued under the gênerai law, pursuant to a popu- 
lar vote, the rate of taxation to pay the bonds was unlimited. On the 
trial the jury were instructed by Thayer, J., as folio ws: 

"The controversy, so far as you are concerned, arises ovei* the question 
whether the bonds in suit were issued in pursuance o£ a power conferred on 
the county by the tliirteenth section of charter of the Missouri & Mississippi 
E. E. Co., or by Virtue of the seventeenth section of the gênerai railroad lâw 
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of the state, which was in force on May 13, 1867, the day the county court or- 
dered the issuance of the bonds. I will read you the two sections last re- 
ferred to. Section 13 of the railroad charter is as folio ws: ■ Jt shall be law- 
ful for the corporate authorities of any city or town, the county court of any 
county desiring so to do, to subscribe to the capital stock of said company, 
and raay issue bonds therefor, and levy a tax to pay the same, not to exceed 
1-20 of 1 per cent, upon the assessed value of the taxable property for each 
year.' Section 17 of the gênerai railroad law is in the following language: 
'It shall be lawful for the county court of any county, the city eouncil of any 
city, or the trustées of any incorporated town to take stock for such county, 
city, or town in, or loan the crédit thereof to, any railroad company duly or- 
ganized under this or any other law of the state, provided that two-thirds of 
the qualifled voters of such county, city, or town, at a regular or spécial élec- 
tion to be held therein, shall assent to such subscription.' You will observe, 
gentlemen, that hère are two différent stafcutes, under either one of which, or 
under both, the county court of Knox county might lawfuUyissue bonds in aid 
of the building of a railroad through the county. Acting under one statute, the 
county court could issue bonds of its own motion, without a popular vote; 
ticting under the other, a vote of the people was necessary to validate the is- 
sue. 

"Now, the main question which you must détermine in this caseis whether 
the. œunty court of Knox county issued the bonds in suit pnrsuant to the po wer 
cûnferred oh it by section 13 of the railroad charter, and without any refereocB 
to a popular vote, or whether the court issued tlie bunds in obédience to a 
popular vote, and because more than two-thirds of tliose voting on the propo- 
sition favored an issuance of bonds. If the évidence in this case satisfles 
you that in issuing the bonds now sued on the county court of Knox county 
ihtended to and did act solely in pursuance of the power conferred on it by 
the thirteenth section of the railroad charter, which 1 hâve read to you, and 
without référence to any authority conferred by a vote of the people, thenyou 
will ans wer the flrst question submitted to you in the aflBrmative, and you will 
answer the second question in the négative, and you may, in that event, an- 
swer tbe third andfourth interrogatories according as you flnd the fact to be. 
The questions submitted to you are as follows: ' First. Were the bonds sued 
upon in this case issued by the county court of Knox county solely in pursu- 
ance of power conferred by the thirteenth section of the Missouri & Mississippi 
Baiiroad charter? Second. In issuing the bonds sued upon, did the county 
court of Knox county intend to issue the same pursuant to power conferred 
hyseetion 17 of the gênerai railroad law in force on May 13, 1867, and in àe- 
cordance with a vote of the people of Knox county, authorizing such issue? 
Third. "Was an élection held in Knox county, Mo., préviens to the issue of 
the bonds in suit, to authorize a subscription pf one hundred thousand dol- 
lars to the stock of a railroad corporation running on the line of the Missouri 
&' Mississippi Railroad, as projected? Fourth. l5id two-thirds of thepersons 
voting at such élection vote in fa vor of such subscription, and the issuance of 
bonds to pay for the saaie? ' On the other hand, if you Ond that the proposi- 
tion embraced in the two orderspfthe county court of Knox county ofdateFeb- 
ruary 6, 1867, and March 4, 1867, was submitted to the voters of the county 
at- ah élection held for that purpose; that more than two-thiids of ail those 
voting at such élection voted in f avor of the proposition ; and if you flnd that 
the county court subscribed to stock in the Missouri & Mississippi Railroad 
Company, and issued the bonds in suit in pursuance of power conferred by 
such vote; and that the projected route of said railroad was on either line or 
route mentîoned in said orders, — then you will answer question No. 1 in the 
négative, and'questions Nos. 2. 3, and 4 in the affirmative. In this connec- 
tibn I Willfurther add, gentlemen, that if you flnU from the évidence that in 
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issuing the bonds in suit the county court acted both in pursuançe of power 
conferred by the railroad charter in question, and also in rellance upon a pop- 
ular vote previously taken, whereat more than two-thirds of those voting fa- 
vored a subscription, and the issuance of bonds to pay for the same, then in 
that event you will answer the flrst question in the négative, and the second, 
third, and fourth questions in the afiarmative. It was compétent for the county 
court to rely and act on both the power conferred by the railroad charter, and 
upon power derived from the jreneral railroad law, and a popular vote taken 
in pursuançe of the same. Such action on the part of the county judges would 
not be inconsistent. They might well invoke the aid of any and ail laws that 
were supposed to confer power on the county court to make the subscription 
in question, or that might confer such power; and if they diii so act with réf- 
érence to and relying upon both said laws, then, although the Judges may hâve 
had doubts of the validity of the élection, the issue of bonds was not made 
Bolely under the railroad charter, and you should answer the flrst question in 
the négative, and the second, third, and fourth questions in the affirmative, 
provided it also appears that an élection was held as before stated, and that 
more than two-thirds of those voting thereat favored the subscription. 

"In the course of the trial something has been said respecting the form and 
validity of the two orders of the county court of Knox county of date Febru- 
^ry 6 and March 4, 1867, whicli hâve been read in évidence, and which pro- 
vided for the submission of a certain proposition totlie voters of Knox county. 
With référence to the orders in question I wlU say that they are good andsuf- 
flcientin law, although no particular railroad corporation is mentioned in such 
orders. If a proposition such as is contai ned in those orders was submitted 
to a vote of the people at an élection c'alled for that purpose, and more than- 
two-thirds of ail the persons voting at the élection voted in favor of the prop- 
osition, then such vote was sufflcient in law to authorize the county court to 
subscribe for stock in the Missouri & Mississippi Railroad, and to issue tlie 
bonds of the county in pay ment therefor, provided the ioute of the Missouri 
& Mississippi Railroad passed through Knox county on either line indicated 
in said order; that is to say, gentlemen, it was compétent for the people of 
the county to give the county court a gênerai power to subscribe to the stock 
of any railroad that might construet a railroad through the county on either 
one of several prescribed routes. It was not necessary that the narae of the 
corporation in which it was proposed to subsçribe stock should be specified in 
the proposition submitted to the voters, and the fact that it was not specified 
does not impair the validity of thé orders, ànd it does not impair the validity 
of any action which the county court may hâve taken on the faith of an élec- 
tion held under the same. " 

. ïhe jury answered the first question in the ne^tive, and the second, third, 
and fourth questions in the affirmative, and returned a geaeral verdict for the 
plaintiff . 

Motion for a new trial flled. 

John B. Henderson, ioT plaintiS. 
James Carr, for défendant. 

Thayee, J. The motion for a new trial îs based on three grounds: 
(1) That the jury was misdirected; (2) that illégal testimony was ad- 
mitted; (3) that the verdict was against the weight of testimony. The 
laat proposition requires no extended notice. If the testimony on which 
the verdict rests was admissible, the court is satisfied with the findings 
of the jury. Whether illégal testimony was admitted dépends, in my 
judgment, upon the effect that ought to be gjven to the récital contained 
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in the bonds on which the suit is founded. If the récital is in effect a 
déclaration that the bonds were issued under power derived solely from 
the thirteenth section of the charter 6f the Missouri & Mississippi Railroad 
Company, and the récital is conclusive against the plaintiff, then unques- 
tionably very much of the testimony, both for the plaintiff and défend- 
ant, was incompétent ; but if the récital does not amount to an estoppel 
against the plaintiff, then ail of the évidence to which an exception was 
taken, in my opinion, was compétent. The inquiry under the pleadings 
being as to which of two laws the county court had acted under in issuing 
bonds, if the récital is not conclusive on that issue, it was, in my opinion, 
proper to admit in évidence the entry appearing on the bond register of 
the county, and also the officiai statements of the county debt published 
by ftuthority of law. Vide section 30, art. 4, Wag. St. 1872, pp. 414, 415. 
It was also proper to permit the plaintiff to show under which of the two 
laws authorizing an issue of bonds the county court had proceeded in the 
matter of leyying taxes to meet the interest on the bonded debt in ques- 
tion from the year 1868 to 1875. AU of this testimony had a direct 
bearing on the issue, and, moreover, it was évidence against the county, 
made by its own officers in the discharge of duties imposed on them by 
law. 

Recurring, then, to the question above stated, as to.the effect of the 
récital in the bonds, it will suffice to say that, after an attentive con- 
sidération of the subject, I adhère to the opinion expressed at the trial, 
that the récital is not conclusive, and does not create an estoppel, at least 
against the plaintiff. My conclusion is based mainly on the foliowing 
grounds: 

Mrst. The case may be distinguished from that classof cases in which 
it has been held that recitais in municipal bonds are conclusive against 
the municipality, in suits by innocent purchasers, if they recite the ex- 
istence of facts on which the power to issue bonds dépends, and the ré- 
citals are made by officers of the municipality who are authorized to dé- 
termine and certify as to the existence of such facts. Tawn of Cohma v. 
Eavea,^2 U. S. 484; Dixon (h. v. Meld, 111 U. S. 83, 4 Sup. Ct. Rep. 315; 
Marcy v. Oswego, 92 U. S. 638; St. Joseph Tp. v. Rogas, 16 Wall. 644; 
Oommisaùmers v. BoUes, 94 U. S. 104; Commissioners v. Clark, Id. 287; 
QmJty of Warren v. Marcy, 97 U. S. 104; Pana v. Bowler, 107 U. S. 539, 
2 Sup. et. Rep. 704. The rule announced in thèse cases has for its ob- 
ject the protection of innocent purchasers of municipal bonds, who hâve 
bought on the faith of représentations contained therein that certain 
antécédent steps, necessary to render the securities valid, hâve been taken. 
Thèse cases enforce the doctrine that a person who has made representa- 
tiàns as :to mftterial factfe will hôt be ailowed to dispute the facts repre- 
sented, in. a suit by a party who has acted on the représentation. But 
in the case under considération the récital related nierely to the law under 
which the bonds sued upon bad been issued; there being two laws, (one 
spécial and one gênerai,) from either o'f which the requisite power might 
be derived. While the récital fairly implied that the county court had 
4eted under the spécial law^. yet there was no spécifie statement to that 
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effect, and the récital was hot necessarily inconsistent with the view that 
it had acted under the gênerai law. Furthermore, the records of the 
county court shbwed that before the bonds were issued a popular vote 
had been taken, as the gênerai law reqaired; the bond register and pub- 
lished statements of the county debt declared that the bonds had been 
issued under the gênerai law; and taxes to pay interest on the same, for 
a period of years, had been levied in violation of the provisions of the 
spécial law, and in accordance with the gênerai law. Thèse were facts 
shown by the county records, to which purchasers of the bonds had ac- 
cess, and, moreover, they contradicted whatever inference arose from the 
récital contained in the bonds. In the respects thus noted, the case dif- 
fers from those above cited, and, in my judgment, is not controlled by 
the principle that underlies those décisions. 

Second. The récital in question was not made as an introduction to, or 
as the basis of, a contract about to be entered into. It was a gênerai 
récital in the body of the bond, and was not intended as a definite state- 
ment of œatters of.fact, with référence to and on the faith of which the 
parties had contracted. The récital, therefore, cannot be looked upon 
as in effect an agreement between the county and the bondholder to ad- 
mit the facts recited, and as being for that reason conclusive. This, I 
think, is apparent from the form of the récital, and the relation it bears 
to the bond. Bigelow, Estop. (4th Ed.) pp. 358, 365-369, and cases 
cited; Bowrmn v. Tayhr, 2 Adol. & E. 278. 

Thirdk Purthermorei several décisions of the suprême court of the 
United States warrant the conclusion that a récital in a municipal bond, 
merely as to the act under which it was issued, is not condusive against 
the bondholder. In the cases of Commîssionera v. Jammry, 94 U. S. 202, 
and Andersan Co.v. Beal,llB U. S, 239, 5 Sup. Ct. Rep. 433, the bonds 
in each case contained a récital that they were issued under laws which 
in point of fact had been repealed before the bonds were issued. Never- 
theless the bonds were supported, and a recovery thereon was allowed, 
because it appeared that they had been issued in substantial conformîty 
with other laws that were iu force when the securities were put in circu- 
lation. In the cases of Crow v. Oxford, 119 U. S. 215, 7 Sup. Ct. Rep. 
180, and Gilsm v. Dayton, 123 U. S. 59, 8 Sup. Ct. Rep. 66, the bonds 
involved contained récitals to the effect that they were issued under laws 
which, as it transpired, were not in force when the bonds were executed. 
An attempt was made by the bondholders to sustain the issue under laws 
that were in force, but Âe attempt failed; — the court holding that, inas- 
much as the plaintiffs relied on laws not referred to in the bonds them- 
sdves, they were not aided by the récitals, and that it was incumbent 
on theni to show substantial compliance with the provisions of the laws 
ao invoked, which they had failed to do. In none of thèse cases was it 
intimated that a récital contained in a bond as to the act under which it 
was issued opérâtes as an estoppel against the bondholder, and precludes 
him from contradicting the fact recited. On the contrary, the décisions 
in each instance proceed on the assumption that récitals of that nature 
are open to explanation, and that the truth may be shown by aûy com- 
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petent évidence, notwithstanding the récital. I so ruled at the trial, 
and still adhère to that view. 

The last and most important question for considération is whether tlie 
jury was misdirected. The spécial issues framed and submitted required 
the jury to détermine whether the county court, in subscribing for stock 
in the Missouri & Mississippi Railroad Company, and in issuing bonds 
therefor, intended to exercise a power conferred on the court by the char- 
ter of the railroad company, and that power only, or to exercise the 
power conferred by a popular vote at an élection held under the gênerai 
railroad law. The county court had an undoubted right to act either 
under the spécial faw, without a popular vote, or to act under the gên- 
erai law, by the terms of which an élection was necessarJ^ In point of 
fact an élection had been held, by order of the county court, prior to 
the subscription, and the requisite niajority had voted in favor of the 
subscription, as the records of the court showed. It will be seen, there- 
fore, that the jury had to détermine which of the two powers the county 
court intended to exercise at the time the subscription was made. The 
question at issue was one of intention. Now, it is undeniable that there 
was some oral testimony in the case tending to show that after the spécial 
élection was held, and prior to the subscription, a discussion took place 
in the présence of the county judges as to the legality of the spécial élec- 
tion, and that doubts were excited, in the minds of some persons at least, 
as to the validity of a subscription made in obédience to the vote cast at 
such élection. In view of this testimony and other facts in the case, it 
was possible, if not probable, that the jury might conclude that the 
county court was influenced in its action by both the gênerai and the 
spécial law; that in point of fact it eventually acted on the theory that it 
would obey the public will expressed at the élection; and that if for any 
' reason the élection should be held to be invalid, the subscription could at 
least be supported under the spécial law. It seemed to be necessary, 
therefore, in view of this phase of the testimony, to give the jury some 
directions applicable thereto to enable them to answer the spécial issues. 
The court accordingly directed the jury to find that the bonds were is- 
sued under the gênerai law if it appeared that the county court relied on 
both the gênerai and spécial law to support the subscription, and had 
been inûuenced in its action by the provisions of bolh laws. This di- 
rection was supplemented by the général statement that "it was com- 
pétent for the county court to rely and act upon both laws," and that "it 
might well invoke the aid of any law that was supposed to confer power 
on the court to make the subscription." Under the circumstances, how- 
' ever,- the latter statements could only hâve been understood as meaning 
that it was possible that the county court had been influenced in its ac- 
tion by both laws, and that the county judges might rightfuUy bave been 
influenced by the considération that power tomake the subscription with- 
out a popular vote was conferred by the spécial law, and would support 
the subscription, even if the élection held under the gênerai law proved 
to be invalid. So far as I can see, there was nothing in the charge cal- 
culatedto produce the. impression on the mind of the jury thatit was 



NINTH NAT. BANK V. KNOX COUNTY. 81 

immaterîal whether the bonds had been issued under the gênerai or spé- 
cial law. No such view was advanced by the court. On the contrary, 
the charge was carefuUy framed so as to require the jury to détermine 
whether the subscription had been made solely in dependence upon the 
spécial law, or in obédience to a popular vote; and that part of the charge 
which is objected to was only intended to govern the action of the jurors 
in the event of their finding that the county judges had acted in reliance 
on both the gênerai and spécial law, in the sensé that the subscription 
would not hâve been made but for the existence of both laws. If the 
charge was erroneous, the error, in my opinion, consisted wholly in that 
part which authorized a finding that the bonds were issued in obédience 
to a popular vote, and under the gênerai law, if the county coiirt relied 
in part on the power soconferred, and intended to exercise it. That di- 
rection really implied that the county court after the élection "might in- 
voke the aid of both laws to support the subscription;" and that, if it 
did rely on both laws, that fact did not impair the right of the bond- 
holder to insist that the subscription was made under the gênerai law, 
inasmuch as the élection held to authorize the subscription was a valid 
élection. Such thought as I bave been able to give to the subject since 
the trial: doeè not satisfy me that the direction so given was erroneous. 
As the county court at the tirae the subscription was made in fact had 
power by virtue of an antécédent popular vote to make the subscription 
under the gênerai railroad law, I think it is questionable whether any 
inquiry at this time as to intentions of the county court is permissible, 
in view of the action of county authorities for a period of years in treat- 
ing the bonds as issued under the gênerai law, and in publishing that 
fact to the world in the raanner before indicated. But be-this as it may, 
it appears to me that if there was an actual intent to invoke as far as it 
would extend, or to any extent, the power conferred by a popular vote 
at an élection lawfuUy held, the bonds may be rightfully said to hâve 
been issued under the gênerai law, notwithstanding the fact that the ex- 
istence of the spécial law may also hâve had some influence on the court's 
action. 

In conclusion I will add that the view which the court took, and ex- 
pressed in its charge, of the validity of the order of the county court un- 
der which the élection to authorize the subscription was held, is sup- 
ported by the foUowing décisions: Commimoners v. Thayer, 94 U. S. 
631; Bhck v. Oommisdoners, 99 U. S. 698. In each case it was held, 
under a law very similar to the law which prevailed in this state when 
the élection in question was called, that an order submitting to the voters 
of a county a proposition to subscribe stock in aid of a railroad, need not 
specify the name of the corporation if the proposition describes the pro- 
posed route of the road with the requisite certainty. As this case was sub- 
, mitted to the jury with directions as to the questions of law involved 
that in my judgment were substantially correct, I shall overrulei the mo- 
tion for a new trial. It is so ordered. 
v.37F.no.2— 6 
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MoBBisoN d al. V. Miller et àl.^ 
{Oireuit Covrt, 8. D. Nm Yorh. June 20, 1888.) 

1. CusTOMS DuTiES — Valuation— SiLK Spot and Dottbd Nets. 

Silk spot nets and dotted nets are dutiable at 60 per cent, ad valorem, and 
not at 50 per cent, ad valorem,, under section 8 of the act of June 80, 1864 

2. Samb— Statuths— CosrsTBUCTioN— ComMerciai, Mbaning. 

In order to détermine the commercial meaning of a term în tariflf acts, it is 
not the meaning used in transactions between the retail dealer on the one 
side and the indiridual purchaser at retail on the other that is to be consid- 
ered; l ut the meaninç used between parties who are, on both sides of the 
transaction, engagea in that particular occupation as the business of their 
lives. 
{Byllabua by the Court,) 

At Law. 

Action by George A. Morrîson and others against Charles E. Miller and 
otherS, as executors of Chester A. Arthur, collector of customs, to re- 
cover customs paid. The plaintiffs, Morrison, Herrmann & Co., im- 
ported into the port of New York in August, September, and October, 
1873, certain nets made of silk and of silk and cotton; the silk in tha 
latter being the component material of chief value. They wereclassified 
for dutj' at 60 per cent, ad valorem, under the enumerating clause of sec- 
tion 8 of tho act of June 30, 1864. The plaintiffs, on the other hand, 
claimed that the rate they should properly bear was but 50 per ceutum 
ad valorem, under the last clause of the sarae section, imposing that rate 
Upon "ail manufactures of silk, or of which silk is the component ma- 
terial of chief- value, not otherwise provided forj" and broughtthe action 
to recover the différence between 50 and 60 per cent. Ail further facts 
appèair in the charge. 

Edward HarUey and Benjamin Barker, Jr., for plaintiffs. 

Stephen A, Walker, U. S. Atty., and Macgrane Ooxe, Asst. U. S. Atty., 
for défendants. 

Lacombe, J., {charging jury.) Thèse goods in suit are covered con- 
cèdedly by one or the other of two clauses in the tarifif act. The one 
clause contains an enumeràtion of a great many articles, made of silk, 
as foUows: "Silk vestings, pongees, shawls, scarfs, mantillas, pèlerines, 
• handkerchiefs, veils, laces, shirts, drawers, bonnets, hats, caps, turbans, 
chemisettes, hose, mitts, aprons, stockings, gloves, suspenders, watch- 
chains, webbing, braids, fringes, galloons, tâssels, cords, and trimmings: 
sixty per centum ad valorem." The other is: "Manufactures of silk, or 
ofwhich silk is the compohent material of chief value, not otherwise 
provided for: fifty per centum ad vaiorem." First, as you will perceive, 
congress enumerated with considérable exhaustiveness articles known to 
ît and kùown to be made of silk, and afSxed to them a duty of 60 jièr 
cent. ; and then they enacted a clause covering any silk article not pro- 

'Publication delayed by failure to obtaiu copy of opinion, at tlme of delivery. 
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vided for in the first clause, and to that second class Ihey affixed a duty 
of 50 per cent. In order to recover, the plaintiflf must satisfy you bj' a 
fair prépondérance of proof that the articles hère are not included at ail 
in the enumeration of the first clause, which I hâve read, — that they are 
not either veils, laces, or webbing. The question, then, to be determined 
in the first place is as to the sensé in which congress has used this lan- 
guage. We ail, in common speech and in common writing, repeatedly 
use words to express things. If we were challenged as to what they meant, 
or if some one who heard what was said, or read what was written, wanted 
to know what was meant, we would appeal at once to our gênerai knowl- 
edge of the received use of the word in the English language, and, if such 
gênerai knowledge were not suSicient to answer the purpose, we would 
turn to a standard dictionary to find out what the word meant. Let us first 
apply this rule to the word "laces." "Lace" is defined by Webster as be- 
ing "a fabric of fine threads of linen, silk, or cotton, interwoven in a net, 
and often ornamented with figures; a délicate tissue of thread." Now, it 
is plain upon ail the évidence, and even without the évidence upon an in- 
spection of the goods, that they are covered by that term; and, were 
it not for another rule of interprétation which the courts apply to tariff 
acts, there would be no question at ail for you hère. This other rule, 
however, may be thus stated: Inasmuch as the tariff acts deal with 
imports, and are concerned with matters of trade and commerce; and in- 
asmuch as merchants and importers quite frequently distort the original 
meanings of words, either by expanding them, or by restricting them, 
so that in the trade they mean not precisely what they do in common 
speech, it is assumed that congress, when dealing with trade, uses the 
technical words of trade with the same meaning that the trade uses them. 
The plaintifis, in order to take themsélves out of the opération of this first 
clause^ containing the long enumeration of articles, undertake to show 
that by an application of this principle thèse nets in controversy are 
taken out of the enumeration, and are no longer to be covered by the 
Word "laceiâ." They hâve introduced a great deal of testimony, which is 
not disputed at ail by the other side. The witnesses for plaintiflf and de- 
fendant alike agrée that thèse goods are universally known as "nets," as 
"spot nets," and as "dotted net." That, however, is not ail that the plain- 
tiffmustdo. Toillustrate: Wheat is a grain; and no amount of testi- 
mony that winter wheat was never bought and sold in trade by any other 
name than "winter wheat," — that that was the only name that was used 
with regard to it, and that it was never known as grain in trade, — would 
take it out from a classification of "grains," unless it was also shown 
that the word "grain" had been distorted from its natural raeanihg, and 
was used by the trade in a restricted meaning, covering cereals other thari 
wheat. So hère, in order to take this class of goods, which, under the 
définition in the dictionary, is covered by the word "laces," out of that 
class of goods, he must satisfy you by a prépondérance of proof that 
the Word "laces" or "silk laces" (which are the précise words used hère) 
at the time of the passage of this act had, in trade and commerce in this 
country, a particular technical trade meaning, and that that particular 
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trade meaning excluded nets. XJnless he has satîsfied you of tîiat, he 
is not entitled to recover. I shall not undertake to recite what the évi- 
dence is upon that subject. You hâve heard it, and are entirely com- 
pétent, and it is your peculiar function, to weigh the testimony and évi- 
dence of the respective witnesses; and I hâve no doubt that exactly what 
they hâve said is as présent to your mind as it is upon the notes which 
I bave hère. The question, then, which you hâve to décide is simply 
this: Had the words "silk laces" a definite trade meaning, différent from 
its meaning in the ordinary uses of the En^lish language as spoken hère 
when congress passed thèse acts? If you arrive at the conclusion that 
it had, then, as so used, did it exclude "nets?" If you answer both 
those questions in the affirmative, your verdict must be for the plaintiiï. 
If you cannot or do not answer both of those questions in the affirmative, 
then your verdict must be for the défendant. 

I hâve had several requests to charge passed to me by the plaintifF. 
The first three I décline to charge, other than as parts of them are al- 
ready chargea, The fourth is this: 

"That the opinion of witnesses as to whether or not laces or nets are the 
same commercial article, njust be confined to the business of buying and sell- 
ing and dealing with them as articles of commerce, nnd considérations derived 
from sources unconnected with the business of buying and selling, or trade, 
are of no value in determining tliat question. " 

I so charge you. That is to say, when we want to find out what the 
meaning of a word is generally," we appeal to our own knowledge of the 
English language, or, if we find that that fails us, we go to the dictionary; 
but if we want to find a spécifie trade meaning, we obtain that trade mean- 
ing from testimony of those who are in the trade, and from the knowledge 
that they bave acquired by buying, selling, and dealing. 

Mr. Goxe. I ask your honor to charge the jury that in so considering 
trade terms they shall consider the terms as used by importers and large 
dealers, and not as used by the retail dealers on the one band and thiç 
individual purchasers at retail on the other. 

The Court. It is not the small retail trade — where the tradesmen on 
the one side meets on the other with the individual buyer, who knows 
nothing about the trade at large — that you are to consider; it is trade 
as conducted between parties who are, on both sides of the transaction, 
engaged in that particular occupation as the business of their lives. 

The jury then retired, and subsequently rendered a verdict for the défend- 
ant. 
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Weilbacheb a al. v. Meeritt, CoUector of Customs. 
(Circuit Court, 8. Z>. New York. October 29, 1888.) 

1. OtJSTOMS DtJTiES — Classification— Glucose and Geape Sugar. 

Glucose and grape sugar are not dutiable as "burnt starch orgum Bubsti- 
Btitute, " as provided for in Rev. St. U. S. § 3504, Schedule M, but are properly 
assessed as non-enumerated manufactures, under section 2516. 

2. Samb — Action to Recoter Excess— Province op Jury. 

The question whether a particular importation, on which a duty bas been 
imposed, is properly included in a particular name of a substance as employed 
in the tarifiE laws, is for the jury, and not the court. 
8. Samk — Meaning op Terms. 

The définition of the terms "gum substitute, or burnt starch, " as used in the 
tariff law, (Rev. 8t. TJ. S. § 3304,) is for the jury, where there is évidence of a 
trade usage of one of the terms; the word "or" in the statute possibly having 
been used to refer one phrase to the other for explan ation. 

4. Samb. 

The terms "gum substitute" and "burnt starch" are to receive the meaning 
given them in ordinary commercial opérations, unless a trade meaning différ- 
ent from that in ordinary use is established by a prépondérance of évidence. 

5. Same — Similitude Clause. 

Rev. St. U. 8. § 3499, imposing a tariff on articles not theretofore enumer- 
ated, "which bear a similitude, eitherin material, quality, texture, or the use 
to which they may be applied, " to any eaumerated article, does not require 
that the resemblance should be in ail of the four particulars mentioned; but 
the similitude must be asubstantial one, importing not merely adaptability to 
sale as a substitute, but referring rather to the employment of the article, or 
its effect in producing results. 
%. Same— Présomption— AcTS of Collectok. 

The presumption is that the collecter of customs acted rightly in imposing 
a duty on imports, and the burden is on one contesting the validity of the 
duty, to show that it was not properly imposed under the tariff laws. 

At Law. Action to recover back alleged excessive duties. 

The plaintiffs, Paul Weilbacher and another, in the years 1880 and 
1881 imported into the port of New York certain importations of glucose 
and of grape sugar. Thèse goods were classified for duty by the défend- 
ant, Edwin A. Merritt, collecter of customs, at 20 per cent, ad valorem, 
as non-enumerated manufactures, under section 2516 of the Revised Stat- 
utes. The plaintiffs, however, claimed that the proper rate was but 
10 per cent, ad valorem, on the grounds: Mrst, that the importations 
were actually burnt starch and gum substitute, and therefore dutiable 
at the latter rate, which is imposed upon burnt starch or gum substi- 
tute by Schedule M,' § 2504, Rev St.; or, seœnd, that they bore such a 
fiimilitude in the material, quality, texture, and use with burnt starch 
or gum substitute that by the opération of section 2499 of the Revised 
Statutes they were properly dutiable at the rate borne by burnt starch 
or gum substitute. This action was brought to recover the différence 
between 20 and 10 per cent. The plaintiffs adduced testimony tending 
toshow that both glucose and grape sugar, on the one hand, and the gum 
substitute or burnt starch of commerce, were starch products, and were 
produced by the application of heat to starch; that chemically they were 
alike; that dextrine, which is gum substitute, as it appears chemicaUy 
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în glucose, îs of use în brewing; and that, further, the term "burnt starch* 
as used in the larifF act, was not a commercial term, and that therefor© 
the articles in question, being starch acted upon by beat, were actually 
burnt starch, or were so like it in material and quality as to be dutiable 
at the same rate with it by similitude. The défendant adduced testi- 
mony tending to show thatalthough "burnt starch" was not a generally 
used term in the trade and commerce of this country, still it was used, 
and whenever used it was used to designate"gumsubstitute," which was 
also interchangea bly known as " dextrine, " or " British gu m ; " that maltose 
is a variety of sugar; and that in the manufacture of glucose chemically, 
dextrine appears first, then maltose, and then. chemical glucose, which 
is called "dextrose;" that, so far as chemical formulas are co'ncerned, 
dextrine dififers as much from glucose as glucose differs from cane sugarj 
that glucose and tapioca hâve the same formula, and dextrine and cot- 
ton the same formula; that glucose is easily fermentable, and dextrine 
will not ferment at ail; that glucose reduces Fehling's copper solution at 
once, and the dextrine will not reduce it at ail; that glucose is crystalliz- 
able, and dextrine is not; that non-converted starch is found in dextrine, 
and is never found in glucose; that the main use of glucose, or grape 
sugar, is as a ferment in béer, and in the manufacture of confectionery, 
and for its saccharine qualities, whereas the dextrine of commerce (that 
is, gum substitute, or burnt starch) is always used as an adhesive, in the 
manufacture of mucilage, such as we use on postage stamps and envel- 
opes, and for fastening colors in calicoes and wall-papers, and as a size, 
and for surgical dressing; that in air the uses to which glucose or grape 
sugar were put, dextrine was not used, and vice versa; that glucose, or 
grape sugar, is edible, and dextrine is not; that in the manufacture of 
commercial dextrine, or gum substitute, the object was to produce an 
article with as little glucose in it as possible, and conversely; that in the 
manufacture of commercial glucose, or grape sugar, the object was to ob- 
tain a material with as little dextrine in it as possible. 

Siq)hen G. Olarke and Edmn G. Smith, for plaintifTs. 

St^hfn A. Wcdker, U. S. Atty., and Macgrane Coxe, Asst. U. S. Atty.» 
for défendant. 

Lacombe, J., (chnrging jury.) This case has taken some time to pré- 
sent, but as I shal] not undertake to review the évidence, and as the law 
of the case lies in a narrow compass, I need detain you but little longer. 
In thèse tariff cases it is a fact for the jury to décide whether the im- 
ported article is or is not within the désignation in the tariflf' act, and a 
dutiable article; it is not a question of law for the court. Lavrrence v. Al- 
len, 7 How. 797. Except, therefore, to instruct you as to what the stat- 
utés provide touching importations like thèse in suit, I shall leave the 
case for you to détermine, under the testimony. The tarifiF acts, as you 
know, are long and complicated documents. With more or less careful 
phraseology they Undertake to cover every article upon which the framera 
intend that duties shall be levied. They enumerate very many articles, 
using their spécifie names. In other cases they refer to classes or groupa 
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of articles by some gênerai clause or phrase covering a great many vari- 
eties. Again, lest notwithstanding the use of ail thèse enumerations they 
should allow something to slip, they provide various catch-ail clauses, 
intended to hold whatever residuum may be left. One of thèse catch- 
ail clauses is this, (section 2516 of the Revised Statutes:) 

"There shall be levied, collected, and paid * * * on ail articles mana- 
factured in whole or in part, not herein [that means, in the tarifE act] enu- 
meratedor provided for, a duty of twenty par centum ad valorem." 

It was under this clause that the collector imposed the duty in thia 
case. As a public officer discharging public functions, it is, of course, to 
be presumed that he acted rightly, and the burden, therefore, is upon 
the plaintiffs to satisfy you either that thèse importations are enumerated, 
or are provided for in this tarifFact otherwise than in this catch-aU clause. 
That is the burden which they assume. The importations in this cafee 
are, as you hâve seen, some of them in a solid, and others in a liquid, 
form. They are called in the invoices, "Crystal Syrup," or "Trauben 
Zucker." They hâve been called by the witnesses, and in the arguments 
of counsel, "Grape Sugar," or "Glucose." Now, in the tarififact there is 
no provision at ail with regard to glucose, or grape sugar, or trauben zucker, 
or crystal syrup, but the plaintiffs say that their importations are never- 
theless enumerated in the statute, and they refer to a clause in Schedule 
M, which is this: "Gum substitute, or burntstarch, ten per centum ad 
valorem:^ Of course, if thèse importations are gum substitute, or burnt 
stareh, that ends the case, and the plaintiffs are entitled to a verdict; or 
if one of them is and one is nôt, they would be entitled to a verdict for 
the proportionate amount, whichever the case might be. Now, it is for 
you to say, under the évidence, whether thèse importations, or any of 
them, are jn fact gum substitute, or burnt stareh; and to assist you in 
reaching that conclusion the plaintiffs' évidence has been introduced, 
and testimony given as to the materials of which they are composed, and 
their methods of manufacture, and you hâve tasted and handled them 
yourselves. Before classing thèse particular importations, however, it 
becomes necessary to ascertain what is the meaning of the words "gum 
substitute," or "burnt stareh," in that section of the tariff act. To aid 
in defining thèse words the évidence has in part been introduced. Where 
words used in a statute are not technical, either as having a spécial sensé 
by commercial usage, or as having a scientific meaning différent from 
their popular meaning, i. e., when they are words of common speech, 
their interprétation is for the court. Marvelv. Merritt, 116 TJ. S. 11, 6 
Sup. Ct. Rep . 207 . The ordinary meaning of the words "burnt stareh " 
is stareh which has been burned; the ordinary meaning of the words 
^'gum substitute" is a substitute for gum. Evidence touching trade usage 
of one or the other of thèse terms has been introduced hère, and for that 
reason, and because the use of the conjunction "or" in the statute may, 
■ under thè rule suggested by the suprême court in the case of Arthur v. 
Oumming, 91 U. S. 362, be taken to indicate an intention of congress to 
refer to the one phrase in explanation of the other, I shall leavé the whole 
question as to the détermination of the définition, as well as the deter- 
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minatîon as to the articles, to you. Words in Englîsh speech and writ- 
ing — in fact, in any speech and writing — are used in différent ways; sorne- 
times loosely, and sometimes with great discrimination; sometimes in a 
broad senje, and sometimes in a very restricted sensé. They are used 
technically, coUoquially, and scientifically. As to their use in thèse stat- 
utes we hâve a rule repeatediy and very clearly laid down by the suprême 
court, and I shall read to you from some of the décisions of that tri- 
bunal a statement of that rule, which is the one you are to follow in de- 
fining the words "gum substitute^" or "burnt starch," as you find them 
in this statute. 

The popular or received import of words furnishes the gênerai rule 
for the interprétation of public laws as well as of private and local trans- 
actions, and whén the législature adopts such language to define and 
promulgate their action, the just conclusion must be that they not only 
themselves comprehend the meaning of the language they hâve selected, 
but hâve chosen it with référence to the known appréhension of those 
to whom it is delivered, and for whom it is designed to eonstitute a rule 
of conduct, namely, the community at large. Maillard v. Lawrence, 16 
How. 251; Arthur v. Morrison, 96 U. S. 108. In cases like this, more- 
over, — that means in tariff cases,- — the law recognizes the authority of 
those engaged in commerce, and adopts necessarily and as conclusive 
the meaning which they hâve given to words and phrases employed in 
their daily business. Eecknagelv, Murphy, 102 U. S. 197. The object 
of the duty laws is to raise revenue, and for this purpose to class sub- 
stances according to the gênerai wsage and known dénominations of trade. 
Whether a particular article was designated by one name or .another in 
the country of its origin, or whether it were a simple or a mixed sub- 
stance, was of no importance, in the view of the législature. It applies 
its attention to the description of a,rticles as they dérive their appellations 
in our own market, in our domestic as well as our foreign traffic, and at- 
tempts no other classification than that derived from the actual business 
of human life. Laws imposing duties on importations are intended for 
practical use and application by men engaged in commerce. * * « 
And the language adopted by the législature, particularly in the dénom- 
ination of articles, should be construed according to the commercial un- 
derstandjng of the terms used. EUiott v. Swartwout, 10 Pet. 147. Or, as 
elsewhere expressed: The dénomination of marchandise subject to the 
payment of duties îs to be understood in a commercial sensé, although 
it may not be scientifically correct. Ail laws regulating the payment of 
duties are for practical application to commercial opérations, and are to 
be understood in a commercial sensé. U. S. v. Casks of Sugar, 8 Pet. 277. 
It is under this rule that you are, in the first place, to define the phrase 
in the tariff.act,' — "gum substitute, or burnt starch." In the absence of 
any évidence to the contrary, it will of course be assuraed that an3' par- 
ticular word or phrase is used in commerce with thesame meaning as in 
the ordinary language of the community at large, and if it is claimed to. 
bave a trade meaning difl'erent from the gênerai understanding, the party 
claiming that such différence exists must establish his claim by a fair 
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prépondérance of proof. Bearing thèse raies in xnind, you are to déter- 
mine, in the first place, what did congress mean by the words, "gum sub- 
stitute, or burnt slarch?" and, secondly, are thèse importations in fact 
gum substitute, or burnt starch, within the meauing of those words, as 
used by congress in this tariff act? Should you reach the conclusion 
tbat they are burnt starch, or gum substitute, your verdict will be for 
the plaintiffs. Should the plaintifïs, however, fail to convince you that 
thèse importations are in fact gum substitute, or burnt starch, as the 
words are used hère, they still claim to recover under another clause of 
the tariff act, which is this: 

Sec. 2499. "There shall be levied, coUected, and paid on each and every non- 
enumerated article which bears a similitude either in material, quality, texture, 
or the use to which it raay beapplied to any article enumerated in this title as 
chargeable with duty, the same rate of duty which is levied and charged on 
the enumerated article which it most resembles in any of the particulars be- 
fore mentioned. " 

This clause does not require that the resemblance should be in ail four 
of the particulars mentioned, — material, quality, texture, and use; and 
as it may sometimes happen, of course, that an article may resemble in 
one particular one enumerated article, and in another particular another 
enumerated article, the foUowing clause is added in the section: 

"And if any non-enumerated article eqiially resembles two or more enu- 
merated articles on which différent rates of duty are chargeable, there shall be 
levied, coUected, and paid on such non-enumerated article, the saine rate of 
duty as is chargeable on the article which it resembles paying the highest 
duty." 

That is the similitude clause. Now, the similitude referred to in the 
statute must be a substantial similitude, importing, not merely an adapt- 
ability to sale as a substitute for the article to which it is sought to be 
assimilaied, but referring rather to its employment, or its effect in pro- 
ducing results. Nor is it enough if an imported article bears more re- 
semblance to one enumerated article than to another, because it might, 
notwithstanding that circumstanee, bear no substantial resemblance to 
either. Murphy v. Arnson, 96 U. S. 131. Now, the plaintiffs claim 
that their importations most resemble gum substitute, or burnt starch; 
or, rather, they claim that their importations substantially resemble — 
that they bear a substantial similitude to — gum substitute, or burnt 
starch, and that they resemble those articles, or that article, more than 
they do any other article. The défendants, on the contrary, contend 
that they resemble particularly no one article. They say that, as to any 
supposed resemblance to gum substitute or burnt starch, they do not re- 
semble that any more than they do sugar. You hâve heard the testi- 
mony, which bas at great length described the material, quality, text- 
ure, and use of gum substitute, of burnt starch, of sugar, and of ail 
thèse importations. If from that évidence you find that the importa- 
tions bear a substantial resemblance to gum substitute, or burnt starch, 
and resemble that article more than sugar, the plaintiffs are entitled to 
recover the full amount of their claim, or in proportion for the solide and 
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lîquîdsi if you should find any différence between them. If you should 
find, however, that they bear a substantial resemblance to sugar, and 
that they resemble sugar more than they do burnt starch, or gum sub- 
stitute, then the défendant is entitled to your verdict, because the plain- 
tiffs hâve failed to show that they most resemble an enumerated article 
which is assessed at a lower rate of duty than the collector exacted on 
thèse importations; and in fact, under his protest, he could not prove a 
resemblance to anything other than gum substitute, or burnt starch. If 
you arrive at the conclusion that thèse importations bear a substantial 
resemblance to gum substitute, or burnt starch, and that they also bear 
a substantial resemblance to sugar, and that they equally resemble both 
of those substances, then again your verdict must be for the défendant, 
because of a failure to prove that it most resembled the article paying 
the lowest duty. Of course, if you arrive at the conclusion that it 
does not bear a substantial similitude to either of the articles, in that case 
your verdict also must be for the défendant. 

Now, then, to recapitulate: In the first place, if you are satisfied 
that those importations are in fact burnt starch, or gum substitute, as 
the words are used in this act of congress, determining their meaning in 
this act according to the rules which I read to you from the suprême 
court décisions, then your verdict must be for the plaintiffs . If you are not 
satisfied that they are in fact burnt starch, or gum substitute, within the 
meaning of the tariff act, then, if you are satisfied that thèse importa- 
tions bear a substantial similitude to gum substitute, or burnt starch, 
and resemble that substance more than they do sugar, then your verdict 
must be for the plaintifls. Should you be satisfied, however, from the 
évidence, that they bear a substantial resemblance to sugar, and resem- 
ble sugar more than they do burnt starch, or, gum substitute, or equally 
as much as they do gum substitute, or burnt starch, then your verdict 
must be for the défendant; and if you are satisfied that they bear a sub- 
stantial resemblance to neither, then your verdict must be for the de- 
fendant. 

Yerdict for défendant. 



3TUART V. Thorman d oI. 
(Oireu& Court, B. Mar^land. November 31, 1888.^ 

PA.TKTfTS rOB INVENTIONS— iNFBINaBMENT — PBEIilMINABY INJONCTION— ANTICI- 
PATION. 

Complainant's patent was for a composite pavement, formed with dépres- 
sions in which the pressure of th« f oot produced a partial vacuum, and prevented 
slipping. It was especlally intended f or sidewallis. Jleld, that a patent for a 
concrète Street pavement, formed bv passing a corrugated roUer over it bef ore 
it had become cold so as to make indentations to catch the shod f eet of horses, 
was not an anticipation of complainant's patent, and, it having been adjudi- 
cated in complainant's favor in a former case, a preliminary injunction should 
be granted, where the affldavits and spécimens ezhibited show that défendants' 
patent is an infringemeiit. 
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In Equity. On motion for preliminary injunction. 

Bill by Peter Stuart against John H. Thorman and one Bramshagen, 
partners in trade under the firm name of John H. Thorman & Co. , to en- 
join the infringement of patent No. 269,480, granted tosaid Peter Stuart, 
of Glasgow, Scotland, 19th December, 1882, for composite pavements. 
The claim of the patent is as follows: 

"A composite pavement, formed with circular, square, or analogous de- 
pressions of equai or nearly equal diameter in eacli direction, and with even 
or level margin on the pavement surface, to adapt them to operate in the man- 
ner described." 

The spécification describes the mode of opération as follows: 
"My improvement is especially, though not exclusively, intended for appli- 
cation to sidewalks, and it consists in tlie formation in the surface of pave- 
ments of dépressions of such a character that in steppingthereon the pressure 
of the feet will expel the air, caosinga partial vacuum, which, supplementing 
the effect of the roughened surface, will operate to aflord an additional hold 
to the feet, and prevent slipping. This bénéficiai effect is greater when the 
pavement is wet, at which time pavements as ordinarily constructed with 
smooth or grooved surfaces are more than usuaily slippery." 

Price & Steuart, for complainants. 
Wm. Pinkney Whyte, for défendant. 

MoEEis, J. The complainant exhibits his patent, together with the 
record of the case of Vulcanite Paving Co. v. American Artifidal Sione Pave- 
ment Co.,^ in the circuit court of the United States for the Eastern dis- 
trict of Pennsylvania, in which, by the judgment of Judges McKenkan 
and BuTLEE, his patent was adjudicated and eustained. The eame dé- 
fenses were made in that case as in this, and were considered and passed 
upon by the court. Ail the anticipating patents now set up in defend- 
ant's answer were set up then, except No. 90,825, dated June 1, 1869, 
granted to Dolch & Duempleman. I am satisfied that this is not an an- 
ticipation of the invention claimed by complainant. The spécification 
of the Dolch & Duempleman patent states: 

"The smooth surface of ail concrète pavements is very objectionable on ac- 
count of the liability of horses slipping thereon. To oviate this difflculty, wo 
pass over the pavement, before it becomes perfectly cool, a corrugated roller, 
or a roller having a séries of flanges or projections around Its circumference, 
which indents the surface, leaving it in the condition of the Nicholson or any 
other well-paved road." 

This was simply a method of producing lines of dépression or inden- 
tations in a composition road-bed, such as would catch the shod feet of 
horses, and prevent them from slipping. It would not accomplish what 
the complainant sets out to accomplish, and complainant's invention 
would be almost entirely useless in preventing horses from slipping, which 
was the object which Dolch & Duempleman had in view. Complainant's 
invention is especially intended for sidewalks, and consists in the forma- 
tion in the surface of a smooth pavement of dépressions of such a character 

* Reported in 81 Fed. Rep. 320. 
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that în steppîng on Ihem the pressure of the foot on a number of taem at 
once will expel the air, and, by causing a vacuum, afford by suction an 
additional hold to the sole of the shoe, to prevent slipping. This resuit 
it is claimed is more effectively attained when the pavement îs wet, and 
ordinarily would be more slippery, because then the suction is more com- 
plète. It is perfectly plain that continuous corrugated lines, or large de- 
pressions, such as would assist the foothold of shod horses, would hâve 
no such efifect. 

The case in {he Eastern district of Pennsylvania having been, as ap- 
pears from the record and the briefs of the very able counsel who took 
part in itâ présentation, thoroughly contested, the complainant is entitled 
now to the benefit of that adjudication in his favor. The affidavits filed 
in support of this motion for a preliminary injunction, and the spécimens 
of the pavement put down by the défendant, exhibited in court, leave 
no doubt in my mind as to the infringement. The complainant, there- 
fore, under aJl the rules of practice governing such applications, is en- 
titled to the granting of a preliminary injunction as prayed. 



Brinkebhobt V. Aloe. 

(Oireuit Court, B. D. Missouri, E. D. December 24, 188a) 

1. Patbnts fob Intentions— Anticipatioît— Rectal Spécula. 

The flrst claim of the patent granted to A. W. Brinkerhoff, March 8, 1880, 
on rectal spécula, is for aslide extending the entire lehgth of the tube. Relâ 
anticipated by the older art. 
8. Samb— NoTBLTT— Matbrial. 

Where an élément of a claim does not dépend for its novelty In the material 
of which it is made, it will be anticipated by a like élément, in a like instru- 
ment, of différent material. 
8. Samb. 

The slide employed in the Brinkerhoff instrument, and covered broadly by 
the first claim of the patent, is made of métal. The patent makes no mention 
of any novelty existing in the material of which the slide is composed. Hetd, 
that the claim is anticipated by s glass slide in a similar instrument. 
4. Samb— Intention. 

Aspeculumconsistingof atubewithaslide and aclosed end wasold. jffeld, 
that adding an incline to the closed end to prevent the impaction of pile tu- 
mors did not involve invention. 
6, Same. 

The third claim of the Brinkerhoff patent envers a spéculum composed of 
a tube with a closed end and a slide, and having an incline at the closed end. 
Held void for want of invention. 

6. Samb— AoaHBGATiON. 

A claim consisting of a number ol éléments, which do not co-act to produce 
a new and useful resuit, is a mère aggregation, and nota patentable combina- 
tion. 

7. Samb. 

Where several old éléments are so combîned as to produce a better instru- 
ment than was formerly in use, but each of the old éléments does only what 
it formerly did in the instrument from which it was borrowed, and in the old 
way, Iield, that the combination is not a patentable one. 
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8. Samb. 

Tbe second daim of the BrinkerhoS patent covers aslotted tube haTine an 
incline and a slide. Held, that the incline acted precisely as it did when 
placed in the f orward end of a slotted tabe net provided witb a slide, and that 
therefore the claim covered an aggregation only, and was void. 

In Equity. 

Lee, Brown & Lee, for complainant. 

Geo. H. Knight and A. Binswanger, for défendant. 

Thayeb, J. This is a bill to restrain the infringement of letters paf 
ent No. 224,991, granted to Alexander W. Brinkerhoflf under date of 
March 2, 1880, for an improvement in "rectal spécula." The patentée, 
in his spécification, thus describes his invention: 

"My spéculum is made of métal, and plated in the usual manner, to secure 
a bright interior iind smooth surface. In shape it is conical, and bas one side 
slotted through its entire length of chamber. Into sucli slol is closely fltted 
a movable slide, having upon its rear end a liandle for actuating it. On the 
side of the tube opposite the slide is another liandle, by whlch to hold the tube 
when in use. Around the large end of tlie tube is a flange or lip, * * * 
and in the forwardendof the chamber is an incline, made neeessary in spécula 
having closed ends, * * * to prevent the impaction of pile tumors, en- 
larged glands, or surplus membrane in the end of the chamber, and thereby 
enable the operator to withdraw the instrument with safety and ease." 

Of the nature of his invention the patentée says: 

"My Invention consists in the use of a slide extending through the length 
of one side of the tube, and an incline inside of the forward or small end of 
the chamber, extending from the bottom of the chamber upward and forward 
to the under side of the slide when in place, to prevent iujury to the mem- 
brane while withdrawing the instrument," etc. 

The claims made in the spécification are as follows: 
"(1) Aslide in the side of a spéculum, extending through its whole length, 
and used substantially as herein described. (2) The incline in the front end 
-of the chamber, in combination with the tube, slot, and slide, substantially 
as and for the purposes herein set forth. (3) In cylindrical tubular spécula 
having a slotted side and closed end to prevent the entrance otfœces, the in- 
cline in the front end of the chamber, extending upward from the bottom and 
forward to under side of slide, subsfcantially as described, and for the purposes 
herein set forth." 

1. It is clearthat the first claim of this patent covering"a slide in the 
side of a spéculum extending through its whole length," cannot be sus- 
tained. Indeed, it is not seriously contended by complainant's counsel 
that the device covered by that claim is novel. I shall not go into the 
détails of the évidence, therefore, on this branch of the case, but will con- 
tent myself with the gênerai statement that the testimony of Dr. Warren 
B. Outen, Dr. Charles Bernays, and Dr. Charles E. Michel, as well as the 
testimony of William Grady and Herman Speckler, satisfies me that rec- 
tal spéculums closed at one end, having a slot in the side extending the 
full length of the chamber, and fitted with a slide, had been used by the 
médical fratemity in this country, before the date of the alleged inven- 
tion. While it is true that défendant bas not produced any of the speo- 
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ula that were so in use, and has only produced a model of one made in 
his own shop since this suit was filéd, known as thè "Reed Spéculum," 
.yet I consider this fact not sufBcient in itself to overcome the positive 
statements ôf intelligent and entirely disinterested witnesses, who had 
occasion to know the fact whereof they speak, that spécula with slotted 
sides fitted with slides were in use, and to some extent were on sale, in 
this country prior to the date of the alleged invention in July, 1878. 
The Reed instrument, and possibly ail the instruments of whieh the wit- 
nesses above nanied hâve spoken, had glass slides, instead of métal; but 
that fact is not important, as the material of which the slide is composed 
is not claimed as an essential feature of the device. But, even if the 
foregoing view is erroneous, I am furthermore Of the opinion that the 
first claim of the patent was anticipated by "Segala's Tri-Valve Vaginal 
Spéculum," which was produced on the hearing, and was shown to hâve 
been in use in this country since 1860; also by the "cathéter" which was 
produced on the trial, and shown to hâve been on sale in this country 
since 1874. The use for which both of the instruments last referred to 
were designed, are analogous to that in which complainant employa his 
instrument. Both instruments are tubular, each has a slot in the side 
extending the full length of the chamber fitted with a métal slide, which 
is intended to be whoUy or partially withdrawn (the same as the slide 
in the rectal spéculum) when the operator has occasion to examine or 
treat the particular organs for the treatment of which thèse instruments 
were constructed. In view of the slides shown in Segala's vaginal spécu- 
lum, and in the cathéter, and the use made of the same, it must be held 
that there is nothing novel in the slide in complainant's patent. He has, 
in this particular matter, merely appropriated a device long known and 
used in surgical instruments fitted for the examina tion of certain interior 
membranes or cavities of the body, for the improvement of another in- 
strument adapted to the treatment of other interior membranes. Hil- 
ton's rectal spéculum, an instrument said to hâve been in use in Eng- 
land as earlyas 1870, also clearly anticipâtes the first claim of complain- 
ant's patent, and probably the second and third claims. If Hilton's 
spéculum, as contended, was described in a printed publication in Eng- 
lând as earlyas 1876, that fact also invalidâtes the fir.st claim of the pat- 
ent under considération, and most likely the second and third claims. 
The original printed publication relied upon, said to hâve been published 
in London as early as 1876, was not produced at the hearing before the 
masler, but in lieu thereof a volume entitled "Rest & Pain," published 
in New York in 1879, which purports to be a reprint of the earlier En- 
glish publication, was produced. Some testimony was offered to the ef- 
fect that application had been made to the English publishers, and to 
other book-sellers in London and in this country, for a copy of the orig- 
inal publication, and that they reported the work to be out of print. 
Ail of the testimony, however, tending to show that a book entitled 
"Rest & Pain" was published in London in 1876, and that the work re- 
printed in this country in 1879 is an accurate copy thereof, is of the nat- 
ure of hearsay; and as objection was duly taken to the testimony when 
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it was prodnced before the master, and was însisted upon at the trial, 
the objection must be sustained, no matter how persuasive the inference 
may be that there waa a foreigû publication which described Hilton's 
spéculum. The latter instrument is accordingly ignored as an anticipa- 
tion of complainant's invention. 

2. The third claim of the patent is a claim for the "incline" in cylîn- 
drical tubular spécula having a slotted side and closed end. The partic- 
ular device attempted to be covered by this claim was anticipated, in my 
opinion, by a rectal spéculum produced by Dr. Mudd, and shown to the 
satisfaction of the court to bave been purchased at an instrument store, 
and to bave been in use in this country before the date of complainant's 
invention. The instrument in question is tubular. It is conical in form, 
bas a slotted side, a closed end, and, what is of more importance, an 
incline at ihe closed end, extending from the bottom of the chamber 
upward and forward to the end of the slot. It is true that the angle 
made by the incline with the axis of the tube in the latter instrument 
approaches more nearly to a right angle than the incline in complain- 
ant's spéculum, nevertheless there is a pronounced "indine;" and more- 
over, Dr. Mudd testifies that one purpose of the "incline" is to protect 
the mucous membrane from injury when the spéculum is withdrawn. 
It should be further observed that complainant's spécification does not 
make the angle at which the incline is -set in his spéculum an essential 
feature of the device. As described in his spécification, the utility of 
the incline oonsists in preventing the "impaction of pile tumors,"etc., 
and in enabling the operator to withdraw the instrument without injury 
to the membranes. This is precisely the function of the incline in the 
spéculum produced by Dr. Mudd, and apparently it was set at an angle 
which effectually accomplished that purpose. At ail events, no com- 
plaint appears to bave been made against that spéculum on the ground 
that the incline failed to accomplish the purpose had in view. The 
Squire's spéculum also shows an incline in the forward or closed end, in 
ail respects like that in complainant's instrument; but the testimony in 
the case leaves it somewhat doubtful whether the "incline" in Squire's 
spéculum was placed therein shortly before or shortly after complainant 
cîaims to hâve invented it. For that reason the patent is not affected 
by the évidence offered by défendant in relation to the Squire's instru- 
ment. 

3. In view of what bas been said it appears that plaintiff's right to 
relief dépends on the second claim for the "incline, * * * in com- 
bination with the tube, slot, and slide." This claim is attacked on two 
grounds: Firsit, that the combination, as a whole, was anticipated by 
Dr. Hodgen when he caused an incline in the form of a mirror to be set 
permanently in the forward end of the old "Reed Spéculum," about the 
year 1876; and, second, that the combination is d«void of invention and 
patentable novelty. I shall concède that the évidence as to what Dr. 
Hodgen caused to be done with the Reed spéculum 12 or 13 years since 
is, under the circumstances, not of that certain and convincing character 
which ought to be required to overturn the claims of a duly-issued pat- 
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ent. The second objection to the claim, however, îs more formidable. 
The Reed spéculum, before alluded to, shows "the tube, slot, and slide" 
combined in a manner that does not differ essentially from the form in 
which the same éléments are combined in complainant's combination. 
To thèse three éléments the patentée added a fourth, — the "incline in 
the front end of the chamber," — but the "incline," as before stated, was 
itself an old device, which had been used in spécula such as was pro- 
duced by Dr. Mudd. Furthermore, it was used in the old instruments 
for the same purpose that complainant professes to bave in vented it; that 
is to say, to avoid injuring protruding membranes when the spéculum 
was withdrawn. Even if complainant had been the first to use the incline 
in tubular spécula having closed ends, the device was a very obvious one, 
scarcely rising to the dignity of an invention, considering the function it 
performed, as is well illustrated by the account which the patentée gives 
of the manner in which the idea was conceived. He states that he first 
çonstructed his specuhim as shown in the spécification, with a tube, slot, 
and slide, but without an incline. When he made the first trial of the 
instrument he discovered the risk of injuring such membranes as hap- 
pened to protrude through the slot, as others had discovered who made 
the Mudd instrument. Thereupon he employed a jeweler to solder a 
small pièce of métal in the forward end of the chamber, so as to form an 
incline, and subsequently amended his spécification by adding the third 
claim, which is substantially a claim for the incline as an independent 
device. But regardless of the obvious nature of the improvement made 
by adding the incline, the court is of the opinion that the combination 
80 formed was not patentable, because no new resuit or efi'ect was pro- 
duced by the united action of the old éléments. To sustain a patent on 
a combination of old devices, it is well settled that a new resuit must be 
obtained, which is due to the joint and co-operating action of ail the old 
elérnents. Either this must be accomplished, or a new machine of dis- 
tinct character and function: must be çonstructed. Pickering v. McCvl- 
Itmgh, 104 U. S. 310; HaUes v. VanWormer, 20 Wall. 353; Tack Co. v. 
Manufacturing Co., 9 Biss. 258, 3 Fed. Rep. 26; Machine Co. v. Young, 
14 Blatchf. 46. If several old devices are so put together as to produce 
even a better machine or instrument than was formerly in use, but each 
of the old devices does what it had formerly done in the instrument or 
machine from which it was borrowed, and in the old way, without 
imiting with other old devices to perform any joint function, it seems 
that the combination is not patentable. Hailes v. Van Wormer, swpra; 
Reckmdorfer v. Faber, 92 U.-S. 347,. In the présent case the incline, when 
placed in combination with the "tube, slot, and slide," acted precisely 
as it did when placed in the forward end of a slotted tube not provided 
with a slide. Its action was in no sensé modified by the new relation 
in which it was placed, nor did it, in unison with the other éléments of 
the combination, produce a distinctively oew resuit. In accordance with 
thèse views the biil is dismissed. 
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HOHOEST V. HOWAED.' 

{Ovreuit Court, E. D. New Twk. December 1, 1888.) 

1. EqTJITT— JUEISDICTION— LOSS BY SUBSEQUBKT EVENTS. 

The jurisdiction of an equity court is not entirely ousted by the happening 
of an event, subséquent to the commencement of an action, which precludes 
the exercise of the power to grant an injunction. Kirk v. Bu Bois, 28 Fed. 
Rep. 460, foUowed. 

2. Patents pok Intentions— Abatbmbnt and Rbvival — Dbath of Pasty. 

A suit for alleged infringement of a patent, praying that défendant be re- 
quired to make discovery of profits, and for an accounting and injunction, 
may be revived, after thé decease of défendant, against his executor. 

In Equity. Final hearing on bill of revivor, its answer, and replica- 
tion. 

W. S. Logan, for complainant. 
John L. Devenny, for défendant. 

Lacombe, J. This action was brought for an alleged infringement of 
a patent. The original biU prays that the défendant be required to make 
disoovery as to the use of said invention and of ail gains and profits received 
by him therefrom, or by means thereof, and that he be required to ac- 
count to the plaintiff; and an injunction is prayed for against the de- 
fendant, his agents, etc. The answer of the original défendant is a 
spécifie déniai. The original défendant having died, his executrix dé- 
nies complainant's right to hâve the action revived, for the reason that 
no injunction can issue against the dead défendant, nor against his exec- 
utrix, who is not alleged to infringe; and that therefore, as the title of 
the principal relief — the injunction and discovery — fails, the incident 
right to an account fails also. Défendant cites Eootv. RaUway Cb., 105 
U. S. 189, and Draper v. Hûdson, 1 Holmes, 208 (1873.) The whole 
subject was discussed in the later case of Kirk v. Du Bois, 28 Fed. Rep. 
460, (1886, W. D. Pa.,) and the conclusion reached that Root v. Railway 
Où. does not go to the extent of holding that jurisdiction is entirely ousted 
by the subséquent happening of an event which precludes the exercise 
of the power to grant an injunction. The décision in Kirk v. Du Bois 
will be foUowed hère. The complainant is entitled to the usual decree 
that the suit be revived against the executrix, and be put in the same 
state it was in prior to the death of the deceased. 

'Reported by Edward G. Benedict, Esq., of the New York bar. 
v.37F.no.3 — 7 
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\ Coosr t>.! Abbott.* 

(O^evit Ociurt, S. D. New Xwh. November 38, 188a) 

Bquity— Practiob— TiMB ï-OH Takino Tbstimony. 

When a party's timé to take hiB testimony has expired vithoùt îtB belng 
. taken, the court may, on cause ahown. grant relief by allowing tbe testi- 
mony to bé taken and filed nune pro jtuno. 

In Equity. Application for extension of time to take testimony. 
H. A. West, for complainant. 
John J. AUm, foT deî&nd&nt. 

Lacombb, J. The défendant has failed to secure the taking of bis 
proof by reason, apparently, of some misunderstanding between bis coun» 
sel and bis solicitor as to who would attend to it. To tbus lose the op- 
portunity of bis presenting bis défense, if he has any, would be a great 
hardship. The court bas power under the rule to grant relief by allow- 
ing the testimony to be taken and filed nuncpro tune. Fischer v. Hayes, 
6 Fed. Rep. 76. In view of the fact that the next term for trial of eq- 
uity causes will not be beld till March, the granting of sucb relief wiU 
work no injustice to the complainant. The défendant may enter an or- 
der extending bis time to take testimony to and including December 
31st, such testimony, when taken, to be filed mmcpro tune as of August 
10, 1888. If défendant wisbes to cross-examine any of plaintiff's wit- 
nesses who were examined on July 9th to July 13th, he may, before 
taking any of bis own testimony, ^ secure tbeir présence by subpœna, and 
upon their appearance proceed with tbeir crosa-examination. Complain- 
ant may bave 20 days after close of defendant's case to take testimony 
in rebuttal. Défendant must accept notice of trial for March term, and 
the case is ordered on the calendar for that term. 



DUDEN ». Maloy.* 

{Œreuit Court, È.D. Mw York. November 81, 1888.) 

Pabtsbbship— AccouNTiNO— Pabtibs. 

In an action between former partners for an acconnting, défendant moved 
that a corporation be made » party to the suit on the ground that it had prpp- 
erty belonging to the old partnership, and that complainant was irresponsible. 
Défendant had an action pending in the state court forsimilar relief, in which 
real estate had been impounded by the filing of a lis pendena. Held, that 
défendant must show a reasonable probability of his obtaining a judgment 
agaiust complainant for a greater sum than that already secured in the state 
court. As ail the évidence on that point had been regularly taken before the 
master, but défendant had not since then pressed the case to a décision, helÂ, 
that the motion should be denied. 

•Reported by Edward G. Benediot, Esq., of the New York bar. 
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In Equity. , On motion to make the Associated Lace-Makers' Company 
a party to this suit. 

Bill by Herman Duden against Michael F. Maloy for au accounting 
of the partnership assets of Duden & Ce. 

Howard Y. StiUman, for complainant. 

J. M. Lyddy, for défendant. 

Lacombe, J. The Associated Lace-Makers' Company is not an indis- 
pensable party to this suit. The accounts of the firm of Duden & Co., 
of New York, the sole partners in which were the complainant and de- 
fendant, can be adjusted, and a decree for money judgment against either 
side entered, without the présence of the corporation. Défendant, how- 
ever, claims that the Lace-Makers' Asssociation should be brought in 
because it has become possessed of property of the old partnership, which 
may be dissipated unless the court impounds it, and which should be 
applied to the payment of whatever judgment the défendant may obtain 
against complainant upon the accounting; complainant himself being, 
as défendant contends, irresponsible. Défendant has an action pending 
in the suprême court against the corporation for similar relief, in which 
by the filing of a lis pmdens he has impounded real estate worth from 
$10,000 to $15,000. The application now made is not of right, but ad- 
dressed to the discrétion of the court. It is essential to its granting that 
the défendant should show a reasonable probability of his obtaining a 
judgment against the complainant for a greater sum than that already 
secured by his Us pe^idens in the sta te. court. That he will be able to ob- 
tain such a decree is vigorously disputed by complainant. The question 
is one which should not be decided upon afSdavits. It appears that ail 
the évidence upon that point deemed material by either party has been 
taken regularly before the master; but though the record was completed 
some time since, défendant has aot pressed the case to a décision, and 
since the argument of this motion has, as the mastci* informa me, asked 
for and obtained an adjournment. This fact, coupled with his long de- 
lav in moving to make the corporation a party, la suffîcieut reasou for 
denying the motion. 



ROSSMAN V. ÏÏEDDEN, Collcctor. 

{OireuU Court, B. D. New Tork. December 12, 1888.) 

CusTOMS DuTiBS— Classification— QiAZBD Tiles— Ket. 8t. U. S. § : 

Plain glazed tiles of différent colors, used for hearths, bath-rooms, walls. 
dadoes, wainscoting, and ornatnéntal purposes, are not "paving tiles, " within 
the meaning of Schedule B of the tariff act of 1883, (Heyl, par. 130,) but are 
properly enumerated as"earthenware, * » * glazed, * « * composed 
of earthy or minerai. substances, not especially enumerated or provided for 
in this act, " (Schedule B, Heyl, par. 137,} and dutiable at 55 per centum aâ va- 
lorem. . ' 
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2. Same— Earthenwabe Qlazed. 

The word8"earthenware • • • glazed" are a suflScient enumeration of 
the mercbandise (plain glazed tile)to take it out of the opération of the simil- 
itude clause, (section 2499, Bev. St.,) as assimilatiog to either paving or encaus- 
tic tile. 
8. Same— Voltjntart Patmbnts— Recotbbt. 

Duties pald after delivery of goods to importer cannot be recovered back 
in an action against tbe collector. 
(SffUabus ly the Court.) 

At Law. Action to recovér excess ot duty upon merchandise. 

This action was brought by Adolph Rossman against Edward L. Hed- 
den, collector of customs at the port of New York, to recover an aJleged 
excess of duty upon certain plain glazed tiles imported into said port 
from Scotland and from France, by the steamers Canada, Furnessia, and 
Rhoetia, in February, May, and June, 1886. The collector assessed 
duty thereon at 55 per centum ad valorem, under Schedule B of the tariff 
act of March 3, 1883, (22 St. at Large, c. 121, p. 495,) Heyl, par. 127, 
which reads as follows: 

"AU other earthen, stone, and crockery ware, white, glazed, or edged, com- 
poaed of eartby or minerai substances, net specially enumerated or provided 
for in this act, 55 per centum ad valorem." ^^ 

The plaintiff protested as to the importation by the Canada and Rhoe- 
tia, as follows: 

"We protest against your décision as to the rate, 55 per centum, andamount 
of duties to be paid ou the tiles entered by us for consumption, because they 
aredutiable at 20 per centum, under Schedule B, as paving tiles directly, or 
hy virtue of section 2499, Rev. St. If net so dutiable, then they should pay 
85 per centum by similitude toencaustic tiles, under said section and' schedule. 
"We pay the excess exacted under compulsion, solely to get possession of the 
goods." 

The protest on the importation by the Furnessia was as follows: 
"We protest against your décision as to the rate and amount of duties to be 
paid on the tiles entered by us for consumption May 25, 1886, per Furnessia, 
71,315, from Glasgow, because they are dutiable at 35% ad val., under sec- 
tion 2499, Eev. St., by similitude to encaustic tiles, provided for in Tarifl 
Schedule B. We pay the excess exacted under compulsion, solely to get the 
goods." 

The paragraphs of Schedule B, referred to in the protest of the plain- 
tiff, read: 

"Encaustic tiles, 35 per centum ad valorem." Heyl, par. 129. "Brick, 
flre-brick, and rooflng and paving tile, not specially enumerated or provided 
for in this act, 20 per ceutum ad valorem." Heyl, par. 130. 

Section 2499, Rev. St., reads: 

"There shall be levied, coUected, and paid on each and every non-enumer- 
ated article which bears a similitude, either in material, quality, texture, or 
the use to which it may be applied, to any article enumerated in this title as 
Chargeable with duty, the same rate of duty which is levied and charged on 
the enumerated article which it most resembles in any of the particulars bef ore 
jnentioned," etc. 

Upon the trial it was shown by évidence that the plaintiff 's importa- 
tions were plain white, cream, and brown glazed tiles, used for walls, 
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dadoes, wainscoting, and also for the bottom and facing of hearths, for 
ornamenting the borders of floors, and for fioors of bath-rooms and Con- 
servatories. They were not encaustic tiles. It was also shown as to the 
importation by the Canada that ail of the goods were delivered to the im- 
porter on or before March 18, 1886, and the increased duty was not paid 
until May 10, 1886. At the close of the trial the plaintiff contended 
that the tiles in suit were "paving tiles," because in some of their uses 
they jvere laid horizontally, and any tile laid horizon tally was a paving 
tile; that they were not earthenware, within the meaning of the tariff act 
of 1883; that the term "earthenware" was too gênerai to enumerate the 
goods in suit; that if the jUry should find they were not in fact paving 
tiles, then the similitude clause would apply. The défendant contended 
that they were not in fact "paving tiles," nor known as such at the time 
of the passage of the tariff act of March 3, 1883; that they were enuraer- 
ated as "earthenware, * * * glazed, * * * composed of earthy 
or minerai substances," and that the similitude clause (section 2499, 
Rev. St.) had no application whatever to the merchandise, as that clause 
applied to non-enumerated articles only. 

Stephen A. Walker, U. S. Dist. Atty., and Henry C. Platt, Asst. U. S. 
Dist. Atty., for défendant, cited: 

8mith V. Field, 105 U. S. 53; ArtMir v. Sussfleld, 96 U. S. 128; U. S. v, 
Clarke, 5 Mason, 30; U. 8. v. Telegraph Oo., 2 Bf»n. 362; Jaffray v. Murphy, 
19 Int. Rev. Kec. 143; Newman v. Arthur, 109U. S. 132,3 Sup. Ct. Rep. 88; 
Eeimer v. Schell, 4 Blatchf. 329; Marcel v. Merritt, 116 U. S. 11. 6 Sup. Ct. 
Rep. 207; Siemens v Sellers, 123 U. S. 276, 8 Sup. Ct. Rep. 117; U. 8. v. 
Johnston, 124 U. S. 253, 8 Sup. Ct. Kep. 446; Edwards \.JDarhy, 12 Wheat. 
210; Syn. Ser. 2419, 3352, 3705, 3714, 7051. 

Hartley <k Coleman, for plaintiffs, quoted: 

Maillard v. Lawrence, 1 Blatchf, 504; Arthur v. Fox, 108 U. S. 125, 2 
Sup. Ct. Rep. 371; Cohen v. PI. dps, 2 Sawy. 531; Cummins v. Robertson, 27 
Fed. Rep. 654; Biddle v. Uartranft, 29 Fed. Rep. 90; Mason v. Robertson, 
là. 684; Lloyd v. McWilliams, 31 Fed. Rep. 261. 

Lacombe, J., {orully, char ging jury.) The laboring oar of this case is 
with you, because it is entirely and solely a question of fact, and I shàll 
detain you but a few minutes in formulating the précise question which 
you must answer under the évidence in the case. 

In the first place, as to the importation by the Canada, as I hâve be- 
fore intimated, your verdict must be for the défendant, for the reason 
that the payment was not in fact made to obtain possession of the goods. 
With regard to the importation by the Furnessia, the protest of the 
plaintiff restricted him to a single claim, to-witj that thèse goods were 
similar in uses, quality, material, and texture to encaustic tiles, and 
•should therefore pay the same duty as that paid by encaustic tiles. In 
the view which I take of the similitude clause, and guided by the décis- 
ions of SmUh v. Mdd, 105 U. S. 53; Arthur v. Sussfield, 96 U. S. 128; 
and AHkur v. Butterfield, 125 U. S. 70, 8 Sup. Ct. Rep. 714,-1 shall, as 
to the importations by that particular vessel, direct a verdict for the de- 
fendant. 
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There is left, then, for your considération, only the importation by the 
Rhoetia. The pld English word"ware," with which you are familiar, 
in the combination of hardware, tinware, etc., is a comprehensive word. 
It. is defined by Worcester and Webster as "goods, çonimodities, mer- 
chandise," and in the same dictionaries the term "earthenware" is de- 
fined as " ware made of earth or clay." Reading in for the word " ware" 
the définition which the dictionary gives it, we will find as the définition 
of "earthenware," "goods, commodities, or merehandise made of earth 
or clay." That, you see, is a very gênerai, broad, and comprehensive 
word-, and it was evidently used by congress in that same sensé, for we 
find the word "earthenware" used as the heading of a schedule which 
contains articles as dissimilar as a porcelain teacup, a Parian vase, a fire- 
brick, and a slate pencil. It is sufiiciently broad, this word "earthen- 
ware," to cover "tiles,"— to cover the articles imported by the plaintiff 
hère as they appear and bave been described by the witnesses. There- 
fore, unless they are covered by some other provision of the tariff act, 
they must be held dutiable as "earthenware," and the détermination of 
the collecter in that respect sustained. Now, the word "tiles" occurs 
twice in this tariff act,— once in combination with the word "encaustic," 
a spécifie and particular duty being laid upon encaustic tiles. It is con- 
ceded practically by both sidesthat thèse importations are not encaustic 
tiles. Encaustic tiles are composed of two or more kinds of clay in the 
same tile, moulded and mixed up together in some way, and the articles 
before us contain but one kind of clay in each tile. Therefore the pro- 
vision in regard to encaustic tiles bas no bearing on this case. 

There is left, "then, the clause No. 130: "Brick, fire-brick, and roof- 
ing and paving tile." The plaintiff contends that thèse goods fall fairly 
within that définition. The words "paving tile" hâve a plain, ordinary 
meaning, which any man of intelligence could détermine for himself. A 
paving tile means a tile for paving. That is the way the word would be 
understood by any one who heard it or saw it in a book or in a statute. 
Congress, however, legislates upon thèse tariff acts, only after a careful 
examination of the condition of afFairs touching the particular industry, 
or the particular kind of goods, with regard to which it is legislating. 
It looks into the history, it looks into the présent condition, the uses, the 
material, the composition, the usages of trade, and the gênerai use to 
which the article is put in the community; and of course the interpréta- 
tion of an act of congress should, so far as may be, be had in the same 
light as that in which congress passed the act, and it is for that reason 
that I hâve allowed so voluminous a body of testimony to be imported 
into this case, bearing upon the character of the article, its composition, 
the materials of which it is made, how it is made, its qualities, its uses, 
and its history in the trade and commerce of this country. It was necr- 
essary to do that, in order, so far as might be, to enable you to answer 
the, single question which goes to you; and in order that that question 
may be put so that you can readily carry it with you, I bave reduced 
it to writing. It is this, and is the only question you will hâve to an- 
swer: 
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"On March 3, 1883, when tliis aet was passed, was thé character of thiese 
tiles such, and had their use up to that time been such, that they would fairly 
be included within the térm 'paving tiles,' as used by congress in the section 
quoted; that is, the section providing for a duty on brick, Qre-brick, and roof- 
ing and paving tiles î" 

Now, you will perceive, in the first place, that it is immaterial whether 
or not they are now used for paving. Congress legislated under thefacts 
as they were at the time; and you will further perceive that their use at 
that time for such purposes mnst hâve been sufflciently substantial, 
when compared with their other uses, if any, to suggest this particular 
kind of tile to any one who might at that time be preparing an exhaust- 
ive list of paving tiles or tiles for paving. If — taking into considération 
the condition of the trade at that time, the size, the composition, the 
character of thèse articles, their adaptability to uses, and the uses they 
were put to at the time the act was passed — you are satisfied that they 
were then paving tiles, your verdict will be for the plaintififj otherwiae it 
will be for the défendant. 

Verdict rendered for défendant. 



BbIGHTLEY V. LiTTLETON et cH.^ 
((Hreuit Court, E. D. PenTuylvania. November 84, 1888.) 

1. CtoPYHraHT— What wiLii bb Pbotected— Blatîk LegaIi Forms. 

A blank form of application for a license to sell liquor at retail, composed 
of three blanks, — a 'pétition, " a "bond and warrant, '' and a "justiflcation, * — 
ail intended to be flUed up and ûled by the applicant, is included in the term 
"book, " and is the subject of a valid copyright. 

9L Same— Ohioinalitt. 

Â. séries of forma, prepared in accordance with a certain statute, minor parts 
in eachbeing old, but so combined with parts drawn inpursaanceof thé stat- 
ute as to make a complète form, possesses sufiScient originality to be the sub- 
ject of a copyright. 

8. Sami: — Ihpbikgbmbnt. 

Where parts of a séries of forma are identical with those of a former copy- 
righted séries except for a word or two inserted in several places, the whole 
séries showing a substantial identity, and the counsel employed to draw up 
the second séries aclsnowledges having the flrst before him while so doing, 
the second séries will bie regarded as a copy of the ârst, aud an infringeiùent. 

In Equity. Bill for infringement of copyright. 

The plaintiff was the author of a séries of blank forma intended tb be 
filled in by the applicant for a license to sell liquor at retail «rider thé âct 
of 1887. Littleton, the clerk of the court which had jurisdiction to grant 
the licenses, caused a number of similar forms to be drawn up and printed 
by Geddes, and given or sold to the applicants. 

'Reported by C. B. Taylor, Esq., of the Philadelphia bar. 
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F. F. Brightley, pro se. 

David W. SeUa-s, for défendants. 

Butler, J. The plaintifPs copyright ia valid. The act of congress 
provides that "any citizen of the United States * =k * ^Jjq shall be 
theauthor, inventer, designer, or proprietor of any book, map, chart, dra- 
matic or musical composition, engraving, eut, print, photograph, draw- 
ing, chromo, statue, or statuary, * * * shall, upon coniplying with 
the provisions of this chapter, hâve the sole liberty of printing, publish- 
jj^g^ * * * ^jjçj vending the same." This act is founded on the 
constitutional provision which confers on congress the power to protect 
authors and inventors in their respective works. The object of the act 
and constitutional provision, as expressed, is"to promote the progress of 
science and useful arts by securing to authors and inventors the exclusive 
right to their respective writings and their discoveries." The language 
of the act must be read in connection with the constitutional provision, 
and be so construed as to promote the object and conform to the purpose 
expressed therein. 

If the question before me were new, I might find some difEculty in 
sustaining the plaintifî's claim. The statute, however, has been so lib- 
erally construed as to make it embrace within the term "book," every 
character of publication; whether a volume, pamphlet, nevvspaper ar- 
ticle, calendar, or catalogue. In this construction our courts bave 
siinply followed those of England in their interprétation of similar lan- 
guage contained in the English statute. The matter must be original 
and possess some possible utility. The originality, however, may be 
of the lowest order, and the utility barely perceptible; Drone, Copyr. 
210. It has been repeatedly held that a book of fbrms is entitled to the 
protection of the statutes. The plaintiff's forms are original in the sensé 
hère involved. They are founded upon and are adapted to the require- 
ments of the Pennsylvania statute of 1887, relating to the sale of liquors. 
While minor parts of each form are old, they are so combined with thé 
parts drawn in pursuance of the statute as to make a complète form. 
To prépare such instruments requires some learning, and in volves some 
literary labor; quite as much as thè compilation of facts or figures, or ex- 
tracts from books. Such compilations are entitled to a copyright, under 
the construction given to the statute; Drone, Copyr. 208-210. The 
plaintifPs right, however, protects him only against transcribing and 
publishing his forms; in other words, against the appropriation of his 
work. It does not confer upon him a nionopoly of the forms required 
by the statute of 1887. Any one is at liberty to prépare and publish 
such forms, and it is immaterial that they may resemble his, or be sub- 
stantially idçntical with them, provided they are not copies. The re- 
quirements of the statute in this respect are simple, and ail forms pre- 
pared in pursuance of them by différent individuals must necessarily hâve 
close resemblance to each other. 

Hâve the défendants infringed? They hâve printed and published 
forms ideutical iu most respects with the plaintiffs. The pétitions, 
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froin the paragraph marked with the figure 4 to the end, (excludiiig 
the affidavit, which may hâve been copied from any other,) are iden- 
tical, except where a word or two bas been added by défendants in two 
or three instances. The sarae is true of the bonds and warrants of at- 
torney. In the justification of sureties, the only différence is in the 
addition by défendants of two lines at the close. Were thes^ forms 
copied from the plaintifPs? The plaintiff's forms, with others drawn by 
différent individuels, were placed in the hands of counsel by Mr. Little- 
ton, with instructions to prépare forms to meet the requireraents of the 
statute. Between the plaintifFs and the others so placed in counsel's 
hands, there is such différence as would naturally be expected in forms 
prepared by différent individuals. A variation in language, in arrange- 
ment of parts and sentences. The identity existing between the plaintiff's 
and those published by the défendants, taken in connection with the fact 
that the counsel who ,prfepared the défendants' had the plaintiff's before 
him, justifies and demands a conclusion that the défendants' were mairily 
copied from the plaintiffs. Especially is'this so in the absence of any 
positive évidence to the contrary. The counsel, when examined as a wi't- 
ness, does not appear to bave been interrogated directly respecting it, and 
bis testimony does not cover the point. What he says amounts to no 
more than that he prepared the forms after having examined those brought 
him, and found them defective. In so far, therefore, as the défendants' 
forms are identical with the plaintiff's, I must and do regard them as 
copied from the latter. For the injury which the plaintiff may show bas 
resulted to him from this appropriation of his work the défendants must 
respond in damages. 

To avoid the danger of misapprehension, it is proper to say something 
further, although what bas been said is sufficient to dispose of the ques- 
tion befbre me. The plaintiff^s object in obtaining his copyright appears 
to hâve been, not so much to secure the monopoly of selling his work as 
a book of instructions to those who contemplated proceedings under the 
statute of 1887, as it was to secure a monopoly of the use of his forms in 
such proceedings as pétitions, bonds, etc., thus entitling him to enjoin 
individuals who may buy his work, against employing and following it in 
the préparation of pétitions, bonds, etc., for their own use in court. 
When the question arises whether his right secures such a monopoly, a 
différent case will be presented from that now decided. Possibly the ques- 
tion may arise in the assessment of damages when the extent and value 
of the plaintiff's right are under considération. A decree may be pre- 
pared in accordance with the foregoing opinion. 
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United States v. Claek. 
(Circuit Court, D. Minnesota. December 14, 1888.) 

PosT- Office — Offenses agatkst Postal Laws — Obscène Mattee— Indiot- 

An indictment under Rev. St.TJ. S. §3893, chargingtliatdefendantdidknow- 
iDgly deposit for mailing and delivery certain obscène pictures, etc., is not 
open to the objection that it is nat alleged that the défendant knew the char- 
acter of that which he deposited.' 

Indictment for Mailing Obscène Matter. 

Geo. N. Baxter and Henry C. Wood, for plaintiff.' 

Gould & Snow, for défendant. 

Brewee, J. This is a motion in arrest of judgment. The indictment 
charges that the défendant did unlawfuUy and willfuUy , knowingly deposit 
and cause to be deposited formailing and delivery, in a post-office of the 
United States, to-wit, the post-oflSce at Wiscoy, in said district of Min- 
' nesota, a certain lewd, obscène, and lascivious picture of an indécent 
character, etc. The indictment does not separately charge both the 
knowingly depositing of something in the post-office, and also that the 
défendant knew that this which he deposited was obscène; and the point 
i is made that the gist of the offense is that he knew the character of that 
which he deposited, and that, ini the absence of such an allégation, the 
indictment la defective. The indictment foUows the statute. That, of 
course, is not always conclusive, for it is settled by the suprême court 
::of the United States that it is not sufficîent in an indictment "to set forth 
the, offense in the words of the statute, unless those words of themselves 
fuUy, directly, and expressly, without any uncertaintyor ambiguity, set 
forth ail the éléments necessary to constitute the offense intended to be 
punished; and the fact that the statute in question, read in the light of 
the common law and of other statùtes on like matter, enables the court 
ito infer the intent of the législature, does not dispense with the necessity 
of alleging ail the facts necessa:ry to bring the case within that intent." 
UvSi ■V, Carll, 105 U. S. 611, and cases cited. Yet there is always a 
presumption that the language of the statute fuUy describes the offense 
intended to be punished, and consequently that an indictment using that 
language also fully describes the offense. Now, the statute (section 3893, 
-Eey. St.) déclares that every obscène, lewd, or lascivious book, etc., is 
hereby declared to be non-mailable matter, and shall not be conveyed in 
the mails, nor delivered from any post-office, nor by any letter carrier; 
and then adds that any person who shall knowingly deposit anything 
declared to be non-mailable, shall be deemed guilty of a misdemeanor, 
etc. The matter mailed as described in the indictment was unquestion- 

'In TJ. 8. V. Chase, 37 Ped. Rep. 807, an indictment similar to that in the principal 
case was held defective in matter of f orm only, and cùred by Rev. St. TJ. S. § 1035. For 
full discussions of the offense of mailing obscène matter, see U. 8. v. Mathias, 86 Fed. 
Rep. 893, and cases cited. 
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ably non-mailable. The statute déclares thàt whoevei knôwîrigly depos- 
' its non-mailable matter is guilty. The* indictment allèges thiit the de- 
fendant knowingly deposited this non-mailable picturè. Doabtless the 
question turns largely on whether the word, "knowingly," as ùsed in the 
statute and the indictment, qualifies simply the adjacent verb "depdsit," 
or the whole matter described. It may be conceded that ordinariiy an 
adverb is understood as qualifying its adjacent verb; and yet that is net 
always true, and in construing words and sentences used in an indict- 
ment we are to give them their ordinary significance, in the absence of 
some technical construction necessarily imposed upon them, Now, it 
is a familial use of the adverb "knowingly" that it qualifies both its ad- 
jacent verb and the full act thereafter described. A few simple illustra- 
tions will make this clear: I say that a party knowingly told a lie. 
Every one understands from that that I mean that the party has stated 
that which he knew to be a lie, and not simply that he stated that whifch 
was in fact untrue, yet unknown to him to be untrue. And in the same 
way, wheu I say that a party knowingly deposited an obscène picture, 
no one supposes that I mean that he simply deposited a picture, the 
character of which he was ignorant of. AU understand that I mean to 
say that he bas deposited that which he knew to be obscène; and this 
because the adverb "knowingly," used in sentences of this kind, by the 
common understanding of ail, goes beyond the mère verb, and includes 
broadly ail that is expressed in the full act charged to hâve been done. 
Now, congress, in the section under which this indictment was framed, 
chose to use language in this way; and, after defining what was non- 
mailable matter, declared that any one who knowingly deposited such 
non-mailable matter should be punished. Shall I ignore this conamon 
understanding of the use of the word "knowingly" in sentences of this 
kind, or shall I recognize that congress has used this language in its or- 
dinary acceptation; and, having thus sufiBciently described the offense, 
hold thatan indictment which follows that description is sufEcient? Be- 
yond ail this there is a section (1025) which déclares that "no indict- 
ment * * * shall be deemed insufficient, nor shall the trial stop, 
or other proceedings thereon be affected by reason of any defect or im- 
perfection of matter of form ouly which shall not tend to the préjudice 
of the défendant." Can it be possible that the défendant was misled by 
the language of this indictment as to the exact offense with which he Was 
charged? Did he for a moment suppose that he was charged with put- 
ting in the post-office something of which he was entirely ignorant, or 
did he understand from the ordinary meaning of the language used that 
he was chafged with putting in the post-office an obscène picture,-^^that 
which he knew to be obscène? I can hâve no doubt that he was fully 
informed as to the charge against him, and not in the siightest degree 
misled. I am fully aware that there are authorities which do not c6n- 
cur with this view, and yet I think those authorities adhère too çlbsély 
to the rigor and technicality of the old common-law practice, which, 
even in criminal matters, is yielding to the more enlightened jurispru- 
dence of the présent, — a jurisprudence which looks evermore at the inàtter 
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of substance and less at the matter of form. Belîevîng that the défendant 
was fully informed of the matter charged against him, notwithstanding 
the cases cited to me of Oom. v. Boynton, 12 Cush. 499, U. S. v. Slenker, 
32 Fed. Rep. 691, I am constrained to hold that this indictment is suf- 
ficient, and that the motion in arrest must be denied. My brother Nel- 
son agrées with me fully in this matter, and it will be so ordered. 



United States v. Jolly, (two cases.) 
[District Oowi, V,'. D. Tennessee. November 15, 1888.) 

1, FoRSEET— Obligation of United States— Indictmbiît—Ai.lboatiow of In- 
tent. 

If the indictment be for falsely making and forging an obligation of the 
United States, it is suffleient to aver in the gênerai language of the statute an in- 
tent to defraud, and the name of any person sought to be defrauded need not be 
mentioned, nor is any more spécifie averment necessary, such as mightbe re- 
quired if the offense charged were that of passing or attempting to pass, ut- 
tering or piiblishing the forged security. Guilty knowledge, and an inten- 
tion to defraud the United States, if no one else, are necessarily implied from 
the language of the Revised Statutes, § 5414, describing the offense. 

S. SAiiE— What Constitutes— Indobsement of Post-Office Warrant. 

It is an offense against the United States, and forgery, under Rev. St, § 
6414, to falsely and fraudulently write the name of the payée upon the back 
of a post-offlce warrant upon the treasury of the United States, such indorse- 
ment being in a légal sensé a partof the instrument itself. 

8i Post-Office— Labcbnt feom the Mails— Plbading and Pkoof. 

The offenses denounced by Rev. St. §§ 5469, 5470, are not confined to the 
larceny of articles from the mails, or receiving articles stolen therefrom, and 
it is not essential to aver or prove ail the ingrédients of that offense to sus- 
tain the indictment Any taking or abstracting the articles, or receiving 
them, when so taken, with the object described in the statute to "open, " "se- 
crète, " "destroy, " "embezzle, " or "steal, " is within the statute. 

4. Indictmbnt and Information— RBFEREiNa Onb Count to Ànotheb. 

It is not good pleading to ref er to a former count in aid of the averments of 
another, but it is a matter of form only, and cured by section 1035 of the Re- 
vised Statutes, 

ïndictments for Forgery, and for abstracting and embezzling a letter 
from the mails. On motion to quash. 
H.W. McOorry, U. S. Dist. Atty. 
W.W. Murray and E. L. Brdlock, for défendants. 

, Hammond, J. The indictment for forgery of the treasury warrant is- 
sUed from the post-office department for transportation of the mails, and 
set out in hsec verba, avers that the défendant did, "with intent to de- 
fraud, falsely make and forge the name of ' Jas. J. Morgan' on the back 
of a warrant," etc., (describing it.) The warrant, as described, and as 
shown by its words, is one of the securities or obligations of the United 
States which section 5414 of the Revised Statutes of the United , States 
was designed to protect against forgery, counterfeiting, or altering "with 
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intent to defraud," to use the language of the statute. Primarily, the 
implication is that the United States will be defrauded by such conduct; 
and the intent to defraud the United States is necessarily indicated by 
the statute by the very use of the words, " any obligation or security of 
the United States," and therefore it cannot be necessary to aver any spé- 
cifie intent to defraud the United States, or any other person -who may 
be defrauded Ijy the act complained of by the indictment. In an in- 
dictment for the common-law crime of forgery perhaps it might be nec- 
essary, in the absence of législation changing the rule, to allège the name 
of some person intended to be defrauded, or that the name of that person 
was to the jurors unknown. Bish. Dir. & Forms, § 457. But our fédéral 
jurisprudence knows only statutory offenses as they are defined by acts 
of congrebs, and only a gênerai intent to defraud is required or defined 
by this section of the Revised Statutes, which is intentionally so gênerai 
as to protect ail the securities of the United States, and a more spécifie 
intent to defraud particular persons other than those implied by the lan- 
guage used in describing the intent cannot be imported into the act of 
congress without usurping législative functions. 

In the case of U. S. v. Oarll, 105 U. S. 611, the defect was that the 
indictment for "passing, uttering, and publishing" a forged obligation 
under Rev. St. § 5431, did not aver a guilty knowledge of the forgery 
bj' the défendant, wherefore the "intent to defraud" was not described 
sufficiently by using the language of the statute in that section, which • 
is identically the same as that used in section 5414, which we are con- 
sidering. But the différence in the character of the two offenses, in this 
regard, is quite obvious. One may pass a forged instrument innocently, 
because he does not know it to be forged, and believes it to beigenuine; 
but one cannot innocently make or himself foi^e the instrument without 
guilty knowledge of the fact of the want of genuineness, if his intention 
be "to defraud," in the language of the statute. He might, without in- 
tention to defraud, make such an instrument, or counterfeit it by copy- 
ing it or otherwise imitating it, idly, say, or for some iawful purpose; 
but it is entirely sufficient in and by the very, language of the statute to 
négative that kind of innocent conduct by averring that the forgery was 
donc with an intent to defraud. The différence is in the essential nature 
of the two offenses, and the case falls directly within the principle an- 
nounced as an exception to the rule in the case of U. S. v, CarU, supra: 
"Unless those words of themselves fully, directly, and expressly, with- 
out any uncertainty or ambiguity, set forth ail. the éléments necessary to 
constitute the offense intended to be punished." That is the case hère. 
U. S. V. Brittm, 107 U. S. 655, 661, 2 Sup. Gt. Rep. 512. Nor is this 
case like that of Hooper v. State, 8 Humph. 92, which was, again, an in- 
dictment for passing a counterfeit bank-note, where it was held that the 
indictment did not sufficiently charge the intent to defraud the person 
to whom the note was passed. That person might hâve known the 
note to be spurious, and so would not be defrauded, or some other cir- 
cumstance might interveneto relieve the act of the fraudulent intention, 
which fact would -be not at ail inconsistent with the act of passing, where- 
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fore the îndiclment should allège the fraudulent intention specifîcally. 
But with the act of making or committing the forgery itself it is entirely 
différent, as before pointed ont. JJ. S.v. Otey, 31 Fed. Rep. 68. Mèager 
as the indictment is, the objection that the intent to defraud is not more 
specifically set out by naming some person intended to be defrauded is 
not, therefore, well taken. 

The next objection is thàt the indictment is only for the forgery of an 
indorsement upon the post-office warrant, which is not within the Revised 
Statutes, § 6414, but is at most only a common-Jaw or state offense, of 
which this court bas no jurisdiction. This is a very narrow view of the 
statute, and trims it to dimensions that would very materially impair its 
usefulness, and leave the obligations and securities of the United States 
at the mercy of forgera and counterfeiters. I do not comprehend why 
the name of the payée is not as much a part of the instrument as that 
of him who, in behalf of the United States, signs the warrant or check. 
It is conceded that it is so, as appearing on the face of the instrument, 
but it is denied that it is so when placed on the back of it, because, it 
is urged that it is then a mère private writing used for a purpose wholly 
independent of the warrant, and onJy to pass title to it; and that it is no 
more forgery than it would be to hand the warrant over to another, if it 
were payable to bearer, as it might be, and pass it by mère delivery. 
It was very nearly held in U. S. v. Long, 30 Fed. Rep. 678, that the 
■ mère impersonation of the payée would be forgery. Certainly it is, if, 
as in that case, the name of: the payée was signed to the receipt upon 
the money-order by the person impersonating him, and that under a stat- 
ute quite as gênerai as this we are considering. So, too, in Ex parte 
Hibbs, 26 Fed. Rep. 421, 431, a postmaster who issued money-orders 
genuine in their form and substance to ail intents and purposes, so far 
as thèse qualifies relafed to his power to issue them, but designed to àc- 
complish his fraudulent purpose of appropriating to himself, under that 
form of genuineness, the money belonging to the funds provided to pay 
money-orders, was held guilty of forgery under a statute quite as gênerai 
as this. He made out the orders to a fictitious person, used the name 
of that fictitious person through a bank to collect the money, and it was 
tbrgery. It is obvious to the court that the principle of thèse cases is 
correct, The very làct that the warrant is made payable "to order," 
rather than "to bearer i" when it would pass by delivery, like a bank- 
note, shows that the practiceof so writing them is intended to bring the 
indorsement within the protection of the law against forgery, It con- 
stitutes about ail the value there is in so writing them, and the writing 
the name of the payée falsely and fraudulently on the back is just as 
much a forgery of the instrumentas any other false writing concerning 
it would be. It is in every légal sensé a part of the instrument itself. 
The other of thèse two indictments is drawn under Rev. St. §§ 5469,- 
6470y and charges in the first count that the défendant took from the 
mail, félon iously, the letter Contai ning the above-mentioned warrant, and 
then and there opened and enàbezzled the said lettèr; and, in the second 
oount, that he did feloniously "réceiVe" the said check " set out by words' 
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and figures in the first count of this indictment," well knowing the same 
to haye been stolen or embezzled from the mail. It is objected tbat this 
indictment does not contain the nôcessary averments to cciistitute the 
crime of larceny or receivii^ goods stolen from the mails, inasmuch as 
it does not charge the technical larceny of the letter. If it was intended 
in Jones v. U. S., 27 Fed. Rep. 447, to hold that thèse statutes or the 
similar one — Rev. St. § 5467 — involved in that case provide only against 
the crime of larceny of the letters or packets described in the statute, I 
cannot agrée to that ruling. It bas been ruled in this court always that 
thèse statutes were not confined to a technical larceny from the mails, 
but also punished the simple taking to open, embezzle, or destroy, or the 
obtaining of a possession by fraud or déception, etc. ,0f course, a, .tech- 
nical larceny would be included; but likewise acts and conduct not:at ail 
amounting to technical larceny are denounced by the statute, as it seems 
t6 me is plainly indicated by the language used, the gênerai scope and 
the évident purpose of the statutes to protect the mails against ail man- 
ner of pilfering or other wrong-doing by taking from them that which 
should be safely kept in them until delivery to the addressee. The mails 
■wôuld be disastrously plundered, and ail idea of their sanctity gone, un- 
less this be the proper construction. It was said in U. S. v. Stone, 8 
'Ped. Rep. 232, 247, that the word "steal" is not the technical word to 
describe the common-law crime of larceny. That word is not at ail es- 
sential to describe that crime, and it is a mistake, in my judgment, to 
iinply firqm its use only the technical offense of larceny. It is thecom- 
mon speech to describe that oËfense, no doubt, but not the technical 
words. To "feloniously take and carry away" are the technical words; 
the word "steal" having crept from common speech into statutes, décis- 
ions, and indictments, perhaps. I bave not foUowed out this concep- 
tion because it is not necessary to establish it hère, since the statute uses 
the word "take," without the word "feloniously," and in altogether a dif- 
férent sensé, in connection with "open," "secrète," "destroy," "obtain," 
etc. , desciribing very clearly, to my mind, a class of acts whoUy disûon- 
nected with larceny, and for the obvious purpose of the most conaplete 
■ protection of the mails from ail kinds of interférence and meddling with 
their contents, and are not at ail confined to the punishment of larceny. 
This, it seems to me, must be so, and it is emasculating thèse statutes 
: to imply that they punish larceny only, from the use of the word "steal." 
The kst objection is that the second count should be complète within 
iteelf, and should not refer to the other count in aid of its averments. 
That is undoubtedly the best form of good pleading. Whether a count 
drawn as this is could be sustained at common law is very doubtful. 
Perhaps it could not; and there seems to be authority both ways. But 
our Revised Statutes, § 1025, forbid us to quash the indictmait for that 
defect of fortn, as I think this clearly is, and we must therefore amend 
it by overlooking the defect, and reading the averments as if the words 
of the first count referred to as describing the warrant were inserted in 
this second count itself. It is not a technical amendment, but amounts 
to the same thing. I wish to say, however, that the court cannot ap- 
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prove such pleading, and désires that ît shall be abandoned. The ordi- 
nary précédents, long established, should be adhered to as the safest, 
and affording no opportunity for objections like this. Motion overruled. 



United States v. Owens. 
(Œreuit Court, W. D. Tennessee. December 18, 1888.) 

1. COUNTBRFBITING — INDICTMENT — LiKBNESS AKD SIMILITUDE OF TBEASUttY 

Notes. 

It is not essential, in an indictment for counterfeiting LTnited States corn- 
pound-interest treasury notes, to aver that the alleged counterfeits are in the 
likeness and similitude of genuine notes authorized by the act of congress un- 
der which they purport to hâve beèn issued. This may sometimes be neces- 
sary under spécial statutes creating apeciflc ofiEenses as to particular issues of 
government securitîes, but not under section 5431 o^Revised Statutes, as in- 
terpreted by section 5413, providing a gênerai law for punishing tlie f orgery 
of any and ail of the obligations or securities of the United States. 

2. Same— Description of Offense. 

The use qt the words "false, forged, and counterfeited obligation of the 
United ijtates" in the statnte ànd in an iudictment following its language, to 
describe the offense, is sufflcient to imply, without more, that the alleged 
counterfeit set out in Juxc verha in the indictment purports to be a genuine 
obligation of the United States, an^ that it is likewise intended to aver that 
there is or was outstanding or authorized by law a genuine Obligation of which 
the alleged imitation was intended to be a f orgery or counterfeit. 

Indictment for Counterfeiting. On motion in arrest of judgment. 
H. W. McCorry, U. S. Dist. Atty;, and H. Q. Andersm, Asst. U. S. 
Dist. Atty. 
John J. Du Puy, for défendant. 

Hammond, J. The indictment in this case is for a violation of Re- 
.vised Statutes, § 5431, by passing, or attempting to pass, concealing, 
with intent to defraud, and having in possession with like intent, two 
counterfeited compound-interest treasury notes of the United States, of 
date July 15, 1864, which are set out in hsec verhain ail the counts of 
the indictment. It is only necessary to quote the following clause in 
the first count, the others being similar, to explain the objections that 
are now made to the indictment on this motion to arrest the judgment: 
"That said défendant did feloniously utter, publish, and attempt to pasa 
a certain false, forged, and counterfeited obligation of the United States, 
■to-wit, a certain false, forged, and counterfeited United States compound- 
interest treasury note of the dénomination of fifty dollars, which said 
false, forged, and counterfeited United States compound interest treas- 
ury note is as follows, that is to say:" (and hère it is copied Verbatim 
in the pleading.) It is objectod that this pleading does not say in terra» 
that this alleged counterfeited noté is in the likeness or similitude of any 
genuine obligation of the United States, and that it does not aver that 
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any genuine note of the United States bas bèeri 'authorized by law, or 
is or ever was in circulation as an obligation of the United States. As to 
the latter branch of the objection, it may be said now, as it was ruled 
on the trial upon objections to évidence, that we take judicial notice of 
the acts of congress authorizing the obligations of the United States, 
and that the form and substance of those obligations, when issued, like 
the forms of the coins that are niinted by law, and especially such as 
are used as money, as the genuine notes of tins issue were, become a 
matter of common knowledge, that need be neither averred nor proved 
on a trial for forging or counterfeiting them, especially under a statute 
framed, as.this was, to protect ail the obligations or securities of the 
United States from such déprédations. There may be spécial offenses 
created to protect partieular issues or securities "issued under this aet,"a3 
the phrase usually runs; and, indeed, that was the common practice at 
first, as the history of this législation shows, to include in an act, authoriz- 
ing the issue of an obligation, provisions to protect that security from for- 
gery and ail forms of counterfeiting; and possibly, under some or any of 
those spécial acts, it would be necessary to aver (and the omission might 
be fatal) that the given security waa issued under that partieular act so as 
to set forth the especial and partieular offense which that act might de- 
fine and punish, the définition and the punishment being alike especial 
and partieular. The obvious advantage of a gênerai statute was so great 
that by the act of June 30, 1864, (chapter 172, § 10, 13 St. 221,) this 
section of the Revised Statutes was first enacted in the broadest possible 
terms to cover the forgery or counterfeiting of "any obligation or other 
security of the United States." This and other sections hâve been Con- 
solidated and broken up in the revision for convenience of sj'^stematic ar- 
rangement; but now, as at first, they constitute a gênerai criminal code 
against the forgery and counterfeiting of thèse securities. And to make 
the matter still more certain, a statutory définition was given of the 
words "obligation or other security of the United States," which has been 
from time to time so extended that it appears in the Revised Statutes (sec- 
tion 5413) so broad that it ineludes almost everything one can thinkof as 
an obligation of the United States, even including postage stamps, issued 
under any act of congress. Rev. St. 5413, (act 1864, c. 172, § 13, 13 
St. 222.) Therefore, even where spécial provision is made against coun- 
terfeiting partieular securities, as for example, by Rev. St. § 5415, pro- 
tecting national bank-notes, it may be that the prosecuting district at- 
torney has bis choice to prpceed under the spécial act or under this more 
gênerai law against ail counterfeiting of any obligation or security, since 
we see that class of notes included in the statutory définition. Rev. St. 
§ 5413. Be this as it^may, under the gênerai law the courts are com- 
manded, as ail others are, to hold those words to mean — and they are 
the words used in this indictment — "ail treasury noies issued under any 
act of congress," to apply them to this case. Id. It must be, therefore, 
th^-t thèse words are sufficient in the indictment to indicate the existence 
of, and the form and sui)stance of, the gennine notes, without any more 
especial description than is furnished by their use. In other words, the 
v.37F.no.3— 8 



'114 FEDERAL EEPOHTEK. 

language of the statùte itself sufficiently describes thè offense, without 
more; and the averments hère liiàt the obligation counterfeited was "a 
United States compound-interest treasury note," etc., acçompanied with 
the most minute description iri' heec verba of the alleged forgery itself, 
were ample to answer the constitutional requirement that the défend- 
ant should hâve notice of that which he is called upon to défend. U. 
S. V. BrUton, 107 U. S. 655, 661^ 2 Sup. Ct. Rep. 512; U. S. v, GarU, 
105 Û. S, 611; U. S. V. JoUy, ante, 108. 

The state décisions referred to coneerning acts of the législature au- 
thorizing private corporations to issue bank-notes, and deciding that the 
authority to issue the notes and the fact of issuing them should be averred 
in an indictment for counterfeiting them, are not in point, in my judg- 
ment. Those are in the nature of private notes circulated as currency 
by law, and those facts are pefhaps essential, under the statutes or the 
conjmon law punishing their forgery or. use as counterfeits, to be averred; 
but the United States' statutes prooeed upon a broader ground to punish 
by gênerai law, designed espeoially for that purpose, ail fqrging and 
counterfeiting of any of its obligations or securities, and congress may 
make the law according to its wisdom as long as the defendant's consti- 
tutional right to be informed of the statutory offense with which he is 
charged be not invaded, but protected, by either so describing the offense 
in the statute that he shall know, or supplementing the statute by the 
averments of the indictment. 

The other branch of the objection to the indictment is quite nearly 
akin to that already considered. The force of it may be stated to be a 
com plaint that the indictment avers a conclusion of fact, and not the sub- 
stantial acts of the défendant constituting the offense, by merely al- 
leging that the note was "falsoj forged, and counterfeited," and not alleg- 
ing that it was " in the likeness and similitude" of the genuine note. Thè 
statute does not contain thèse lasiquoted words, nor does the other section 
denouncingthe act of the forgery itself contain them, Rev. St. §§ 5414, 
6431. The statute against counterfeiting the coin does contain them, but 
the two must not be cohfounded. Id . § 5457 . What bas been said about 
the fullness of the implications of the words "obligation or other security 
of the United States," and the statutory définition of them, as used in the 
section constituting this offense, and necessarily also when used in an 
indictment foUowing the statutory words so defined, applies with full 
force hère. They necessarily împly under that defiinition that an aver- 
ment in those words of "a certain' false, forged, and counterfeited obliga- 
tion of the United States" is based upon a mental substitution of the pre- 
ceding and essential notion of a genuine note to be counterfeited; that is 
to say, that this instrument alleged to be false, forged, and counterfeited 
ds in the similitude and likeness of a genuine "obligation of the United 
States" of the same ténor, purport, and effect, if I may so express it. 
Fortunately, I find this point distinctly decided ànd cleared up by the 
suprême court of the United States, thbughit was not there presented in 
precisely the same way thatît is hère; for in that case the indictment, 
which was.under ôneof the spécial acts I hâve referred to punishing the 



TJNPED STATES V, OWENS, 115 

counterfeiting of securities '^issued under the authority of this act," did 
aver thatthe false note purported to be issued under the authority of 
that act of congress, and perhaps, as I hâve already endeavored to ex- 
plain, that averment was necessary, under such a spécial law. But it 
will be observed there was there as hère no averment of any genuine note 
being either authorized or issued, only that the false note purported to 
be under the given act of congress, etc. The objection was made that a 
false note was no note at ail, and it was quite immaterial that it should 
purport to be issued under an act of congress. It was none the better 
for such purport, and congress had not made it an offense to issue a false 
note pretending to be issued by authority of congress, and therefore there 
was a fatal repugnancy, since the allégation of its being false, and the 
allégation of its being issued by a purported authority, were inconsist- 
ent; and thjs infirmity extended to the statute as well as to the indict- 
ment. The suprême court, overruling a former décision, perhaps, — for 
that court rarely admits that it overrules one of its own décisions, but 
leaves other courts to détermine whether it does or not, as best they may, 
— held, as we do hère, that wliat is meant by a "false, forged, andcoun- 
terfeited" bank-note is "a forged paper in the similitude of a bank-note, 
or which on its face appears to be such a note," to use the language of 
Mr. Justice Miller. This implication for supplying that which is left 
out, and which the best pieading, I havé no doubt, ought not to leave to 
implication, is ail the stronger under thèse gênerai laws and the sections 
of the Revised Statutes which hâve been already fully cited, thau they 
were in that case of U. S. v. Howdl, 11 Wall. 432, 436; and on its au- 
thoritj' the objection made hère seems not to be well taken, plausible as 
it is, and was thought to be in that case. But it may be added, by way 
of caution, that the words which this objection suggests as those which 
ought not to bave been omitted — thatthe forged note was "in the likeness 
and similitude" of the genuine note — are not in this statute, and perhaps 
were intentionally left out for a better reason than that the reader might 
be left to "mentally supply the eUipsis," as the court says we may prop- 
erly do as above indicated. And this reason may be suggested as an in- 
tention on the part of congress to widen the description of the offense, 
and punish the forgery and counterfeiting of the obligations of the United 
States when the forgeries were not in the likeness and similitude of any 
genuine notes. Suppose, for instance, thèse counterfeits, instead of be- 
ing printed in green and black colors with golden tints upon the face, had 
been printed in red and black, would they bave been any less counter- 
feits under thèse acts of congress? The objection hère implies they would, 
but I am not willing to agrée to that implication, since there may be an 
intention to punish the forging of the "obligation," however and in what- 
ever form the words of the obligation and its signatures may be written 
or printed, and however far the counterfeit may départ from the forra of 
the genuine. Coin is not an obligation of the United States, but is the 
thing itself,— money, — and likeness and similitude are essential; but 
thèse promises to pay of the United States should not be forged or coun- 
terièited in any form whatever. This point fâ not presented for diseuse 
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sîon, of course, but ît is well enough to suggest that we should reserve 
any sanction of the idea that "likeness and similitude" are in aU respects 
essentiel under thèse statutes to establish a counterfeit. 

The importance of an allégation as to the existence of a genuine note 
is made somewhat exceptionally prominent by the facts of this case. 
Hère are two counterfeit "compound-interest treasury notes," nearly a 
quarter of a century old, whieh bave lain in "the chest" — as she ex- 
pressed it — of an old colored woman for nearly that length of time, hav- 
ing been brought home "after the surrender," by her husband, "from the 
war." The genuine, as the witnesses say, bave been long since with- 
drawn from circulation, and none bas been seen by any of the experts for 
eight or ten years. The truth is, they bave been quite forgotten as a 
part of the circulation, or as ever having had any existence at ail. It 
does seem to me that under such circumstances an allégation in some 
form of their existence formerly would hâve been best, although I hâve 
no doubt the indictment is good, technically, without it. It follows sub- 
stantially the précédents. Whart. Prec. Ind. Nos. 312, 315j Bish. Dir. 
& Forms, §§ 331 eiseg^., 453 et sej. Motion overruled. 



The William H. Vandebbilt. 

Bbooman V. The William H. Vandebbilt rf al. 

{Oircuit Court, S. D. Nem York. October 15, 1888.) 

CoiLisioN— Pailuhe to Complt with Signal. 

The steam-tug Lee, coming down North river with libelant's boat In tow, 
while rounding to go to the Erie elevator. Jersey City, was delayed by another 
tow running inside of her. She whiatled twice, the latter of which was 
heard and answered by an assenting whlstle from the Vanderbilt, coming lipf 
the river. The assenting signal meant that the Vanderbilt would keep tô the 
eastward, out of the way, and that the Lee might wait in safety. Libelant's 
boat was in view of the Vanderbilt, and was gradually swinging down the 
river, until it came into collision with the Vanderbilt. The testimony as to 
, whether the Vanderbilt immediately stopped and backed was conflicting, 
Held, that the flndingof the district court that the Vanderbilt did not stop and 
back, or keep out of the way, as indicated by her signal, and that she was lia- 
ble for the injury, cannot be disturbed. 

In Admiralty. On appeal from district court. 

Libel by Thomas Brooman against the steam-tug William H. Vander- 
bilt, John H. Starin, claimant, and the steam-tug John Lee, Thomas 
Curran and others, claimants, for damages for the collision of the Will- 
iam H. Vanderbilt with libeilant's boat in tow by the John Lee. lù the 
district court Judge Brown delivered the following opinion: 

"The steam-tug Lee, coming down the Nortli river with the libélaht's boat 
in tow, while rounding in order to go to the Elle elevator. Jersey City; was 
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delayed by another tow running inside of her. While waiting a few minutes 
to let that tow pass to the north, the libelant's boat was run into by the Van- 
derbilt coming up river from below. 

"I am satisfled that the Lee, in running in towards the New Jersey shore, 
went as near to the inside tow as was safe. No fault can be predicated of 
her in this respect. 

"The Lee had a right to turn around in order to make her slip, and to stop 
for any obstacle in the way, until it had passed; but she had no right to turn 
80 suddenly as to make the necessary swing of her tow, which was in ail 
nearly 400 feet long, dangeroiis to vessels coming up the river. I am satis- 
fled that the unexpected long swing of the tow in proximity to the Vanderbilt 
was one cause of the collision, though the main cause, notwithstanding the 
Vanderbilt's testimony, was the failure to stop and back at once after her as- 
senting whistle. I am satisfled that there was ample time and space to avoid 
the tow, had she reversed immediately after her assenting whistle. There is 
a différence of over 600 feet in the estimâtes given as to the distance of the 
Lee from the Vanderbilt when the whistles were exchanged between them. 
The Vanderbilt's witnesses are more likely correct as to her own position at 
that time, i. e., opposite the stock-dock. A person looking from aboard the 
Lee would naturally suppose the Vanderbilt f urthersouth than she really was. 
The Lee had previously given a signal of one whistle, when the Vanderbilt 
was one pier further down the river, which was not ansvvered, becanse not 
heard. The Lee then stopped her engines, and gave a second whistle, but 
went on again as soon as the answer of one whistle from the Vanderbilt was 
received. Before this exchange of whistles the pilot of the Vanderbilt sup- 
posed the Lee intended to wait and let the Vanderbilt go inside of her. "When 
the whistles were exchanged, the courses of the two tugs were crossing. The 
Vanderbilt, having the Lee and her tow on her own starboard hand, was 
bound to keep out of the way of the Lee and her tow. The answer of one 
whistle was an assent by tlie Vanderbilt and an agreement to go to the east- 
ward. The tow was in sight. The Vanderbilt could see its length; and if 
her pilot thought there was not room to maneuver inaccordance with the sig- 
nala, and keep out of the way of the tow, she was bound to give danger sig- 
nais, and not to hâve misled the Lee by ans wering with a signal of one whistle, 
that the Lee should go ahead and cross the Vanderbilt's bow. It must be as- 
Bumed from the assenting signal and the Lee's testimony that there was room 
for the Lee to go ahead safely towards the dock, under ail the circumstances 
of the situation. One of thèse circumstances was the inside tow, which was 
a partial obstruction, and required the Lee to wait, when she had got near 
ber, till the tow had got out of the way, and during this time thè tow was 
necessarily gradually swinging down river. 

"It is immaterial just what was the précise position or heading of the Lee 
If she went as far in towards the tow as was safe, which I consider proved. It 
was not the duty of the Lee to go on up river, and away from hei- destination, 
in order to keep out of the way of the Vanderbilt, unless a spécial emergency 
arose requirîng it, of which the Lee had knowledge in time to avert collision 
by that nieans. In gênerai, the Lee had the right to wait, holding her place 
In the river, as she did, till she could go into her slip, and, having given the 
Vanderbilt timely notice to keep away to the eastward, or avoid her by 
Btopping, and having received an assent thereto, she had a right to expect the 
Vanderbilt tô do one or the other, and thus avoid her tow, The Vanderbilt's 
signal I must consider conflrmàtury proof of the Lee's testimony that she had 
time and space- for keeping away; and that the only'reason she did not do so 
was because she either neglected to observe the inside tow and did not allow 
for the Lee's necessary stop, or else miscalculated tlie length of the tow and 
its swing, and did not stop aud back as soon as she might and ought to hâve 
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done. I see no légal fault in the Lee, and thînk that the Vandèrbilt must be 
held alone to blâme. 

"Had the Lee, in the situation as it actually existed during a minute before 
the collision, under the prior assenting signala, had clear reason to suppose 
that the Vanderbilt was not either stopping or backing in time, or not going 
to the eastward in time to avoid colliding with the end of her tow, it would 
doubtless hâve been a fault in the Lee that she did not hook up and go ahead 
so as to aid in taking her out of the Impending danger of collision* But the 
Lee was 400 feet away from the end of her tow, and it had already swung 
nearly straight down river. It was not possible, I think, for the pilot of the 
Lee, in that situation, to hâve percei ved that there was any necessity for him to 
hook up strong, in time to bave started such a tow so as to be of any service. 
Had there appeared to be danger, «r need of the Lee's aid, it seems fair to as- 
sume, after the Vanderbilt's assenting signais had been given, that some fur- 
ther notice of danger or signal to the Lee should hâve been given by the Van- 
derbilt. No such notice or f urther signais were given by the Vanderbilt, and 
I cannot flnd, therefore, that the pilot of the Lee was chargeable witli any 
tirnely notice that the end of his tow was in danger through any inability or 
neglect of the Vanderbilt so as to require him to deviate from the ordinary 
course in waiting until the inside tow had moved out of the way. The real 
cause of the collision, I am satistled, was partly miscalculation by the Vander- 
bilt, but chiefly her tardiness in reversing after her assenting signal. 

"The libelant Is entitled to judgment agalnst the Vanderbilt, with costs. 
As against the Lee, the libel should be dismissed, with costs," 

Whereupon respondents appeal. 
W. W. Qoodrich, for Starin. 
Peter Alecander, for Curran. 
Josiak A. Hyland, for libelant. 

Lacombb, J. I see no reason for reversîng the decree of the court be- 
low. There is a conflict of testimony as to whether the Vanderbilt did 
or did not stop and back at once after giving her assenting whistle. The 
learned district judge, who heard the witnesses, credited those who tes- 
tified that she did not so stop and back, and disbelieved those who swore 
that she did. There is nothing in the case which raakes that testimony 
so incredible that this court, which bas not heard the witnesses, and is 
therefore without facilities for estimating the value of the personal équa- 
tion, with which ail hunian évidence is to be tested, should disturb his 
finding on that point. He bas also found that the Lee stopped only to 
permit the inside tow to pass, going as near to such tow as was necessary 
and proper. The évidence abundahtly sustains that finding. The Lee's 
tow, though a long one, was not improperly so, in view of the présence 
of ice iu the river. She had a right to stand to for her slip; and when 
the Vanderbilt, whose pilot could see both the length of the Lee's tow 
and the présence of the inside tow, avoidance of which would necessarily 
delay the Lee, gave its assenting whistle, the Lee was justified in carry- 
ing out the maneuver which it had oftered to make, and which would 
bave been successfully accomplished had the Vanderbilt stopped and 
backed at once. 
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The Saratoga.* 

CooFEB V. The Sabatooa. 

{DUtrtet Oowt, 8.D. Neie York. December 16, 1888 

1. Collision— Bbtwebn Stbam akd Bail— Night— Nabkow Channel— High 

Bpked— Négligent Lookôut. 

The steamer S., going down tbe Hadson river at tbe rate of 14 knots, on a 
night wbich was not intensely dark", and in a place where tbe channel was 
not over 700 or 800 feet wide, ran into a schooner beating down river. Held, 
that tbe S. was in fault for tbe collision for not seeing tbe scbooner at least 
500 feet away, and in time to avoid ber, had tbe lookout been vigilant. 

2. Same— Sailing Vessel — Approach of Stbamek— Flash-Lights. 

The schooner beating down, and baving seen tbe steamer a mile distant, 

rapidly overtaking ber, and kndwing tbat ber own colored ligbts were not 

visible to tbe steamer, till a few moments before collision, field also in fault for 

not exbibiting to tbe steamer a flasb-ligbt, or any other signal of ber présence. 

8. Same— Rbv. St. U. B. § 4334. 

Section 4384, Bev. St. U. S., applies to ail sailing vessels. 

In Admiraity. 

Libel by the owner of the schooner L. Holbrook for damages caosed 
by collision with the steam-ship Saratoga. 
Wing, Shotbdy & Futnam, for libelaut. 
Hyland & Zabrishk, for daimant. 

Brown, J. Onthenightof August 15, 1888, as the libelani's schooner 
L. Holbrook, loaded with a cargo of brick, was beating down the Hud- 
son river in a light wind, the tide being ebb, she was run into by the 
passenger steam-boat Saratoga, on her way ffom Troy to New York. 
The place of collision was about in mid-channel, nearly opposite Catskill 
Point, where the available channel-way was only some 700 or 800 feet 
wide. The wind, as adniitted in the pleadings, was about S. S. E., and 
the schooner was on her starboard tack. She must bave been heading, 
therefore, nearly directly across the river, or possibly one point down 
river; not enough to shut ont her red light completely when on her 
course. She was struck on the port side, near the main rigging, and 
sank almost immediately under the stem of the Saratoga. 

The claimants contend that the night was so dark that it was impossi- 
ble for the pilot of the steamer to see the Holbrook, until they were close 
npon hèr,*— within 50 feet, as her witnesses allège. The steamer was 
going at the rate of about fourteen knots through the water; the schooner 
about one and one-half. The lights of the steamer were seen on board 
the schooner when she was over a mile distant. No flash-light was ex- 
hibited from the schooner. On the schooner's previous tack— her port 
tack-^hef head was undoubtedly pointed so much down river that her 
green light was not visible to the steamer behind; and the steamer, 
being then upon a bend in the river, showed her red light only. The 

'Reported by Edward G. Benedict, Esq., of the New York bar. ' 
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schooner was on the port tack probably about five minutes. She began 
co come about from her port to hèr starboard tack probably three or four 
minutes before the collision; but as the wind was light, she would be 
slow in coming around and filling away. When she got filled away on 
the starboard tack, her red light would not, probably, bave come into 
view to the steamer more than a minute or a half minute before the col- 
lision. When she last tacked the two colored lights of the steamer were 
visible, estimated about a half mile distant. The claimants contend 
that a good lookout was kept on the steamer, and that no lights at ail 
on the schooner were seen, or were'at any time visible. This would be 
so, if the schooner on her starboard tack headed two points down river. 
But upon the admitted direction of the wind, it is not probable she 
headed down so much. 

The libelants contend that the night was not dark; that the collision 
was about 15 minutes before the setting of the moon; that though the 
sky was somewhat obscured, the stars were visible overhead; and that 
the hulls and saUs of vessols could be seen without a light at least half 
a mile distant. Some witnesses say that the moon was still visible. 
Numerous witnesses sustain each side on this point. 
, 1 . I am not satjsfied that the night was as dark as contended for by the 
claimants. There is no doubt that the time of collision is accurately fixed 
at very near 11:35 p. m. This was at least 20 minutes before the moon 
had set. Whether the moon had at the time sunk behind the western 
hills or not, its light would not be wholly lost. There was no fog; 
the clouds were not thick, and were at least broken in places. The larga 
passenger steamer Dean Richmond passed by at 1 a. m. Her pilot and 
wheelsman saw the schooner's mast and sails projecting above water when 
about 500 feet, distant. She lay a little to the eastward of the Eich- 
mond's usual course. The latter, however, veered about a half point to the 
westward and passed the wreck about 150 feet ofF. Naturally it would 
hâve been darker then than at the time of collision before the moon had 
set. Whether, therefore, the schooner's red light was exposed to view or 
not, it is more probable that the schooner, or her light, if visible, was 
not seen through some moraentary inattention of the lookout during the 
minute or half minute before collision, than that the darkness was so 
dense that she could not be seen at ail until within 60 feet of her, as the 
claimants allège. In a half minute the Saratoga traveled about 700 feet. 
If the night was as dark as the claimants allège, the high speed of the 
Saratoga in so narrow a channel, and where other vessels were to be ex- 
pected, was unjustifiable. The Batavier, 9 Moore, P. C. 286; The Colo- 
rado, 91 U. S. 692, 703. I think, however, the schooner could hâve 
been seen at least 500 feet distant, and probably much further ofif than 
that. Had she been seen at that distance, as the Richmond saw her, 
, there was ample time to change a point to the wqstward; and half that 
change would bave avoided the schooner. In so narrow a channel-way, 
where vessels were likely to be beating down, with the steamer going 
at such speed, and when the lights of sail vessels beating downward 
would be mostly, if not wholly, obscured, the vigilance of the lookout 
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ought to be proportionate to the 4anger; much stricter, therefore, than 
in the open sea where vessels are few; as in The Algiers, 21 Fed. Rep. 
343. I cannot believe that if this schooner had been seen even 800 feet 
away, as she ought to bave been, the steamer would not bave been able 
easily to go astern of ber by porting her helm. The libelant, indeed, 
contends that the schooîier was seen, and that tbe steamer's helm was 
starboarded, and that she attempted to cross ahead of the schooner. 
But this rests cbiefij'^ on the steamer's bead swinging to the eastward after 
tbe collision, and the appearance of the red ligbt just before collision, 
The near approach of the steamer, however, would cause the latter change 
in lights to an observer on the after-part of the steamer. But as the offi- 
cers in charge deny any change of helm, I accept tbeir account of tbe 
matter in that respect, though not without some doubt, as the steamer 
bad just before been under a starboard helm in coming around the long 
bend. 

2. The libelant's schooner I must bold to bave been equalJy to blâme 
for showing no signal to tbe approaching steamer. Her lights were seen 
some time before;. first ber red light a mile off, afterwards both colored 
lights, making directly for the schooner, when nearly a half mile distant. 
She must bave known that ber own colored lights on ber previous tack 
and on coming about were not visible. There was spécial need, there- 
fore, of some signal to apprise tbe steamer of tbe schooner's présence. 
In tbe case of The Excelsior, 12 Fed. Rep. 203, the failure to exhibit a 
flasb-ligbt in the North river, under section 4234, Rev. St., was beld 
to be a fault contributing to the collision. Tbe libelant contends that 
tbat section applies only to sailing vessels of which the coUector or 
gênerai officers of tbe customs bave jurisdiction. Tbe language of the 
section says "ail sailing vessels." The purposes of tbe act are certainly 
applicable alike to ail vessels engaged in trade and commerce. It would 
resuit in great confusion and misunderstanding if tbe exhibition of a 
flash-light were obligatory on some vessels, and not on otbers.: I tbink 
ail alike are intended. 

Aside from tbe statute, tbe circumstances in this case were sucb that 
tbe exhibition of a signal-light by the schooner was an obligation of rea- 
sonable prudence. The présence and the approach of the steamer and 
her great speed, as one of the usual passenger steamers, were known; 
the cbànnel-way was narrow; and tbe fact that the schooner's colored 
lights, for several minutes previous, had not been visible, and certainly 
up to within two minutes of collision were not visible, when it was clearly 
time tbat the steamer ought to be apprised of the schooner's présence 
ahead, made it obligatory on the schooner to show some signal. Tbe 
signal lantern wasat hand and could bave been used easily. The situa- 
tion was, therefore, one of manifest danger, before the schooner's red 
light could bave çome into view. The obligation of vessels whose col- 
ored lights areobscured to make known tbeir présence seasonably, to an- 
otber vessel behind in circumstances of danger, bas been frequently ad- 
judged. The Oder, 13 Fed. Rep. 272; The State of Alabama, 17 Fed. 
Rep. 855, 856; The Eraatus Coming, 25 Fed. Rep. 574; The Anglo-Indian, 
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8 Asp. 1, 4, 33 Law T. (N, S.) 233, 235. A flash-lîght, or the globe- 
lîght which she had at hand, manifestly ought to hâve been exhibited 
to the steamer as early as the time of the schooner's last tacking, and 
contimied at least until her own red light should be clearly shown to the 
steamer. Had this been done, there can be no doubt the light would 
hâve been seen ou the steamer, and the collision avoided. The omis- 
sion of the light or any other timely signal was therefore a fault contrib- 
uting to the collision. The fault of the schooner did not, however, ex- 
cuse the steamer for the inattention of the lookout, in the spécial circum- 
stances above aoted. The damages must therefore be divided. 



The José E. Moeê. 

Kebb V. The José E. Mobé. 

(dreuit Court, E. J). Nm York. December 1, 1888.) 

1. OOLLIBIOl?— EXTHNT Oî" LlABILITT. 

The liability of the owners of a vessel for damages resulting from a collision, 
in which she W|is at fault, is limited to the amount of their risk in the voyage, 
which is (1) the value of the ship; (S) the expansés of the voyage, including 
ship-stores, loading charges, and pay of crew; and (8) the actual gain of tha 
voyage, estimated Dy deducting fropi the freight aarned the amount of the 
voyage expénses and such additional expansé as is incurred in earning the 
freight after tha collision. 
fi. Same— Intbrbst OU' Awabd. 

Interest on the amount awarded against the owner of a vessel causing a 
maritime èoUision is chargeable onJy from the date of the decree. FoUowing 
The Manitoba, 7 Sup. Ct. Kap. 1138. 

In Admiralty. On report of commissîoner. 

On December 6, 1885, a collision occurred belween the steam-shîp 
Pomona and the barkentine José E. More, oëF Barnegat, N. J. Cross-libels 
were filed , and this court, afErming the district court, bas held the bark- 
entine solely at fault, and adjndged that libelant's damages amount to 
the sumof $14,002.61. 35Fed. Rep. 921. The claimants of the bark- 
entine then paid libelant the sum of $6,105 on account, and this court 
ordéred a référence to report the value of the interest of the claimants in 
the José E. More and her freight moneys as of the date of the collision, for 
the purpose of limiting the liability of the claimants. The commissioner 
bas reported ail the proofe taken before him. The barkentine, which com- 
pleted her voyage, and arrived at this port the day after collision, was 
appraised soon after the filing of the libel, and her value was àscertained 
to be $6,000. This valuation bas been mutually accQpted. Two ques- 
tions are now raised : Mrst, whether claimants are bound to pay interest 
from the date of collision or from the date of decree; second, whether they 
are boùnd to pay anythiug more than net freight, and what charges are 
to be deduoted from the gross freight to ascertain what is net freight. 



•THE JOSÉ E. UORÉ. 12S 

Jas. K. HiU, Wing & Shoudy, and HanringUm Putnam, for lîbelant, 
cited: 

To the question of freight: The Seotland, 105 U. S. 24; The City o/Wor' 
loioh, 118 U. 8. 492, 6 Sup. Ct. Bep. 1150; Laws U. S. 1884, C. 121, § 18; The 
Linda Flor, Swab. 309 ; The Maria and Elizabeth, 12 Fed. Kep. 627 ; TheAhUe 
O.Stubhs, 28 Fed. Eep. 719; In re Wright, 10 Ben. 14; AUerp v. MaoJcay, 1 
Spr. 219; The Benares, 14 Jur. 681; Wilson v. Dickson, 2 Bàrn. & Aid. 2; 
TAe /e7-«62/ Tar, 8 Ir. Jur. 317; Lown. Av. (Lond. Ed. 188tf) 824. To the 
question of inteiest: The Dundee, 2 Hagg. Adrn. 143; The Amalta, 34 Law 
J. Pr. 21 ; The Northumhria, L. R. 3 Adm. & Ecc. 6, 12; Ex parte Rayne, 1 
Gale & D. 374; Straker v. ffartland, 34 Law J. Ch. 123; Smith v. Kirby, 1 
Q. B. Div. 131; The Wanata, 95 U. S. 600; The Favorite, 12 Fed. Kçp. 218; 
The Yemon, 36 Fed. Rep. 113; The Seotland, 105 U. S. 24. 

Owen & Gray and Edward L. Gray, for claimants, cited: 
The Manitoba, 122 U. S. 97, 7 Sup. Ct. Kep. 1158: Sumner v. Caswell, 20 

Fed. Rep. 249; In re Wright, 10 Ben. 14; Williamison v. Barrett, 13 How. 111; 

2'Ae Héroïne, 1 Ben. 227. 

Lacombe, j., (afkr stating the fads as above.) The question as to in- 
tere.et has been settled by the suprême court in the case of The Manitoba, 
122 U. S, 97, 7 Sup. Ct. Rep. 1158. It is chargeable only from the 
date of the decree of the district court. ' 

At the date of the collision the claimants had at risk in their maritime 
adventure the value of the vessel, $6,000; the investment they had made 
by way of loading charges, etc., $231.87; the investment they had made 
by purebasing ship-stores and hiring master and marinera, $461.25; and 
whatever actual gain there might be by way of freight over the amount of 
thèse last two investments. At that time the apparent gain was $398.38, 
less whatever additional it might cost to eam it. Had the barkentine 
sunk in mid-ocean, the sum of ail thèse items would bave been lost to 
the owner, and would bave been the limit of his loss. The apparent 
gain by way of freight, $398.38, was in fact saved by means of expend- 
itures subséquent to the collision amounting to $386.60, thus lèaving 
$11.78 as the actual gain which stood at risk at the date of collision. 
The aggr^ate of ail thèse sums thus at risk is $6,704.90, which is the 
value the vessel, $6,000, plus the gross freight earned, less expenses after 
collision, ($1,091.50 — $386.60=$704.90.) There is no reason, on prin- 
ciple, why thèse investments, which the owners had up to the date of the 
collision exposed to the risks of their maritime adventure, should not re- 
spond for aÛ loss incurred; and the latest autbority cited apparentlv sus- 
tains this view. 2%6 Abbie 0. Stubbs, 28 Fed. Rep. 719. The value of 
the claimants interest in the José E. More and its freight moneys as of 
December 6, 1885, is adjudged to be the sum of $6,704.90. The wages 
and board of master and marinera for the day succeeding the accident 
and in which voyage was completed are also to be deducted from 
freight. Decree accordingly. 
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HuLL V. A Caego op Pig-Ieon, etc.' 
[District Court, S. D. Neu) York. December 11, 1888.) 

DBMTTBRAaEl — BeMUBBAGB DaTS — COMPUTATION — CHAETBB-PAETT — WOBKING 
HOUBS. 

A Bteam-ship's charter provided as follows: "To be discbarged as fast as 
steamer car» deliver during ordinary workinç hours, ail time on demurrage 
over and above the said lying days at 20 shillings per hour to be paid by 
charterers for any time expendbd over and above the said hours for loading 
and delivery. " The vessel having been detained 3 days and 3 hours, or 51 
hours after sufflcient time to unload at the usual rate of 10 working hours per 
day had elapsed, held, that the demurrage days counted 24 hours per day, and 
not 10 hours only, and that the vessel was entitled to 51 hours' demurrage. 

In Admiralty. 

Action against the cargo of the steam-ship Hartington for demurrage. 
Butler, Stiliman & Httbbard and Wilhdmus Mynderse, for libelant. 
Knox & WMdward, for claimant. 

Beown, J. The libel was filed to recover demurrage for the détention 
of the steamer Hartington at New York, in the discharge of a cargo of 
pig-iron, in July, 1887. The libelant claimed for 67 hours' détention at 
the rate of 20 shillings British sterling per hour. The charter provided 
as follows: 

"The cargo to be loaded and discharged as fast as the steamer can load and 
deliver during ordinary working hours, aceording to the custom of the re- 
spective ports of loading and discharge, except in case of riot, or any handa 
striking work, or accident to the machinery which may impede tlie ordinary 
loading and discharging of the vessel. And ail time on demurrage over and 
above the said lying days at 20/ per hour to be paid by the charterers for any 
time expended over and above the said hours for loading and delivery." 

In the original charter the words "20/ per hour" are written in place 

of an érasure of " Pounds per day." The principal facts. were ad- 

mitted; it being stipulated that the vessel was ready to discharge after 
due notice at noon on the 12th of July; that afterwards, on the 13th, she 
went to Constable Hook on the charterer's request; that on the 14th only 
three hours were employed in discharging; that she began again at 8 
o'clock on the 15th, when her dîscharge proceeded regularly until it was 
finished, as shown by the log, at 11 o'clock on the 22d; and that the 
"ordinary working hours, aceording to the custom of this port," in the 
discharge of vessels, is 10 hours per day, viz., from 7 to 12 in the fore- 
noon, and from 1 to 6 in the afternoon. The litigation related solely to 
the construction of the above clause of the charter, and whether during 
the days that the vessel was detained, demurrage was to be charged for 
only 10 hours per day, or for 24 hours. 

The actual time occupied in discharging was 66 hours. Had the dis- 
charge commenced when the vessel was ready after due notice, namely, 

iReported by Edward G. Benedict, Esq., of the New York bar. 
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at 12 o'clock on the 12th of July, her discharge would hâve been com- 
pleted (the 17th being Sunday) at 8 o'clock on the 20th. As she was 
in fact discharged at 11 o'clock on the 22d, the actual time of her déten- 
tion beyond the time authorized by the charter was 2 days and 3 hours, 
or 51 hours, instead of 67 hours, as claimed in the libel. The défend- 
ants contend that the demurrage days are to be counted for 10 hours only, 
making, therefore, on this construction, only 23 hours' demurrage. 

I cannot sustain the defendant's contention. The charter déclares that 
the vessel shall be "on demurrage over and above the said Ij'ing days at 
20/ per hour for any time expended over and above the said hours for 
loading and delivery." The "said hours for loading and delivery" ex- 
pired, as above stated, at 8 o'clock on the 20th of July. The charter 
does not say "demurrage to be paid for the ordinary working hours ex- 
pended," but "for any time expended over and above the agreed hours." 
The "said lying days" referred to are the days necessary for loading or 
unloading, reckoned according to working hours; ail after that are de- 
murrage days. The distinction is between the contract "lying days" and 
the demurrage days, as Mr. Eadie, the experienced witness called by the 
défendant, points out. After the contract "lying days" had expired, 
every hour was or might be valuable to the ship. Upon the voyage 
every hour counts: and every day's détention, after the lay days hâve 
expired, is a loss of 24 hours to the ship in her subséquent voyage. 
* Nothing but a clear expression in the charter ought, therefore, to reduce 
the vessel's time allowance below her actual loss of 24 hours per day. 
The adoption in the charter of compensation by the hour, instead of by 
the day, is sufiBciently explained by the intent to reduce the ship's claim 
for détention to a more exact rule than a reckoning by days would give. 
Upon an allowance by the day the charterer would be obliged to pay for 
a whole day, though but an hour of it were consumed. Upon payment 
by the hour, the ship cannot claim for any part of the whole day of 24 
hours beyond the hour of détention. The change in the printed form 
of the charter so as to pay by the hour, is a change in the charterer's 
interest; and in this case he gets the benefit of it, aS I think, to the full 
extent designed. 

Decree for 51 hours at 20 shillings per hour. 



The Raleigh. 

"Wabd V. The Raleigh. 

{Oireutt Court, 8. D. New iork. December 29, 1888,) 

Mabitihb Lmirs— Dischakge by Sale op Vbssbl. 

A wrecked vessel was sold by the master, for a small snm, to one of the snt- 
veyors who recommended the sale, and the master appears to hâve contracted 
for employment upon the vessel. The sale was made, however, with the ap- 
proval of the underwritera who had insured the vessel, and who, after a 
thorough examination of the wreck, regarded it as impracticable to raise the 
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vessel,' and advised a sale; àndbefore tlie sale theoWners h^d made an aban- 
donment to the underwriters, and the underwriters paid Insurance as fora 
total loss. The sale was had àt public auction, after due notice, and the ves- 
sel was bought by the highest Bidder at the sale. At the time of the sale It 
was doubtf ui whether the vessel was worth the cost of salvage. After a large 
sum was expended upon the vessel for repairs, she was libeled for supplies 
furnished previous to the time she was wrecked. Held, ihaX the pre-existing 
. liens were discharged by the sale of the vessel, and that the purchaser had 
established a valid title, notwithstanding he was one of the surveyors who 
récommended the sale, and the relations between the master and himself were 
such as to excite suspicion. 

In Admiralty. On appeal from district court, 32 Fed. Rep. 633. 
Libels by Madgett, Ward and Wilder against the steam-ship Raleigh 
for-advances and supplies. Decree dismissing libels, and Ward appeala. 
Owe)i & Qray, for claitnants. 
Henry D. Hotchkiss, for libelant. 

Wallace, J. The testimony in this case has been read wîth the as- 
sistance of an extremely able and thorough argument of counsel. It has 
been considered in view of the rule that the burden of proof is upon the 
purchaser of a vessel, who asserts that pre-existing liens hâve been di- 
vested by his purchase on a sale by the master, to ehow a valid title, and 
consequently to prove that the master was justified in making the sale by 
adéquate necessity, and acted in eritire good faith for the interest of ail 
concerned. Abb. ShipiJ. 16; Tke Glasgow, 1 Swab. 145; The Australia/ 
Id. 480; The TUtc/a, 5 Mason, 465; Freeman vi East India Co., 5 Barn. 
& Aid. 622; Stephenson v. Insurance Go., 54 Me. 55; The Sarah Ann, 13 
Pet. 402; The Henry, Blatchf. & H. 465; The Amdia, 6 Wall. 18; Hart- 
man v. Will, 4 Pa. Law J. 110. The very small sum realized by the 
master and paid by the purchaser, the purchase by a person who was 
one of the surveyors who récommended the sale, and the liduciary rela- 
tions which supervened between the master and the purchaser immedi- 
ately after the sale, and hâve existed ever since, are features of the trans- 
action which give it an unfavorable coloring, and militate against its ap- 
parent integrity sufBciently to require an ample vindîcation. Neverthe- 
less, the évidence justifies the conclusion that the exigencies of the situ- 
ation justified the sale as the only means of realizing anything whatever 
out of the wrecked vessel, and that the master acted in en tire good faith 
in the transaction. 

It wiU not be profitable to enter upon an extended statement of the 
évidence, or of the reasons for the conclusions reached. The steamer 
was wrecked on the 20th of January, 1886, being driven ashore by the 
ice in the Chesapeake bay, about 17 miles from the city of Baltimore. 
Efforts were made to get the vessel off, unsuccessfully, with the assist- 
ance of a powerful ice-boat. Thereafter, and on the same day, the mas- 
ter went to Baltimore to obtain assistance, and notified the owners by 
telegram, and consulted the agent of the Boston Marine Insurance Com- 
pany, underwriters on the vessel. The owners gave notice of abandon- 
ment to the insurers. At the suggestion of the agent of the underwriters 
the master applied to Mr. Pentz, who subsequently became the purchaser 
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of the vesgel, and who yroB agent of the Baltimore Wrecking Company, 
for assistance in saving the vessel. The next day the master, Mr. Pente, 
Capt. Freeman, (agent of the Boston Mariné Insurance Company,) and 
others visited lie steamer to examine her. As a resuit of the examina- 
tion Mr. Pentz, on behalf of the -wrecking company, offered to raise her, 
and bring her into port, for $3,000. The master refused to accept this 
proposition until he had consulted, with the owners. The foUowang day 
Mr. Pentz, Capt. Freeman, Capt. Hayes, surveyor for the Phœnix In- 
surance Company, (which company had reinsured the risk of the Boston 
Marine Insurance Company,) with others, again visited the steamer, and 
found her apparently a broken wreck. Her condition and situation were 
Buch that Mr. Pentz withdrew the proposition for raising her, made the 
day before. The next day a survey was held upon the steamer by three 
surveyors, of whom Mr. Pentz was one and they reported that in their 
opinion it was impracticable to save the vessel, and recommended the 
master to strip and abandon her. On the next day (January 24th) Capt. 
Trecartin, surveyor of the Boston Marine Insurance Company, who had 
been sent expressly from New York to examine the steamer, visited her, 
with the master and others, and came to the conclusion that she Was not 
worth the expense of raising, and recommended that everything should 
be taken off, and the huU and cargo sold. The master adopted this rec- 
ommendation, and about a week after stripped the vessel. 

The évidence does not authorize a suspicion of bad faith on the part 
of the master up to this time in the history of the transaction, but shows 
that he abandoned the project of raising the vessel, and concluded to sell 
her, with the acquiescence and approval of the owners and underwriters, 
upon the advice of compétent experts, and upon his own honest judg- 
ment that she was not worth the expense of salvage and repairs. The 
report and recommendation of the surveyors, although of value as formai 
évidence, are far less valuable as exhibiting the real condition of the ves- 
sel, and the apparent impracticability of attempting to raise and repair 
her, than the consensiis of opinion of the agents and experts of the under- 
writers, and of other compétent judges who saw her before she was raised, 
80 far as this opinion can be ascertained from unprejudiced or reliable 
witnesses. The vessel was not advertised for sale until February 26th, 
when, upon consultation between the master and the underwriters, the 
cargo and the vessel were advertised to be sold separately, but at thé 
same time and place. About that time the underwriterp paid the Insur- 
ance to the owners as upon a total loss. It is probable, although there 
is no direct testimony to this effect, that in the mean time the master 
came to an understanding with Mr. Pentz, looking to his own employ- 
ment in' the event of a purchase of the vessel by the latter. Mr. Pentz 
was the manager of a towing company and of a wrecking company, and 
his circumstances were such as to render it probable that he might be 
induced to take the chances of a spéculation with the vessel. It was ap- 
parent to the master that there was no chance of inducing thoseinter- 
ested in the vessel to incur the expense of raising and repairing hér, 
that his occupation was gone, and that he must seek other employment. 
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He owed them no duty except to see that the vessel was sold for the best 
price that could be got. Under thèse circumstances it was natural for 
him to seek to induce Mr. Pentz to purchase her with a view of obtain^ 
ing employment himself in raising and repairîng the vessel. This con- 
duct was not necessarily inconsistent with his duty as a fiduciary, but 
it was close to the line of disloyalty; and if there were any fair doubt 
that the sale was honestly conducted, or that the vessel was sold for ail 
fihe was worth, the fact that such an understanding was in the minds of 
the masterand Mr. Pentz would justify the most unfavorable conclusion. 
But the sale was made at public auction to the highest bidder, upon 
compétition, after reasonable notice by publication in a newspaper as 
well calculated to give publicity as any which could bave been selected. 
Several weeks elapsed before an attempt was made to raise the steamer. 
It cost about $3,100 to do so, and.about $1,300 was realized by the sale 
of the cargo. After the expense of raising her had been incurred, and 
she was brought to Baltimore, it was doubtful whether she was worth re- 
pairing; and nothing was done towards repairing her until the foUowing 
Ootober. No doubt is entertained that she produced every cent that 
could bave been obtained for her by the master at the time of the sale, 
or at any time after he concluded to sell her, and before she was raised. 
Although the sum realized was insignificant, nothing at aU could hâve 
been realized in any other way than by a sale. The owners and under- 
writers appear to hâve been satisfied, and apparently did not expect 
that anything appréciable would be realized, because they did not attend 
the sale, or make efforts to find a purchaser. They undoubtediy believed 
that the purchaser would only buy a chance in a lottery. This was 
really ail he did buy, according to the great prépondérance of the testi- 
mony respecting the condition and situation of the vessel at the time of 
the sale. It is a circumstance of some significance that the principal 
parties who bave asserted liens against her were awàre of the material 
facts rèlating to her loss and sale, and made no attempt to libel her un- 
til August, 1887, when the purchaser had expended over $10,000 in re- 
pairs. It is obvious that the sarvey was a mère formality, and was not 
intended to and did not influence the judgment of the master or the un- 
derwriters; and the fact that Mr. Pentz was one of the surveyors, under 
thèse circumstances, is not important. The Amtralia, 1 Swab. 480; 
Pars. Mar. Ins. 147. Nor is there anything in the circumstance that 
he employed another to bid for him at the sale which impeaches his 
good faith, It is difficult to imagine what his motive was in doing this, 
but it is frequently done when there is no improper motive. It may be 
he thought that if he appeared as a bidder compétition might be stimu- 
lated. If this was his notion it was nevertheless legitimate fof him to 
employ another to bid. In view of the conclusion that the claimant ac- 
quired a valid title under his purchase of the steamer, it is unnecessary 
to consider the other défenses which are relied upon. A decree is or- 
dered dismissing the libel, with costs of the district court and of this 
court. 
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Pennsylvanià Ey. GOi v. Baltimore & N. Y. Ry. Co. et cd. 
(Circuit Court, 3. B. New York. December 28, 1888.) 

1. STATUTBS— PlEADINO — JUDICIAL NoTICE, 

On a complaint for obstructing navigation by a bridge over navigable wa-, 
ters, the court will take judicial notice of an act of congress authorizing its 
- construction by défendant. 
S. CoNSTiTUTiONAi. Law — Interstatb Commerce — Navigable Waters — 
Bkidgbs. 

Congriess can lawfully confer upon a private corporation the capacityto 
'occupy navigable waters within a state, and appropriate the soil under them, 
upon acquiring the rights of the owners, in order tg construct a bridge over 
sucli waters for the purposes of interstate commerce, without the consent, 
and notWithstanding the protest, of the state. FûUowing Decker v. BaUroad 
6'o.,30Fed. Rep. 733. 
8. Navigable Watbbs—Obstktjction— Bridges— Burden of Pkoof. 

Where the act authorizing the construction of the bridge prescribes certain 
détails of construction, and requires the plans to be aijproved by the secretary 
of war, the burden, in an action for obstructing navigation, is upon défend- 
ants to show compliance with such provisions. In a complaint alleging spé- 
cial damages in conséquence of the obstruction, it is not necessary to allège 
that the bridge was not bullt in confoirmity with the terme of the act author- 
izing the structure. 

In Equity. On demurrer. 

Eobimon, Scribner & BrigU, for plaîntiff. 

McFarland, Bourdman & Platt, for défendants. 

Wallace, J. This is a demurrer to a complaint, alleging, in sub- 
stance, that the défendants hâve erected and constructed a bridge across 
the public navigable waters of the Arthur Kill, a portion of Staten Island 
Bound, so located as to unnecessarily obstruct and interrupt the naviga- 
tion of the waters by the plaintiff, whereby the plaintiff, as a common 
carrier of goods and passéngers, has beep subjected to spécial loss and 
injuçy in the prosecution of its business. The cpmplaint also allèges 
that it waa practicable and feasible for the défendants to locate the piers 
of their bridge and huild , their structure on a plap which would hâve 
been convenient for the défendants, and would hâve afforded ample ac- 
commodations for the purposes of the navigation of the Arthur Kill, but 
that, instead of doing this, they hâve adopted a location and plan unnec- 
essarily obstructive of navigation, in willful disregard of the interests of 
the plaintilf and the public. Although it does not appear by the com- 
plaint that the défendants were authorized by an act of congress to build 
and maintain a bridge over the Arthur Kill, the court must take judicial 
notice that they were. Moreover, it is not now open to discussion that 
congress could lawfully confer tiiis authority for the purposes of inter- 
state commerce, notwithstanding the waters are partly within the state 
of New Jersey, and that state has not consented to, but has protested 
against, the érection of the bridge. That question bas been adjudicated 
by this court in favor of the défendants. Decker y. RaUroad Co., 30 Fed. 
Eiep. 723j. The act of congress prescribes varions conditions and détails 
v.37F.no.4— 9 
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of location and construction which are to be observed by the défendants 
in exefcising the authority granted» (aot Juné 16, 1886,) and requires 
the approval of the secretary of war to the plan and location of the struct- 
ure, précèdent to its érection. It is now insisted in behalf of the de- 
fendants that the court must présume that thèse conditions hâve been 
complied with, and consequeutly that the bridge isa laWful structure. 
The demurrer thus raises the question of the burden of proof in a case 
where the navigation of public waters has been obstructed under cir- 
cumstanctes that coristitute a nuisance, unless those concemed are author- 
ized by compétent authority to maintain the obstruction in the manner 
and to the extent in which it exists. I hâve no hésitation in deciding 
that those whp, obstruct the use pf a public highway, ■whether on land or 
water, must justify the act by producing their authority, and proving 
that they hâve exercised it in essential conformity to its terms. Their 
^t is a^ ehbrbachroent upon the rights coramon to ail, unless they hâve 
a peculiar. privilège which exempts them from tiie gênerai rule of obli- 
gation é The fact that a bridge over' navigable waters has been sanctioned 
by congress, or by the state withih whose limits they are situated, and 
that it, has, been built by the person or corporation authorized to build 
it, does not render it a légal structure, unless as built it conforrhs to the 
terms and limitations of the authority. OUy of Georgetmm v. Canal Co., 
12 Pet. 97; Packet Co. v. Railroad Co., 2 Fed. Rep. 285;' Railroad Oo.v. 
Packa Go., 125 U. S. 260, 8 Sup. Ct. Rep. 874; Rutz v. City of St. Louis, 
7 Fed. Rep. 438. If the contention for the demurrer is Sound, it would 
devolve upon a plaintiff, whose right to the free navigation of public 
waters has been interrupted by an impediment which prima fade is a 
nuisance, to prove that the défendant acted under an assumed authority ,' 
but was not justified, because his acts Were outside ôf the limitations of 
his authority; in other Words, to négative facts by way of défense which 
are pectiliarly within the knowledge of the défendant. It would be as 
reasonable to conténd that the burden of proof is upon a plaintiff, who 
has suéd an ofiBcer for false imprisonment for takihg him in custody on 
the public highway, to show that the officer acted without process, or 
Under void process, or Avithout probable cause. The demurrer is over-- 
ruled, with leave to the défendants to answer upon the usual terms. 



WiLcpx V. Gakr et cH. 
{Otreuit Court, 8. J). lovia, W. D. December 81, 188a) 

MOBrOAGES— PaïMKNT— PBIirCIPAIi; AND Agbkt. 

PlaintifE, a résident of Connecticnt, placed in the hands of her agent ii^ Jibat 
State a sum for invéâtmeiit in westerri loans, which the agent procured to be 
negotiated by O.j in lowa. Part of the amount wafl loahed through G. to 6e ' 
fendant, the principal «nd interest being made payable a,t the agent'e office in 
Connecticnt. C. collected the principal and interest of the varions loans, in- 
clnding nine installments of interest, from défendant; and returnedto défend- 
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ant hîs coupons.: Eeïd, tb^tthe payment of tie principal to C. în response 
to the uBual notice from bim.of its maturity was justiâëd, and discharged tha 
debti notwitbstàuding C.'s émbeïzlément of it. 

In Eqnity. . ■ < 

Bill by Almira R. Wil^ox against Benjamin W. Carr and others forthe 
foreelosure of a mortgage on real estate. 
Oummins & Wright, for complmii&nt. 
L. L. Ddano and Lehman <fc Park, for défendants. 

Shikas, J. This suit is brought for the purpose of foreclosing a mort- 
gage on realty, .executed by Benjamin W. Carr and his wife, to seçure 
the payment of a coupon bond for $700, dated May 1, 1880, and ma- 
turing May 1, 1885. The défense is that the debt bas been paid, The 
évidence shows that it is another of the contests caused by the embezzle- 
ments of Hugh R. Creighton, of which several bavé already been heard 
and determined in this court, and in which the uliimate question to be 
solved is, which of the parties, both being free from fault, must bear the 
loss occasioned by the wrong-doirig of the said Creighton? 

In this case it is not disputed that about the date of the maturity of 
the mortgage debt the défendant Carr, for the purpose of paying off com- 
plflinant's debt and mortgage, negotiated a loan of $650 of the German 
Savings Bank of Davenport, lowa, and through Holmes, Nash & Phelps 
remitted the same, with $78 additional, to Hugh R. Creighton, at Des 
Moines; the amount thus remitted being sufHcienttopay in fullthe prin- 
cipal due oomplainantj with the six months' interest due May I, 1885. 
The money thus sent was received by Creighton, but was not forwarded 
to çomplainant; and in the June following Creighton absconded, being a 
defaulter in a large amount. In determining upon whom the loss must 
fall it is necessary to ascertain the position occupied by Creighton when 
he received the money, and whether he received it as the représentative 
of the çomplainant or of the défendant Carr. On behalf of çomplainant 
ît is claimed that as the bond and mortgage by their terms were payable 
at the office of B. R. Abbe, in Hartford, Conn., no payment was com- 
pleted until the money was actually received at the designated place of 
payment; that the çomplainant had no knowlegeof Creighton, and never 
authorized him to receive any payments for her; and that he must be 
held to be the agent of the détendant, charged with the duty of forward- 
ing the money received from défendant to Hartford; and that the consé- 
quences of his failure so to do must fall upon défendant. On behalf of 
the défendant it is claimed that Creighton acted, in receiving the money, 
as the représentative of çomplainant; that défendant was justitied in deal- 
ing with him as complainant's représentative, and in making the pay- 
ment to him as-such. To settle this question it is necessary to ascertain 
the facts attending the inception of the loan, and the relation of the par- 
ties who were instrumental in negotiating the same. 

On part of çomplainant is submitted the testimony of çomplainant 
and of B. R. Abbe, by which it is sought to show that the latter, as the 
agent of the Union Loan Association of Des Moinôs, sold to çomplainant 
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the bond and mortgage in suit,' apd that there was in fact no connec- 
tion between complainant and, Creighton in the transaction. The true 
facts of the case, however, are quite clearly shown in the correspondence 
that passed between Abbe and Creighton. It should be first noted that 
the' complainant, in answer to the question, "Whô acted for you as your 
agent in making the loan to the défendant Carr?" replied, "Mr, B. R. 
Abbe;" and she also testified that in the early part of the year 1880, she 
placed in the hands of B. R. Abbe the sum of $2,000, to be by him iu- 
vested in western loans for her. On January 7, 1880, Abbe wrote as 
folio ws to Creighton, at Des Moines: 

"Mrs. Almira E. Wilcox, of Hartford, bas left an order for $2,000 of farm 
loans, none of the loans to be over $500, ail at 9 par cent., good choice ones. 
Now, Brother Creighton, I want you to get some extra loans for this lady. 
She has been dealing with Pearson, of Chicago, but lias corne to me, because 
I repreaented you as choice, reliable, and sound, and that you would get her just 
what she wanted. Don't disappoint her. She has more to invest beside in 
time. * * *» 

January 21, 1880, Creighton replied to Abbe as follows: 
"I hâve your telegram of the 20th, and Thomas A. Trench, Thomas Snyder, 
and Mary E. Do well will be closed at once. * * * i will draw on you to- 
day for the Almira R. Wilcox money, — $2,000, less 1 per cent. com. to you, 
$20.00; amt. of draft, $1,980.00,— as authorized by your letter of the 7th inst. 
If I am obliged to place any of it at 8 par cent, interest I will allow you a lit- 
tle more. Mr. Smith of this office is out now looking up some good applica- 
tions for Mrs. Wilcox." 

February 12, 1880, Creighton wrote Abbe a statement, showing that 
he had forwarded him for Mrs. Wilcox: Note of Abraham Angervine 
for $200; note of August Kast for $500; and of Adam Buter for $500,— 
"which leaves to be placed $700; papers to be dated January 10, 1880." 
In a number of letters passing between Abbe and Creighton référence is 
made to the investment of this $700, until in letter of July 1, 1880, Abbe 
acknowledged receipt of the évidence of investment. 

Turning now to the mortgage eXecuted by the défendant Carr, we find 
it was acknowledged on the 26th day of June, 1880. Thus it is made 
clear thàt in January, 1880, the complainant placed in charge of B. R. 
Abbe, as her agent, at Hartford, the sum of $2,000, to be invested for 
her in loans upon western lands; that Abbe intrusted the actual making 
of the loans to Creighton; that Creighton drew for the money about Jaiï- 
uary 21, 1880, the draft being for $1,980, the balance being left with 
Abbe as a commission due him; that in February $1,300 of the sum had 
been invested in the loans to Angervine, Kast, and Buter; that the re- 
mainder was not invested until about June 26th, when it was loaned to 
the défendant Carr, and the bond and mortgage sued on were taken and 
forwarded to Abbe for complainant./ There can be then, no possible 
question that the money of complainant was by Abbe placed in Creigh- 
ton's hands for investment before any loans had been secured. He held 
it as her money, to be invested as directed by Abbe; and in seeking the 
investments and in placing the loans he was beyond question acting fot 
Abbe, and through him for the complainant. Had he then embezzled 
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the nioney, or had he otherwise fàiled in the proper performance of his 
duty, the complainant, either directly or through Abbe, could certainly 
hftve called him to account for her money tbus placéd in his handsi. 
Haviiig, however, made the investments as stated, he returned the papers 
to Abbe, and the question is whether he was authorized to represent the 
complainant in collecting the interest and principal of the loans thus 
made by him. 

Up to the time of the disappearance of Creighton the correspondence 
in regard to thèse loans was conducted between Abbe and Creighton, and 
from thèse letters it clearly appears that to Creighton was intrusted the 
duty of collecting the severaî installments of interest as they matured, 
and also the principal of the loans made. In his déposition Abbe dé- 
nies that Creighton had any authority in the premises, yet he admits 
that he never had any correspondence with the debtors in regard to the 
loans, and that ail letters touching the same were sent to Creighton; and 
further that he expected that the interest and principal would be sent 
through Creighton to him, the loans being payable at his office. The 
letters, however, passing between Abbe and Creighton, as already said, 
clearly show that Abbe expected Creighton to look after the collection 
of the amount due on thèse loans, and at least eight payments of inter- 
est were made by the défendant Carr to Creighton, and the coupons 
therefor were duly returned to the défendant. As an illustration of the 
relation held by Creighton to thèse loans owned by complainant, take 
the correspondence in regard to the loan of Abraham Angervine. Uii- 
der date of August 13, 1881, Creighton writes to Abbe: 

"We flnd it necessary to foreclose loans No. 550, Wm. Boardman to SamL 
B.Hall; No.650, AlmiraR. Wilcox to Abraham Angervine; and îTo. 726, Wua. 
Belles to Andrew J. and Fannie Childs. The papers in STo. 550 are notes, mtg.i 
and abst.; in 726 are notes, mtg., and his policy. Pleaae send thèse papers, 
if possible, by return mail, as we hâve begun flrst two for terra of court be- 
ginning Aug. 25th, and thé third fora term a few days later; so please senà 
as soon as you can. There will bê no troublé to get f ull amount of mortgageé's 
ciainas ont of the premises." •- 

May 30, 1882, Creighton writes to Abbe: . | 

"Get the Angervine certiflcate of sale from Almira R. Wilcox, and send it 

on, as I am informed the money is paid to the clerk of Aiidubon county, and 

interest is stopped, and we will eollect and forward." 

June 7, 1882, Creighton to Abbe: ] 

"Your favor of is received, with inclosures as stated, Almira R. 

Wilcox cert., which will be collected." 

The correspondence further shows that as the six months' interest camé 
due upon the other loans belonging to complainant for the years 1881 ^ 
1882, 1883, and 1884, the same was coUected by Creighton, and for- 
ward ed to Abbe for complainant. When Abbe learned the fact that 
Creighton had made an assigament, he wrote him under date of June 15, 
1885, as follows: 

«* * * Also give me an itemizéd account of any monies paid to you on 
accoupt of any of the mortgagees whose loans hâve been made payable at my 
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«ffice except "Wm. Belles, viz.,'John ShçldQfl, * • * Almira E. Wilcox. 
* * * l want tp lînow if any money has been paid to yovf forthe account 
of thèse parties, wliich you hâve not sent to me, and, if so, liow much, and 
frotia whorn, as mortgagor, it was paid to you.. Also yon are hereby forbid- 
den to réceive any raoney from any mbrtgagor, for the account of any of the 
above-mentîonéd parties." 

Further quotations need not be made from the correspondence to show 
that Abbe iatrusted to Créighton the duty of coUecting and forwarding 
the money due complainant, — both the principal and interest; and it is 
no less clear that Créighton held himself ont to the défendant Carr as one 
authorized to demand and receive the payments as they matured. 

The foUowing, then, are the facts in this case as established by the év- 
idence: In January, 1880, the complainant placed in the hands of B. R. 
Abbe, as her agent, $2,000, ;to be investedin western loans, and intrusted 
to him the supervision of sueh investments after the same had been made. 
B. R. Abbe applied to Greighton, at;Des Moines, lowa, to make the in- 
vestments contemplated, and about January 21st the money was trans- 
ferred to Créighton at Des iMoines. During the months of February, 
March, and June, 1880, the entire sum was invested in four separate 
loanâ; one of $700 being made to the défendant Carr, the principal be- 
ing payable May 1, 1885, and the interest and principal being payable 
at the office of B. R. Abbe, at Hartford, Gonn. The arrangement between 
Abbe and Créighton contemplated the collection by the latter of the prin- 
cipal and interest bî thèse loans as they came due, and the forwarding of 
the amounts coUected to Abbe, at Hartford, to be.by him paid to com- 
plainant. Créighton, in pursuance of this arrangement, notified the de- 
fendant Carr. and the other debtors of the time when the respective pay- 
ments came due, and requested payment to be made to him. The de- 
fendant Carr and the other debtors paid the installments of interest as 
they came due to Créighton, and subsequently received from him the 
coupons that had been attached to the bonds or notes executed by them. 
Nine payments of interest were thus made by the défendant Çarr to Greigh- 
ton, the coupons being returned to him through Créighton. Shortly 
previous to the maturity of the principal of bis loan, he received a no- 
tice from Créighton of the time it would mature, and the amount needed 
to discharge the debt in fuU, which amount the défendant in due time 
forwarded to Créighton. The sum thus sent was received by Créighton, 
but he failed to forward it to Abbe, àiid in fact he èmbezzled it. Thèse 
facts justify the conclusion that Abbe was the agent of complainant, with 
authority to invest the $2,000 in western loans, and to supervise the col- 
lection of the principal and interest thereof. That in the usual course of 
such business it would be necessary for Abbe to employ some party or 
parties in the west to make the loans and attend to, the collection thereof, 
rand that it must be deemed that Abbe possessed the right so to do. That 
Abbe in fact did employ CreightoUj not only to invest the money, butto 
coUect the same, and that the défendant was justified in paying the debt, 
when demand thereof was made of him by Créighton, to the latter. That 
Buch payment, when made, discharged the debt evidenced by thq bond 
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and mortgage held by complainant. The facts bf thé case bring it fairly 
within thé niles stated by the suprême court la Branson's Ex'r v. Chappéll, 
12 Wall. 681. The défense bf paytnent being suâtàiried by the facts, it 
foUows that complainant's bill must be dismissed on the merits, and that 
défendants recover the costs of this proceeding. Decree accordingly. 



Beiggs e< aï. i>. WASH-rtJK-QTJA è« al. 
{Circuit Court, D. Kansaa. Pecember 26, 1888.) 

IHDIANB— KJtCKAPOO IndIANS— RiGHTS OF HeIES— CONTETANCaB! OP LAITO BBFOElt 

Patent— EsTOPPEL, 

Act Cong. Aug. 4, 1886, g 3, (34 St. at Large, 319,) provides that on the death 
of an allottee 6f land under the treaty of June 38, 1863, with the Kickapoo In' 
dians, leaving heirs, and without having obtained patents, the secretary of 
the interior shall cause patents in fee-simpleto issue in the name of the orig-^ 
inal allottee, and that such original allottee shaU he regarded as a citizen, of 
the United States and of the state of Kansas; the land to become apartofhis 
estate, to be administered or descend to bis heirs, etc. Held, that tné United 
States holds the légal title in fee-simple in trust for the heirs of the allottee,' 
and the latter are estopped by their warranty deed conveying the land be- 
fore obtaining a patent from asserting title agaiust the erantee. 

In Equity. 

Bill by Lewis M. Briggs and others agaînst Wash-pnk-qua and Wàhikâ, 
to quiet title to certain Jands conveyed to complainantâ by défendants. 
Jacfeon <fc Ifoj/se, for coraplainants. 
Waiersy Ohase & TjMotson, for défendants. 

FosTEB, J. This is a bill to quiet title to the follbwing real estate: 
The N. W. i of section 9, townshîp 5, of range 17, and the S. E. i of 
the N. E. i of section 8 of the same township and range, situated in 
Atçhison county. The first-named tract was allottéd to Wash-ka-ta-mo- 
sha-wa, a Kickapoo Indian, under and by virtuebf the treaty wilh the 
Kickapoo Indians of June 28, 1862. 13 St. at Large, 623. The last- 
named tract was aUotted to Ke-ve-nes, also a Kickapoo Indian, uûder 
the same treaty. The right of an allottee under that treaty to obtain a 
patent and to alienate his land depended upon his showing by proceed- 
ings in the fédéral court that he^was compétent to managehis bwn prop- 
erty, and had severed his tribal relations, adopted the habits of civilized 
life, and in fact should become a citizen of the United States. Both of 
thèse àllottees died some time prior to August,, 188^, without having ob- 
tained patents to their lands, and without having taken any steps under 
the treaty of 1862 to procure the same. The défendant Wash-puk-qua 
was the wife of the first-named allottee, and the mother of the last-named, 
and was the only surviving heir. She afterwards married Wah-ka, who 
is made co-defehdant in this case. On August 28, 1886, said Wash-puk- 
qua, as the heir of said àllottees, and her husband and co-defendant, con- 
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veyed to complaînants said above-described land by warranty deed, for 
thè sum of $1,500, and the purehasers entered into possession, and made 
lasting and valuable improvements on said land of the value of $1,000. 
A,t the date of said conveyance no patent for said lands had been issued 
under tbe act of 1886. Under the second section' of said act of August 
4, 1886, (24 St. 219,) it was made the duty of the secretary of the in- 
terior to issue patents when the allottee under the treaty of 1862 had 
died, or should thereafter die, leaving heirs, and without having received 
a patent for his land. Said section reads as follows: 

"ïhat where allottees under the aforesaid treaty shall hâve died, or shall 
hereafter decease, leaving heiis surviving thern, and without having obtained 
patents for lands allotted to them in accoidance with the provisions of said 
treaty, the secretary Of the ihterior shall cause patents in feë-simple to issue 
for the lands so allotted, in the naraes.of the original allottees, and such allot- 
tees shall be regarded, forthe purpose of acareful and just seulement of their 
estâtes, as citizens of the United States and of the state of Kansas; and it 
shall be compétent for the prop.çr courts to take charge of the settlement of 
their estâtes, under ail the forms and in accordance with the la\vs of thç state 
of Kansas^as In the case of other citizens deceased; and where there ar'e chil- 
dren of allottees left orphans, guardians for such orphans may be appointed 
by the probate court of the county in which such orphans may réside, and 
such guardians shall give bond, to be approved by said court, for the proper 
care of the person and property of such orphans, as provided by law." 

The patents were issued in this case'some time later, and in Janùary, 
1888. The défendants now claim title to said land adverse to complain- 
apts, and avec. that their deed to complainants in August, 1886, con- 
veyed no title, and was void and pf no efï'ect, because.at that time lio 
patent had been issued by the government, and until such patent had 
been issued they couid convey no title. It will be seen that the whole 
controversy rests on the construction and effect to be given to the second 
section of the set of August 4, 1886.- It seems évident that it was the 
purpose of that act, on the death of the allottee having no patent for his 
land, and leaving heirs, that the title should, without other conditions, 
be perfected in the allottee and hisjheirs; and the land should become 
a part of his estafe, to be administerëd or descend to the heirs, as the es- 
tâte of any deceased citizen would under the laws of the State of Kansas. 
From and after the said act of 1886 became a law, the government held 
the légal title in trust, for the heirs of ail such allottees then deceased.; 
The right to %he patent was absolute and complète, and the daty of the 
secretary of the interior to issue the patent was imperative. Mr. Justice 
FiELD, in Starh v. Starra, 6 Wall. 418, says: 

"The right to a patent once vested is treated by the government, when 
deaUng with the public lands, as équivalent to a patent issued. "When in fact 
the patent does issue, it relates back to the inception of the right of the pat- 
entée, so far as it may be necessary tb eut ofE intervening elaimants." 

If the patent relates back to the inception of, the right to it to eut ofif 
intervening elaimants, with equal reason and justice it must relate back^ 
toiestop the patentée from asserting title againsf bis grantee under war- 
ranty. deed made before the patent actually issued, and after his right to. 
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it had become absolu te. In Langdeau v. Hanes, 21 Wall. 530, the court 
uses the folio wing language: 

"A législative conflrmation of a claim to land is a récognition of the valid- 
ity of sucli daim, and opérâtes as effectively as a grant or quitclaim from the 
government. * * * If the claim be to land with dèflned boundaries, or 
capable of identification, tbe législative confirmation perfects the title to the 
particular tract, and a subséquent patent is onlydocumentary évidence of that 
title." 

The suprême court of Kansas has decided that a conveyance by the 
heir of a Pottawatomie Indian allottee, under a ireaty similar to the 
Kickapoo treaty, and an act of congress for the settlement of their estâtes, 
August, 1868, was valid, although niade before the patent was issued. 
And this décision was made on the act of 1868, whjch did not provide 
in terms, as does the act of 1886, that a patent should issue on the death 
of the allottee. Oliver v. Forbes, 17 Kan. 124. I can see nothing in tli« 
language or purpose of the act of 1886 to vrarraht the construction claimed 
for it by counsel for défendants, that the heir takes the land with the 
same restrictions and limitations on the right of disposing of it as ex- 
isted against the allottee in his life-time. The patent is absolute and 
uncondition'al, — a fee-simple. The whole title of thé goverment passes 
to the allottee ànd his heirs for ail purpose"s, and without restriction. 
Gounsel for plaintitîs has called my attention to seyeral other cases, both 
in the fédéral and state courts, sustaining the views herein expressed, 
but it is hot necessary to cite further authority. The plaintififs are en- 
titled to their decree. - 



Beoyles ef cd. v. Btjck, Clerk.' 

((Kreuii Court, JV. D. Qeorgia. December 29, 1888.) 

1. CosTS — Ih Fédéral Court— Attornbt's Fee for Dépositions. 

Under section 834, Rev. St. Uw 8., the prevailin^ party is éntitled to collect 
for his attorney a fee of |2.50 for the déposition of each witnegs "taken and 
admitted in évidence, "to betaxed as costs, especially where the witnessesare 
examined and answer separately. 
S. Saue. 

Such fées are allowed to the party as compensation for his attorney's serv- 
ices in and ahout the dépositions, and are to be taxed in addition tO' thé fées 
of commissioners to take the testimony. 
8. Same— Collection. 

The attorney's costs, lll^e those of the clerk and marshal, are to be collocte^d 
in the name of the prevailing party. -^ 

Rule on Clerk to Tax Costs. 

Malcolm Johnston, for raovants. ■ 

Bcuxn & Rutherford and P. L. Mynait, for railway Company. ^ 

'Reported by WIU Haight, Esq., of the Atlanta bar. 
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Newman, J. This is a rule against the^ clerk in the case of the East 
Tennessee, Virginia & Georgia Railroad Company v. Watters. The question 
presented is -vyhether, under section 324, Eev. St. U. S., tlie clerk, in 
taxing côèts for attorney's ifeés, in favdr of tke prevailing party to a suit 
should tax $2.50 for the déposition taken and admitted in évidence of 
each witness, where the testimony of more than one witness is returned 
to court in one inclosure. The attomeys for Watters, the prevailing 
party, say that the testimony of each witness is "a déposition" in the 
meaningof the statute, espeeially where, as in this case, the testimony 
of each witness is taken sèparately. This view seems to be correct. It 
is difficïdt tosee howany<^ther interprétation can begiven thelanguage, 
"for .each déposition taken," etc. 

It is SHggested by counsd for the rail way company that the expense 
to it of having the commissions lexiecuted, and taking the testimony, 
should be deducted from thësum to he taxed as attorney's fées for dépo- 
sitions. As I understand this statute, the fee of $2.50 "for each dépo- 
sition taken and admitted in eA^idence in a cause" goes to the prevailing 
party for.his attorney, and the expense of commission^s to take the tes- 
timony hasnQ connection withit.; ' : 

This rule was hrought ,by Watters' attomeys, but, it being conceded 
on the hearing <^at properly it should hâve been brought in the name of 
Watters, the défendant- in, the case ^;it was allowed to proceed informally, 
nevertheless, to, détermine the question made. It is ordered, theréfore, 
that thecleïk taxin the bill of costs in this case $2. .50 for the déposi- 
tions of each witness taken and admitted in évidence; i 



United States v. Badinelli d al. 
{Otrèiiit Court, W. D. Tennessee. December 20,,i888.) 

L EiBOTioNei Airo VoTERS— Offenses Against Elbotion Laws— Cotrarmo the 

. TlietJnite4Î. States Reviaed Statutes. § 5515, punisbes offlcers of élection for 
BOme violation only of their duty as prescribed by law, and not for a viola- 
tion of any duty imposed by a mare moral sensé of fairness and justice in 
, couQtii\g the TQtes,, If, theréfore, tbey undertake to pount the ballots in a 

' qjan,ner, npt^autborizéd by law, no, duty as to that counting is imposed for a 
violatidii bf which they may be punished under the fédéral statute. The of- 
fense punishable, in such a case, is the counting of the votes in the unla-^f ni 
manner, po matter how f airly done. 

2. Samk— Place of Countinq — Exclusion op Elbctoks. 

The Tennessee Code requires a free, open, and public counting of the vote 
at the place where the vote is polled, and nowhere aise. It doas not provide 
for a count in a private room, to which the feallot-box has been takeû; pro- 
tected by policemen from the intrusion of ail not admitted by the élection of- 
flcers. It is theréfore no vipl^tijon of a duty punishable, by the fédéral stat- 
ute to eièlude'àii électbr from such an uillawful côuntihg, whetHer ho be en- 
titled to be présent at a public and lawful counting at the polling place oi 
not; but the indictment sh9uld hâve charged the offense of violating their 
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duty in not counting tlte vote, at the place knd in the manner requiréd by 
law, and in removing the ballotrbox frpmthat place, and counting the yote, 
unlawf ully, in a privatë i^oom. , ' , 

8. . Same— RiGHT OF Blectob to be Peesent. - ; 

Under the Tennessee Code those electors who hâve thé right to vote in a 
precinct hâve also the right to be présent at the counting of the vote in the 
free, open, and public manner requiréd by law at the polling place appointed 
and registered for that purpose; and whiîe a candidate bas a right to vote in 
that precinct, if he bas not exercised that right but haa voted elsewhere, be is 
not an "elector" at that precinct, with the statutory right towitness the count, 
though he may, as any citizen may, be présent at the public count provided 
by law, no one being prohibited from such attendance. Yet, it is no offense 
under the fédéral statute to exclude him from an unlawf ul count in a private 
room. since no such counting can be lawf ul in Tennessee, and no duty of ad- 
mitting or excluding electors or others from such a place is imposed by law 

On Indietment for Violation of Election Laws. 

At the congressional élections held at the Fourth ward in the city of 
Memphia on the 6th day of November, 1888, the défendants were the 
élection ofïicers charged with the duty of holding the élection at that 
place. When the poils had closed they carried the ballot-box, accom- 
panied by the clerks and fédéral super visors, through the saloon in front 
of which the poils were held into the back yard, up a fiight of steps, and 
through a hallway into a private room, where the counting was fairly 
done, according to the testimony of the fédéral superviser for tlie repub- 
lican party, the only witness examined on that point, and who hélped to 
do the counting. The witness J. E. Bigelow, Who was the repùblican 
candidate for state senator, being présent at the closing of the poils, and 
desiring to witness the count, foUowed the box througïi the saloon and 
into the back room of the saloon, whefe he was told by two of the de- 
fendants that he could not go with them to the place where the couiiting 
was to be done. He protested that he was an elector and a candidate, 
that he had a right to be présent at the counting, and that he proposed 
to exercise his légal right in that regard. He was told to go back, but 
persistedin following the défendants and the box into the back yàrd and 
up the flight of steps; but at the head of the staîrway he was met by twp 
policemen, who told him he could go no fùrther; thât their orders weire 
to enforce obédience to the instructions of the élection officers, and they 
had been directed to exclude him froin following them into the room 
where the counting was to be done. He departed, and was not présent 
at the count. The fédéral superviser, who was exaniined as a witness, 
being appealed to by Judge Bigelow, insisted that Bigelow had the right 
to be présent, and demanded of défendants that he should be allowed to 
exercise that right, but they still refused him admittance to the count. 
Bigelow did not réside in that ward of the city, nor in that fcivil district 
of the coUnty, but in another civil district in the country, where hé had 
voted previously to coming to the Fourth ward to watch the élection. 
There was some proof as to the character of thé crowd and its conduct, 
the inçlemency of the day, and the détails of the surroundinga at the 
time of the exclusion, not necessary to mention hère. The défendants 
were indicted under Revised Statutes, § 5515, for a failure to perform 
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their duty "to count the ballots cast at such élection in the présence of 
sucli electors as chose to attend, in that they did willfully and unlaw- 
fully refuse to allow one J. E. Bigelow to be présent and attend the 
counting of the ballots cast at said élection, the said Bigelow then and 
there being an elector who chose to be présent at said counting of the bal- 
lots, and was then and there requesting and demanding of said officers 
that he be permitted and allowed to attend said counting as such elector, 
contrary to the form," etc. The second count of the indictment charges 
ain unlawful déniai of the right tO be présent " by excluding him from 
the room in which the counting of said ballots was being made," con- 
trary, etc. The duty alleged to be yiolated is that prescribed by the 
Tennessee Code, § 861, (Mill. & V. Code, § 1068,) as foUows: 

"When the élection is flnished, the returning oflScer and judges shall, in the 
présence of such of the electors as may ehoose to attend, open the box, and 
read aloud the names of the persons which shall appear in each ballot; and the 
cietks at the sàme time shall number the ballots, each clerk separately." 

: Other provisions of the Tennessee Code, not necessary to be set out 
niore fully, require every one to vote in the civil district or ward in which 
hç résides, exceptthat certain persons, , including candidates, may vote 
anywhere in the city or county where they happen to be on élection day . 
When the district attorney had çlosed bis proof, the défendants moved 
the court to instruct the jury to find for them upon their plea of riot 
guilty, because thefacts showed that the witness Bigelow had voted in 
bis home precinct, ^.nd, although a candidate, that he had no right to be 
présent jat the cpunting of the ballots, he not being an "elector" in the 
ïourth w^ard. The défendants did not wish to demur to the évidence 
because, if the décision upon the questions of law to be argued should 
be decided agaihst them,i they wished to examine witnesses then in air 
tendance. The court declined to adopt that practice in criminal cases, 
if at ail in any case, and required argument as to its propriety; but the 
district attorney thereupon waived any objection in this case, and agreed 
that the. motion ipight be considered upon its merits, as if upon demur- 
r^ï to the eyidence, and, if decided adversely to the défendants, that 
they might then put in their proof notwithstanding; to which arrange- 
njent the court. assented for the purposes of this case only. 

H. W.McCorry, U. S. Dist. Atty., and H. C. Andernon, Asst. (J. S. 
Dist. Atty. 

Lake E., Wright, W H. CanoU, Watson & Hirsch, E. F. Adams, and Zàch 
taylor, fqr défendants. 

•HammonDj J,., {afier stattng ttie Jacts as àbove.) As was well remarked ' 
by ,çne of the learned counsel for the defendantsj our élection laws con- 
stitute, as a whole, a scheme for the régulation of the proceeding intended 
to seoure to t^e people a free, fair, and honest élection, to facilitate the 
rigbtto vote, and préserve thepurity of the ballot-box; and they must, iii 
construing any part of them, be eXamined as a whole. As arranged in 
the sections ofth-e Code of 1858 they will be found to be broken up some- 
what, ,^^nd.,disaTranged from their original contexts, and, when restored, 
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their meaning i^ often made more clear. They are found in chapter 2 of 
article 6 of that Code pertaining to "OfEcers and Elections," the original 
basis being chapter 9 of the acts of 1796, passed at the first session of the 
gênerai assembly of the state, from which the section in controversy hère 
was taken. Code 1858, §§ 812-887; Thomp. & S. Code, §§ 812-887; 
Mill, & V. Code, §§ 1003-1096. There cannot be the least doubt upon 
reading them that the intention is to provide for a perfectly open and 
public counting of the vote of each precinct at the place in that precinct 
where the élection is held. The county court is required to designate 
sueh places for each precinct at least six mouths before the élection, and to 
enter the désignations of record. Act 1827, c. 27, § 1; Code 1868, §§ 837, 
837a; Thomp. & S. Gode, § 837 et seq.; Mill. & V. Code, §§ 1041-1043. 
Then corne the provisions for counting the vote and making the returns, 
with which we hâve to deal hère, among the sections regulating "the pro- 
ceedings at the poils," and after that those sections regulating the "pro- 
eeedjngs after the poils are closed," which classifications, titles, and sub- 
titles are a part of the original Code itself. From the whole scheme it ig 
apparent that the counting must take place at the poUing place, and can 
be, had nowhere else without violating the duties imposed by thèse laws, 
and "in the présence of such of the electors as may choose to attend." 
Code 1858, art. 7, §§ 846-863a; Id. art. 8, §§ 864-871; Id. art. 9, §§ 
872-887; Thçmp. & S. Code, §§ 846-887; Mill. & V. Code, §§ 1053- 
1096. 

If, therefore, thèse défendants had been indicted hère for remoying the 
ballot-box from the place designated by the county court for holding the 
élection, including the count in the présence of such of the electors as 
8hould choose "to attend," they would, on the proof as now presented 
under this proce^ding, be guilty under the Revised Statutes of the United 
States of violating their duty as élection officers under the laws of the 
state, and subject to the penalties imposed by congress. Rev. St. § 5515, 
The state laws do not, evidently, contemplate such a proceeding as that 
shown by this proof, where the officers of élection carried the ballots to 
anôther place than that designated for holding the élection in th»^ présence 
of such electors as "shall attend" that élection, either for the purpoçe of 
casting their ballots under section 849 of the Code, or of witpessing the 
count under sections 860 and 861, Code 1858;. Mill. & V. Code, §§ 1056, 
1067, 1068, — thèse sections being at first parts of the same section, 
and even of the same sentence, of, the original act of 1796. 1 Scott'g 
Bev. 557, 0. 9, | 3, This place to which they unlawfuUy carried the 
box to make the count was a small private room into whipb pnly such 
peraons were admitted as the officers chose to admit; policemen being 
stationed to guard the appfoaches to it, and enforce their orders in ithat 
behalf. As one of the learned couhsel for the défendants said in a;rgu- 
ment, it was never contemplated that in making this count the officers 
sbould be put to the péril of deciding which of the electors should possess 
tfhe necessary qualifications of résidence, or what not, entitlipg them to 
be présent at the count. The counsel urged that the officers, in the 
nature of the casé, could only be required to a.dnïit those whp had (^^a- 
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onstrated their right to be présent at the count by the acpeptance of their 
votes and the placingof their na^Alès vïpon the poU-lists. The truth is, 
the statutes never contempla ted or i in tended lo provide that the officers 
of élection sbould be put to the examination of any évidence whatever to 
détermine that question at: âll; noti any more of the votes as appearing 
bn the poU-lists than of other évidence aliunde that record. Neither of 
thèse was cbnteraplated, because no such proceeding as a coUnt in a 
closed or priVate room, from which the officiais might exclude or ad- 
mit electors, acoording to any évidence whatever, was within the view of 
the législature. Thèse laws do not provide for such a situation as that 
any more than they do fora couritwîth military guards, and military 
orders for the admission or exclusion of persons desiring to be présent 
at the count. No such proceedings are provided for at élections in the 
state of Tennessee, but an open, free, and fair élection in the présence 
of the electorâ choosing to attend at a particular place previously des- 
ignated by law and recorded, where the casting of the ballots and their 
counting immediately upon the closîng of the pôUs shall take place, and 
neither of thèse functions can be performed lawfully at any other place, 
— ûot the counting any more thaii the casting of the. ballots. Therefore 
there was no duty devoived upon thèse officers to count the votes in an- 
other place than that where they were cast, protected by policemen or 
themselvea froni iniproper intrusion of those not entitled to be présent; 
and of conséquence they cannot be held criminally liable for any supposed 
violation ôf duty in that regard, either by the adlnission of improper 
persons to the count or the exclusion of proper pensons theréfrom. The 
criminal ofifense is in resorting tô suCh a place to do the counting, and 
for that thèse défendants are not indicted. That which they wére doing 
being unlawful, thère was no lawful way to perform the duty, and they 
cannot be charged by intlictrhent for irregularities in doing it, but should 
hâve been charged for the uhlawfulness of the entire performance, 
j If, however, thé court be mistakèii in this view of the law, which seems 
Bo plainly written in every feature of thèse élection laws from the original 
act of 1796, alid even of the laws in vogue before our state wj:^ organized, 
to the présent day, the resuit must be the same îf it be conceded that 
thé count at that plaée was lawfulj because, wheii we read the one sen- 
tence and the one section of the original act of 1796, from which the 
existing sections bf the Code are taken, it is perfectly plain that the worda 
"sucti of the electors as may choose to attend," used in section 861 , (Mill. 
& V. Code, § 1068,) are meant to describe the self-same persons previ- 
ously mèntioned in section 849,— and likewise soin the original act,— - 
as "every person qualified tô vote, in the manher directed by the con- 
stitution, who shall attend for that purpose At ahy élection," etc. Mill. 
& V. Gode, § 1056; That iS to say, any and ail persons attending at tfaat 
precinct for th« purpose of vOtiftg hâve the statutory right to be preSent 
when the returning oificer and jtidges shall "open thé box and read alôud 
the hames o'f thé persons which shall appéar in eâch ballot; and the elerfe 
at thésamé time shall nuraber the ballots, each cjltrk Separately." Gode, 
§ 861; Mill. & V. Codé, § 1068. ' 
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: The meanîng of the word "elector " in çur constitution and laws is not 
unifprm, but dépends upon tbe subject-matter of the législation and the 
particular context, as is shown by a careful reading of thèse statut^s them- 
selves. Hère it means one qualified according to the constitution and 
laws of the state to vote at that particular precinct, and who attends there 
for that purpose. The court thinks the place must be the same and the 
"attendance" the same, under either section or under both of them; but 
certainly the mode and manner of the count, and the desiguated "elect- 
ors" entitled to be présent^ must be the same, if the places may be différ- 
ent. 

Now, the prosecuting wilpess Bigelow did not attend at that time and 
place, or at either place, if there may be two, to vote at that precinct. 
He was disqualified from voting there, because he had already voted at 
his honiei precinct; and if he had offered to vote, and had been chal- 
lenged, and the authorized questions asked, he would hâve been excluded, 
because he must bave answered.that he had voted before at the same élec- 
tion, Code, § 854; Mill. & V. Code, § 1060. It is true that, being a can- 
didate for state senator, he had the right to vote out of his civil district 
«nd at this place, and might bave attended there for that purpose, but 
he did QQt exercise this option or right, but, on the contrary, chose to 
voteatanother precinct, and was not, therefore, an "elector" at this place. 
It is an inévitable resuit, that he was not an elector entitled to be prés- 
ent at the count, if the count could be made on any such theory as was 
adopted, apd as isimplied by theindictmentin tMscase. Butthecourt 
does not sanction that theory or implication for the reasons already statfd, 
that it is répugnant to the whole scheme of our élection laws, and leads. to 
inextricable confusion and disastrous conséquences,; as is obvious to any 
intelligence wbatever. The judgment which we give is therefore placéd 
upon the first ground st3,ted, and not that just conisidered. It is true, thèse 
law^ were made ;to pre vent frauds, and should be cpnstrued to that end , and 
the construction placed upon them by the district attorney best tends to 
«Qcomplish that resuit, no doubt; but because, the législature might and 
should allow ail electors, and especially ail candidates, to witness any 
<îount that they may wish to witness where their intereste are involved, 
jt dpes noti-follow that it bas done sp, if we may adopt the erroneous 
view of theçe sta^utes just considered. The laws, properly eonstrued, do 
notprohibitanybody from attending an élection precinct during the prog- 
ress of tbe whole performance, and if the plan pf holding the élection 
•which I bave pointed out as the lawful one be adopjted, and there be a 
free and open taking of the ballots, and a free and open counting of the 
same, as a continuons opération at the place designated by law and re- 
^ cprded, and, ^11 in the présence of the electors attending there for that 
purpose, ail -^vell-behaved persons, even strapgers and electors at other 
pïecinotéjiandaU candidates, ipay stand by and see the performance go 
■on from th0 b^inning to. the. end; and fraud is thus reduced to a mini- 
mui», if;not,ïnade impossible. : It 4s only whpn ^esort is had tp the un- 
lawful nîethod of taking the ballot-box to another place, not open and 
free to ail the electors of that precinct to attend at will, but requiringad- 



144 FEDERAL EEPOETER. 

mission by permission of somè One or more persons usurping and assum- 
ing the function of deciding who shall and who shall not be présent at 
the count, that questions can arise as to the right of any one to be prés- 
ent, or the right of any one to exclude him. There being no such the- 
ory in the law itself, provision ia not made for such a proceeding, or for 
deciding any questions concerning it; but, on the contrary, provision is 
made for the punishment of those officers of élection who resort to that 
or any other unlawful method. The resuit is that thèse défendants, not 
being indicted for the offense they did commit, if the proof be true, as it 
is agreed we may assume it to be for the purposes of this case, but for 
acts not provided against by the pénal statute, the verdict of this jury 
must be in their favor, and that they be discharged. So ordered. 

Since the foregoing opinion was written it has occùrred to me that, in 
order to avoid any possible misapprehension, it should be added that 
this ruling does not proceed upon the theory that it is lawful to exclude 
any one from such a counting of the ballots as the défendants undertook, 
or felt authorized to make, but solely upon the grourid that the fédéral 
statute punishes only a violation of a duty imposed upon the élection 
officers by law; and it must be confined in its opération to that offense, 
and cannot be extended to violations of duty imposed by a high moral 
sensé offairness and justice in making the count in whatevér manner they 
may choose for convenience or comfort; nor to a violation of any sup- 
posed duty, imposed upon thëm by the nature of the business in haiid, 
of adopting that plan suggested or offered to them of so conducting the 
count as toallay whatevér of suspicion or appréhension might exist of 
possible fraud oii their part; nor to a violation of any supposed dUty 
otl their part ôf conducting the count according to their own construction 
or appréhension of thé duties imposed Upon them by the statute regulating 
the method of the count, So that the statute, as they understand it, may 
be complied with. Corigress might possibly bavé punished élection offi- 
cers for ail such violations as thèse, or others that may be imagined as 
pertinent to the subject, growing out of that gênerai duty to do that which 
is honest and fair in the performance of the function of counting the votes 
at an élection, but it has been content to enforce a compliance with the 
Btatutory methods of making the count, whatevér they be, by punishing 
a violation of that duty, and nothing else has been punished in that be- 
half. The object of the fédéral statute is to compèl thèse défendants to 
hold the élection in ail things according to law, and to do the counting 
according to law, and notto compel them to fairly and honestly do ail the 
things which they may do, howéver they proceed to do them, whether 
willMly or tHrough a misapprehension of their duties under the law; 
jttSt as it is the object of the law against larceny to punish the thief for 
the felonious taking of one's horse, and not to punish him for refusing a 
polîté request by the owner for a retiirn of the animal; and he should be 
indicted for the taking, ând not the refusai to return upon request. 
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United States v. Whaley et d. 

{Gi¥oait Court, 8. S, Califomia. December 15, 1888.) 

Indians — Homicide — Statutes— Notice. 

Act Cong. March 3, 1885, provides that " immediately upon and af ter the pas- 
sage ot this act ail Indians commlttlng against the peraon or property of aa- 
other Indian orotlier person any of the following crimes, namely, murder, 
manslaughter, " etc., shall be snbject to the same laws, and tried in the same 
courts, as are ail other persons. ■ Held, on indictment of Indians for the kill- 
ing of another Indian, in obédience to tribal resolutions, that it was no défense 
that défendants never had notice of the statuté. 

Indictment of Bill Whaley , Pancho Francisco, Sait Lake Pete, and Juan 
Chino, (indians,) for murder. 

George J. Denis, ior the United States. George W. Knox, for défend- 
ants. 

Ross, J. The défendants, who are Indians, are charged by the in- 
dictment in this case with the murder of one Jupn Baptista, also an In- 
dian, commltted on the Tule River Indian réservation, within the state 
of California, ail of the parties at the time sustaining the usual tribal re- 
lations. When the case was called for trial the district attorney stated 
that the prbof would , be such thftt a verdict of guilty of murder could 
not be procured, nor could he contend for it, and therefore eonsented 
that the; défendants be permitted. to withdraw their plea of not guilty, 
and enter ôneof guilty ofmanslaugh ter, which they desiréd to do. That 
was açpordingly done. To enable the court to give proper judgment, the 
cpunsel for thC; respective parties then agreed upon most of the facts of 
the case; and as to one or two points, upon which they were not entirely 
agreed î wilnegses were, by their joint requeat, heard. Thèse proceeding» 
developed this state of façts: The défendants were membera of an In- 
dian tribe, domiciled upon the réservation named, and the deceased was 
an Indian doctor, who, in the course of his treatment of the members 
of the tribe, had been so unsuceessful as to induce the belief on the part 
of its ffiembers that he had. been systematically poisoning his patients. 
Àbout 20 of their number had been treated by him, and under his treat- 
ment each of them had died, Finally one Indian, Hunter Jim by name, 
who> was a favprite with the tribe, became, under the doctor's treatment, 
very sick. The mémbers of the tribe held a council, and informed the 
doctor that if Hunter Jim died they would kill him. Jim did die. A 
council was held, at which it was determined to kill the doctor, and the 
four défendants were appointed to carry into effect that détermination, 
which they did, upon the reseryatioç, the following morning, by shoot- 
ing.him. 

Had this homicide been committed prior to the passage of the act of 
congress of March, 3, 1886, this court would hâve had no jurisdiction of 
the offense, .for the government of the United States had theretofore per- 
mitted the Indians preserv.ing their tribal relations to regulate and gov- 
em their owh internai and, social relations. But by the act of 1885 con- 
gress made a radical change in that policy, and therein enacted: 
v.37K.no.4— 10 
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"That Immediately upon and after the date of the passage of this act ail In- 
dians committing aeai^st the pejrpon or prpperty of another Indian or other 
person any of the folio wing erimeâ, liamelf, rriurdéi*, manslaughter, râpe, as- 
sault with intent to kiU, arson, burglary, and larceny, Within any territory 
of the United States, and either within or without an Indian réservation, 
shall be subject therefor to the laws of such territory relating tosaid crimes, 
a,nd Shaïl he triéd therefor in the same courts, and in the same mauner, and 
shall be subject to the same, penalties, as are ail other persons charged with 
the commission of said crimes, respectively; and the said courts are hereby 
given jurisdicbion in ail such cases; and ail such Indianë committing any of 
the above crimes against the person or property of another Indian or other 
person, within the boundariés 6Î any state of the United States, and within 
the limits of any Indian réservation, shall be subject to tbe same laws, tried 
in the same courts, and in the same manner, and subject to the same penal- 
ties, as are ail other persons committing any of the above crimes within the 
exclusive jurisdietioil of the United States. " 23 St. c. 841. p. 362, § 9, p. 385. 

The case of thèse défendants falls within the last class of cases pro- 
vided for. by this law. The counsel for défendants oonlend with much 
earnestness that the law in question should not be held to apply to them, 
for the reasou, as it is claimedj that they had no notice of it. If that 
view should b© adopted by the. court, the plea of guilty of manslaughter, 
entered by the défendants, èould not be permitted to stand j for of course 
the court would not enter judgœent in a case of which it Had no juris- 
diction. The validity of the act in both ofits branches was determined 
by the suprême court in the caseentitled U. S. v. Kasàtna,,'ll& U. S. 
375, 6 Sup; Ct. Rep. 1109. Its terms are plain, atid clearly embrace 
the offense for which défendants were indicted. Cohgress did not see 
proper to provide that the law should not takeeffeot until thé IndiÈins 
should be notified of its provisions, but, où the contrary, enacted that 
immediately upon and after the date of the passage of the act ail Indians 
committing any of the offenses described, within the designàted places, 
shall be subject to the laws therein pTescrîbed. CleWly the court cànnot 
hold the law linapplicablè to any Indian who cornes within its provis- 
ions. Whileithe offense comrûJtted by the défendants would, if com- 
mitted by a white man, hâve of course beeu murder, it' may be, in view 
of the Indian nature, their'custôms, superstition, alid ignorance, that in 
the circumstances attendîng the killing of the doctor there was wanting 
the malice that is essential to constitute the crime of murder. It was 
that view that prorapted the district attorney to Say that he coùld not 
contend for a verdict of gùilty of murder, and to consent tb the with- 
drawal of th© plea of not guilty, and to the entry of a pléà of gù.ilty of 
manslaughter. And since justice should be ténipered with mercy, pè^- 
haps the court may be justified, inàmposing sehtenéè, in being naovéd 
by the same considérations, and in inflicting a punishment which, uridér 
ordinary circumstances, wbnld beconsidered far toô light for s6 atrôcious 
*crime. The judgment of thè Court is that the défendants Bill Whaley;, 
Pancho Francisco, Sait Lake Pete, and Juân Chînô, ànd èach of them, 
b© imprisoned in the State Pri'Son at San Quelltiii for the period of five 
years frôm this dite, and pay a fine of one dollar. 
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Johnson '«.Brooklyn & C. R. Go. 

Samb ». Steinway & H. Pi R. Co, 

{^Oircuit Court, E. B. New York. October 24, 1888.) 

PaTBNTS for InVBNTIOîTS— iNmiNGEMENT — ExPIBATION OP PATENT. 

An injunctlon against the infringement of a patent for an invention consist* 
îng of a combination of known appliances, is not violated by using the coni- 
bination afteir the expiration of tne patent. 

In Equity. , On motion to punish for contempt. 

Dwnmn, Curtis de Page, for complainant, cited: 

Birdsell v. Shaliol. 112 U. S. 487, 5 Sup. a. Kep. 244; Sîiffoîk Co. v. Hay- 
dm, 3 Wall. 315; Root v. îlaihoay Oo., 105 U. S. 189; Needham v. Oxley, 8 
Law T. (N. S.) 604; Frearson v. Lûè, 9 Ch. Div. iS; Sortng Co. v. Marhle 
Co., 2 Fed. iRep. 356; Boring Co. v. Sheldon. 1 Fed. Kep, 870; Bélting Co. 
■v.Magowan,27 Fed. Eep. 111; Powder Oo. ^.Powder Co., 9 Fed. Kep. 316; 
Goodyear y. MvMee, 5 Blatciif. 429; Hamilton, v. Simons, 6 Biss. 77; Wells 
V. Mailway Ço., 19 Fed. Kep. 20; Cralg v. Fisher, 2 Sawy. 345; McKay v. 
Machine Co., 20 0. G. 372, 12 Fed. Bep. 615; Wetherill y. Zinc Co., 5 0. G. 
460; Phillips v. City of Détroit, 16 O. G. 627; Wilson v. Simpson, 9 How. 
109; Chaffee v.Belting Co., 22 How. 217; Farrinyton v. Com., 4 Fish. Pat. 
Cas. 216; Gotifried v.Brewing Ce, 8 Fed. Kep. 3ii2. 

Erogtà; Ooe, for défendants, cited: 

ReaperCo. v. Johnston, 24 Fed. Rep. 739; Mershon,\. Furnace Co., Id. 741; 
Lord V. Machine Co., Id. 801; Valve Co. v. Valve Co., 26 Fed. Rep. 319; 
Safety-Vaive Coy. Gage Co., 113 U. S. 157, 5 Sup. Cl. Kep. 513; Boring Co. 
V. Shelduns, 2 Fed. Rep. 353; Téléphone Co. v. KiUell, 36 Fed. Rep. 523. 

Lacombe, J. Complainant's patent (Newman, No. 117,198, July 18, 
1871) is for "the combination of an oscillating platform, arranged for op- 
ération by the weigbt of the draught animais (of a horse car) with aÇijori- 
zontally moving) switch." In the combination only was found novelty 
and ihventioiï sufflcient to induce the court to susiain the patent.^ Johrir 
sqn V. RaUrqad Co.i 33 Fed. Rep. 499. Rocking or oscillating platforms 
generally, and aa devices for automatic switches, were known to the art 
before the date of Newmah's invention. Horizontally moving switches 
were also old. It was only the in ventor's "ingénions asserabling of known 
appliances" which Judge GoxE,iin the case above cited, recognized as 
patentable. Inthe case at bar the use of several infringing machines in 
défendants' tracks béing shown, injunctions were granted during the life 
of the patent. • Thereupon défendants ceased the use of the patented 
combination, discbnnecting the oscillating tables from the switch-tongaes, 
and employing men or boys to operate the switches. Some weeks, how- 
ever, altet the expiration of the patent, they substituted new switch- 
tongués foi* those in use when the injunction was granted, cohnected 
them with the oscillating tables,, and are now using the combînatibn of 
partâ thus fprmed . Complainant contends that this is a violation of the 
injunction , abd moves to punish défendants for contenipt. His potion 
is based upon the principle that an infringing article or machine made 
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before the expiration of the patent cannot be uaed after sucli expiration, 
and that, upon suflSeient cause shown, an injunction against such use 
will be indefinitely continued. The authorities cited sustain this prop- 
osition mainly updn the theory that the court could during the life of 
the patent order the destruction of the machine or article, and that the 
injunction forbidding its future use is merely the practical équivalent of 
such destruction. The contention of the défendant as to the effect upon 
this proposition of Root v. Railway Co., 105 U. S. 189, need not be now 
considered. The case at bar is not within those authorities. Ail the 
parts of the patented article were old; their manufacture, sale, accumu- 
lation, or use was free to ail. The patentee's monoply extended only to 
their combination. The infringing article would be destrOyed when the 
combinfltion of its parts was broken up, and the further destruction of 
those parts theinselves which were' not, covered by the patent would be 
an interférence with défendants' property not warraiited by any of the 
authorities cited. The combination of parts in the défendants' infring- 
ing articles, ha ving been once bonafide broken up, a recombination of the 
old parts after the complainant's monopoly bas expired will not be en- 
joîned. Motion denied. 



The MArgaret J. Sanpord. ... 

Pabtridge ». ThB Margaeet J. Sanfoed. 
(Oiremt Court, s. I>. J^ete Tork. Decemher 1, 18S8.) 

1. OOILISIOK-^VbsSBM AT BuI-K-HEAD— ObSTRUCTING .Cfl:ANNEr.i ; , 

The ship T. moored at à bulk-head with her bpw projecling about 16 feet 
into a canal 157 feet wide, leaving sàfHcient spaCe forvessels to JDass. After- 
wards a bark moored at a bulk-head on the otherside, with her bow project^ 
ing 80 far, into the canal that it would be difficult fqr yessels to pass between. 
The S., with à car-float in tow, and in an unfavorable condition of the tide, 
attempted to pass between the Tessela, and collided with thè- T. Seld, that 
the T. was also in-fault in remaining in hor position aftér the ihark moored on 
the other si^e, and the damages should be divided. 

2. Bajib— Damages— Détention of Vessbl. 

. The T. was a" tramp" steamer, occasi.onally visiting the port of New York, 
and was undei? a charter for !' voyagei to Bombay, under which she woald 
hâve earned, above expenses, St. J per day. The charter stipulated for ^démar- 
rage at the rate,of £45 per day, while it appeared that the custoqiary allow- 
ance àt'thè port of New York for détention 6f vesseïs the size of the T waS 
$363 per day. The vessel had no engagement beyond thB immédiate voyage, 
and it was not shown that after her arrivai at destination jshe f ound immédi- 
ate employment. ffeld, that neither the demurràge rate spëcifièd in the char- 
ter, nor the customary demurràge rates at the port ôf New York, supplied a 
' satisfactory critérion of the loss sustainefl by the vessel' s détention i during 
; repairs; that the amount bf the consequential loss was the différence bçtweep 
the market value for the use of the vessèl br her probable net e?irnings during 
the period of détention; and one way of ascertairiing this Waâ-by fihdiùg whàt 
she was: earning at the time, or immediately before^ and aftertlie collision; 
, . and that if at the time she was employed under a charte^for a long period of 
time, the average daily earnings under the charter may Detaken as the crite- 

'■ - ■ rion. • ■ - .■;■■;!: ;:::;. ■, !.::;,:•■; 
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In Admiralty. Libel for damages. On appeal from district court. 
SO Fed. Rep. 714. 

WUhdmus Mynderse, for appellant. 
B. D. Benedkt, for appellee. 

"Wallace, J. The steam-ship Tan talion was lying at a bulk-head at 
the Empire Oil- Works, Hunter's Point, East river, March 31, 1885, tak- 
ing in a cargo of oil. Her bow projected about 16 feet across a canal 
157 feet wide, which ran from the river between the premises of the Em- 
pire Oil-Works and the Standard Oil-Works. The bulk-head on the 
other side of the canal was 70 feet further ont into the East river, and 
at this bulk-head lay an Italian bark, also projecting partly across the 
canal; her stem some 30 feet, and her bowsprit 30 feet further. The 
bark tpok her position after the Tantallon was moored. About noon the 
steamer Margaret J. Sanford, with a loaded car-fioat lashed on her port 
side, consigned to the Standard Oil Company, attempted to enter the 
canal. In doing so the port bow of the float struck the starboard bow 
of the Tantallon, infiicting injuries which were repaired at, the expense 
of $700, and which also neçessitated a delay of seven days in the load- 
ing of the steamer, detainiug her that time beyond the lay-days provided 
for in her charter. This suit was brought to recover for the damages 
thus sustained by the Tantallon. The district court held both the tug-, 
and the steam-ship in fault, and divided the damages, and allowed no 
damages for the détention of the Tantallon beyond the expense of wages 
and maintenance of her crew and wharfage. The owners of the. Tantal- 
lon hâve appealed. 

It is plain upon the évidence that the attempt of the tug to pass be^ 
tween the two vessels upon the tide as it was then, incumbered by a 
heavy and unwieldy float, was one which could not he made with pru- 
dence unless the tug had the extra assistance jvhich her master called 
for, but was unable to obtain. Her master was aware of the risk of at- 
tempting ta pass between the two yessels by which the entrance to the 
canal was obsti-ucted, but preferred to encounter it, hoping doubtless to 
be able to avoid collision with either, rather than subject himself tô the 
inconvenience of abandoning temporarily the undertaking in which the 
tug was engaged. The case, as regards contributory fault on the part of 
the Tantallon, does not turn upon the question whether she wasoriginaUy 
■culpable in taking a position in which she unnecessarily projected a few 
feet across the entrance of the, canal. Probably, until the Italian barfc 
took a position on the other side, of the entrance, projecting still further 
Bcross the entrance, there was sufficient room left for access to the canal 
for tugs with floats, and for ail the purposes of the .ordinary navigation 
of the place; but after that the .entrance was obstructed to such an.extent 
as would necessarily embarrass the movements of tugs with tows, and 
measurably interfère with their access to the. canal in the usual course of 
trafïic. When this became apparent,, the Tantallon \y;as notjustified in 
remaining in her previous position, even though uutil then it was a 
proper one, There was plenty of room, and nothing in the wayjto p.er'^ 
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mît her to be moved asterh. She cannot be exonerated meïely because 
after she had taken her position the vessel on the opposite side of the en- 
trance ought not to hâve taken the pbsition she did. It was then that 
the probable danger of the situation should hâve been foreseen, and ob- 
viated in the exercise of ordinary care; and the Tantallon cannot excuse 
her own omission to do this beoatise the péril of the situation was prima- 
rily attribiatable to the misconduct of the other vessel. The Tantallon 
must be deemed in fault because at the time of the collision she was as- 
sistîng in an unneçessary obstruction of the canal, which impeded and 
complicated the movements of the tug and float. The case falls within 
the rule laid down in The Canima,2B Blatchf. 165, 32 Fed. Rep. 302, 
and many other authorities, which it îs unneçessary to cite. 

By the decree of the district court the libelant was allowed, besides 
one-half of the cost of the repairs of the steamer made necessary by the 
collision, one-half of $876.55 for consequential loss. That sum repré- 
senta the amount of the port expensés of the Tantallon during the seven 
days she was detained by repairs. Nothing was allowed by way of de- 
murrage. The Tantallon was an English "tranip" steamer that occa- 
sionally visited the port of New' York. She was under charter for a voy- 
age to Bombay when she was injured, and was at the time being loaded 
for the voyage. She would hâve èarned freight under this charter, above 
expensés, of about $70 per day'for the time ordinarily occupied in load- 
ing, sailing, and discharging. The charter stipulated for demurrage àt 
the rate of £45 per day. She had no engagement beyond the immédiate 
voyage, and there is nothing to show that after she arrived she actually 
found employment at Bombay within seven days. After she reached 
Bombay she ehgaged in the coasting business fora time, and then re- 
turned to England. It appears by the testimony of a witness for the 
libelant that "the customary and usual amount to allow for détention for 
steamers for the Class and size of the Tantallon " at the port of New York 
was 20 cents a ton; being, for the Tantallon's tonnage, $262 a day. The 
libelant also gave testimony to show what the Tantallon could bave 
eai-ned upon a return voyage from Bombay to New York, and it appears 
that if she côiild hâve got a cargo immediately, both at New York and 
Bombay, she could hâve earned for the time ordinarily occupied by the 
round trip about $140 per day net freight. 

It was held in this court by Mr. Justice Nelson {The Hermann, 4 
Blatchf. 441) that the charge for lay-days in the charter-party under 
which the vessel is employed at the time of à collision furnishes no test 
to détermine the damages for her détention during the time of her re- 
pairs. Upon this authority the stipulated rate of demurrage in the Tah- 
tallon's charter mùst be rejected as évidence o^ her actual loss by dé- 
tention. Itië not necessary to décide in the présent case what effect 
should be given to the demurrage rates which prevail at a particular port, 
either by thé régulations of a maritime exchange, or by thé gênerai réc- 
ognition and acquiescence of the mercantile community, as évidence 
of the amount of loss by détention. In a case whère that port is the 
place, or oue of the places, at which the vesseiîs commonly employed, 
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such rates wôuldaiTord à criterion, and in some cases perhàps the best 
practieally attainable, of the value of the lost use of the vessel while she 
is detained there. But such évidence is certainly not conclusive, and 
it is so often raisleading that it should not be given controlling weight 
when better évidence can be supplied. The présent case well illustrâtes 
the unreliability of such évidence, because it appears by the testimony 
introduced by the libelant that under the most favorable circumstances, 
and with constant employment, the Tantallon could only earn about 
$142 per day above expenses. The disparity is so great between any 
actual loss which could possibly arise by her détention, and the hypo- 
thetical loss indicated by the démarrage rates, that the latter are orno 
value whatever as évidence. If it had appeared that the steamer was 
under a charter to return to New York, her intended voyage to Bom- 
bay and the return voyage could be treated as a round trip, and an al- 
lowance for her détention upon the basis of her average daily earnings 
above expenses for the round trip might hâve been awarded.. As it 
is, there is really no satisfactory évidence of the value of the use of the 
vessel during the period of her détention except such as is derived by 
Computing her average daily earnings above expenses upon the. basis of 
the freight by the charter under which she was employed at the tiine. 
It is a reasonable presumption that if she had not been detained seven 
days she would hâve fulâUed her engagement, and earned thé freight 
stipulated by the charter in seven days less time. If the Tantallon could 
bave disoharged her cargo at Bombay sevèn days earlier than she did, 
she, might or might not hâve found other employment immediateiy ; but 
however this might bave been, it is plain that she was obliged to dévote 
seven days more to earning the freight than she would if she had not 
bpen detained by the collision. Her daily earnings during the period 
pf her engageiùent were reduced proportionally. 

Some of the authoritiesi and some of the décisions of this court, hâve 
commented upon the difficulty of ascertaining the consequential loss re- 
sulting JTOm the deprivation and use of a vessel in collision cases. Thus 
it; was said in The Rhode Idand, 2 Blatchf. 114, that "the précise amount, 
or eyen a reasonable approximation to it, cannot be ascertained by the 
application of any known or fixed rule." Nevertheless it is not appa;rent 
why the same rule, and why évidence of the same character, should not be 
adopted ia the solution of the inquiry as are resorted to when the owner 
of other kinds of property seeks compensation for the damages caused 
by the wrongful interruption of its use. If the owner of a horae, or a 
mill, or machinery, or a house, is temporarily deprived of his use of the 
property by the wrongful act of another, the law implies consequential 
loss as a necessary and proximate resuit, and allows a recovery for the 
value of its use as a proper item of damages, and permits the value to 
be shown by the opinion of witnesses conversant with the subject. Par- 
ker V. Œty of Lmell, 11 Gray, 353; ÂUen v. Fox, 51 N. Y. 562; Satchwell 
V. WiUiams, 40 Conn. 371. In the large commercial ports the value of 
the hire of a vessel can as well be ascertained as that of most other kinds 
of property used for business purposes. As the question is one for the 



152 ra)DEEAL EEPOETER. 

opinion of experts ît is very likely to be învolved in considérable contra- 
diction of estimâtes, but this is an objection whieh applies whenever a 
question of market value or usable value arises. The injured party is 
not necessarily confined, in proving his consequential loss, to the amount 
of the market value of the use of his yessei during the time of détention. 
Even where the loss arises from breach of contract the rule is that the 
party injured is entitled to gains prevented, as well as losses sustained, 
provided they are certain, and such as might naturally be expected to 
follow the breach, (Bailroad Co. v. Howard, 13 How. 307; U. S. v. Be- 
han, 110 U. S. 338, 4 Sup. Ct. Rep. 81; Griffin v. Oolver, 16 N. Y. 489; 
Waters v. fowers, 20 Eng. Law & Eq. 410;) and the rule in torts is re- 
stitutio in integram, {The Cayuga, 14 Wall. 270.) When the vessel is em- 
ployed at the time of the collision, or when it appears that she would 
hâve been beneficially employed during the period of her détention, it 
is entirely clear that actual loss lias attended the interruption of her en- 
gagements. The Clarmce, 3 W. Rob. 283; WiUiamson v. Barrett, 13 
How. 101; TheRhode Ishnd, 2 Blatchf. 114; The Cayuga, 7 Blatchf. 385. 
In the présent case,therefore, the inquir3-is merely one as to the amount 
of the loss, and that is to be resolved by nscertaining the market value 
of the use of the vessel, or her probable ne* earnings during the period 
of her détention, by the best évidence attainable. One way of ascertain- 
ing this is by ascertaining what she was earning at the time, or immedi- 
ately before and after the collision. This is côrtainly prima fud-e évidence 
of her earning oapacity, and sufficient to require the wrong-doer to show 
that she was temporarily earning more than usual. As was said by Dr. 
LusHiNGTON in The Gazelle, 2 W. Rob. 279: "If the settlement of the 
indemnification be attended with any difficulty, — and in thèse cases diffi- 
culties must and will frequently occur, — the party in iault must bear the 
inconyenience." See, also, The Stai of India, 35 Law T. (N. S.) 407. 
When there is no other satisfactory évidence of her earning capacity than 
is shown by the charter under whach she was employed at the time, and 
that charter contemplâtes her employment for a long period, the average 
daily earnings under the charter may be taken as the criterion. The 
gênerai subject is well considered upon authority and principle in the 
opinion of Judge Longyeab in TheMayflower, 1 Brown, Adm. 376. For 
thèse reasons $70 per day would seem to be a fair équivalent for the act- 
ual loss. It foUows that an allowance for demurrage in the sum of $490, 
besides the amount of the port ex penses, should be included in the dam- 
ages to be divided. A decree is ordered for the libelant conformably 
with thèse views. The libelant is entitled to interest on the damages 
from April 7, 1885, and to the costs taxed by him in the district court. 
The costs of this appeal are awarded to the libelant. 
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Sebviss w. The Chattahoochee.' 
{Bistrict Court, É. B. Nm York. November 30, 1888.) 

SHirPINO— LlABILITT OF VeSSEI.— NEGLIGENCE OP StbVBDOBB. 

A stevedore, who had flnished louding coal on a steam-ship from a canal- 
boat along-side. took the canal-boat'a line to a steam- winch on the steamer to 
draw the canal-boat astern of the steamer. The latter's propeller was in mo- 
tion, and the stevedore gave no orders to hâve it stopped, nor did he direct 
the men on the canal-boat to kéep her away by pôles. The propeller drew in 
the canal-boat, eut a hole in her, and sank her. The stevedore was an employé 
of the steamer. Held, that when the stevedore undertook to move the canal- 
boat up the slip, he assumed the responsibility of her navigation, at least un- 
til she was f uUy clear of the steamer's side, and for his négligence the steamer 
was liable. 

In Admiralty. 

Libel by Deborah A. Serviss against the steam-ship Chattahoochee, for 
damages in sinking libelant's canal-boat. 
Hyland & Zabriskie, for libelant. 
Rice & Bijur, for claimant. 

Benbdict, J. The libelant's canal-boat, having on board coal for the 
steamer Chattahoochee, was along-side that steamer as she lay in the slip, 
about to sail, and delivered coal into her tubs until she was supplied. 
The canal-boat lay stern out, her bow being about 100 feet forward of 
the steamer's stern. The stevedore of the steamer Chattahoochee, as soon 
as he had taken from the canal-boat ail the coal required, took down his 
hoisting apparatus, and, notifying the master of the canal-boat that he 
wàs going to haul the boàt ûp the slip, cast oflf the lines to the canal- 
boat, and carried the canal-boat's bow line aft to a steam-winch on the 
steamer's deck, aft, and thçre, by startingthe steam-winçh, put the canal- 
boat in motion towards the bulk-head. At the time the canal-bo^t was 
thus put in motion towards the stern of the steamer, the propeller of the 
steamer was revolving. When the canal-boat, under the impetus given 
her by ithe steam-winch, reached the steamer's stern, the action of the 
steamer's propeller drew her onto the revolving blades, by whichshe was 
eut open and sunk. 

The question to be decided is whether the steamer is liable for the 
sinking of thè canal-boat. The stevedore was an employé of the steamer, 
and as such it was part of his duty to move the canal-boat away from the 
steamer's side as soon as the steamer was supplied with coal. He under- 
took to haul the canal-boat up the slip by starting her towards the bulk- 
head, using the power of the steam-winch for that purpose. There is 
évidence that the boat could hâve passed the revolving propeller in safety 
if pôles had been used by those on board of her to bear her from the pro- 
peller in passing. In this -instance no pôles were used, and in consé- 
quence the boat was sucked in by the propeller, and sunk in the manner 
stated. The contention on the part of the claimant is that it was the 
duty of the master of the canal-boat to observe that his boat was ap- 

' Reported by Edward G. Benedict, Esq,, of the New Tork bar, . 
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proachîng the revolvîng blade and to keep lier off the screw as she passed, 
and that the failure of the master td discharge this duty was the cause of 
the damage that ensued. But I incline to the opinion that when the 
stevedore undertook to move the canal-boat up the slip, he assumed the 
responsibility of her navigation, if not until she reached the bulk-head, 
at least until she was fully clçar of the steamer's side. It was therefore, 
in njy opinion, his duty, before starting the canal-boat, to stop the steam- 
er's scrëw, or, by givihg propèr directions to the men on the canal-boat, 
insure h er being kept off the propeller when she passed it. He did neither 
of thèse things, and this omission, in my opinion, rendered the steamer 
liable for the damages tl^at eûsuei. Let a, decrèe be entered in favor of 
the libelant, with an order of référence to ascertain the amountof the 
damage. 



Gates v. Ryan eJ aï.' 

{Bistrîet Court, 8. J). New York. December 18, 1888.) 

i . 

1. DBMnKRAGB— L0MBEK TbADB— CnSTOM— IdLB DATB. 

There is no well-established rule in the port of New York as to the d.ischarge 
of ëàstern lumhër. By the custoih of the port three "idle days" are allowed 
the consignée after the vessel reports arrivai within which to send her to a 
l)erth, Hence, where a lumber schooner from Nova Scotia arrive,d on Wednes- 
day. was sent to a wharf on Saturday, and began herdischarge on the follow- 
Ing Wédnësday, Sunday and Labor Day (first Monday in September) Inter- 
venlng, Aeld, that she was entitled to one day's demurrage. 

SL BamB— laABILITr OF CONSIGHKB. 

The consignée of cargo and holder of the bill of lading, though bnt an 
agent to sell, is liable for botli freight and demurrage. 

In Admiralty. Action for 'freight and demurrage. 
R. D. Benediet, for libelant. 
il. /. IfeatA, for respondents. 

Brown, J. There is no dispute about the amount of freight due, 
namely, $556.87, after dedueting ail the defendant's alleged offsets. 
The défendant offered to pay freight, but refused to pay any demurrage. 
In the offer of payment, however, a receipt in full of ail claims was de- 
manded, which the défendant had no right to require. There has been 
no payment of freight into court. 

The charter provided for discharge with customary dispatch. The ves- 
sel was loaded with lumber from; New Brunswick, N. S. There is no 
perfectly established rule as respects the rate of discharge of eastern lum- 
ber. Several large dealers testified that a discharge of 30,000 feet' per 
day, board measure, bad long been considered a reasonable rate of dis- 
charge. On the other hand, there is évidence that indicates that that 
ought now to be considered an unreasonably slow rate of dischàrge after 
thè vessél is ready to begin; from 40,000 to 70,000 feet being a quite 
eommon rate of discharge per day. Three days are allowed by custom, 

'Reported by Edward G. Benediet, Esq., of the New York bar. 
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afler the vessel reports arrivai, within which to seijd ber to a berth where 
she can unload her cargo at once. This vessel had 232,000 feet., Three 
days were consumed before she was directed to her wharf at Harlem. 
She arriyed there some time on Saturday. Sunday and Labor Day (the 
Monday, follpwÏDg) intervened, both of which are holidays. She began 
the discbarge on Wednesday and finished on Saturday, discharging at 
the. rate of 70,000 feet per day. Under the custom, which I think estab- 
lished, to allow three days to find a discharging berth, and the interven- 
ing holidays, I cannot hold the respondent bound to commence the dis- 
chai^e before Tuesday morning. The vessel was then in readiness; but 
the discharge was deîayed till Wednesday, when it should hâve begun 
on Tuesday. She is therefore entitled to demurrage for one day's déten- 
tion. Bowm V. Decker, 18 Fed. Rep. 751 ; Tlie Z. L. Adams, 26 Fed. Rep. 
^55; Paqaette v. (hrgo qf Lumber, 23 Fed. Rep. 301. 

The respondents were the New York agents of the shippers, and the 
consignées and holders of the bill of lading; and after arrivai they sold 
the cargo and directed its delivery. They were interested in it to the 
extent of their commissions on the sale, and were the persons who were 
to pay the freight, and who in fact offered to pay it, without demur- 
rage. Such a consignée, receiving and disposing of the cargo, is liable 
for both freight and demurrage. Irzov. PerHns, 10 Fed. .Rep. 779; Neilr 
rniv. Jemp, 30 Fed. Rep. 138; Rœd v. Wdd, 6 Fed. Rep. 304; ^agiie 
V. Fést, Abb. Adm. 648. 

The libelant is entitled to a decree for $556.37 freight, and $25, the 
stipulated rate of demurrage for one da.y, with interest and costs. 



United States v. The Frank Sylvia. 
(Dittriet Court. N, D. Califomîa. December 24, 1888.) 

1. Shippiso — Oabkiage op Passbngers on Frbight-Boat. 

A libel against a vessel for a violation of law alleged to hâve been committed 
in UBÏng or navigating a freight-boat for the «arrying of passengers without 
baving been inspected as a passenger steamer, and obtaining a certificat» spec- 
ifying the number of passengers she can carry with prudence and safety, la 
not properly brought under Rev. St. U. 8. § 44to, which forbids the taking on 
board of any steamer a greater number of passengers than is "stated iù the 
certiflcate of inspection. " 

S. Same. 

Nor under section 4466, which provides for spécial permits to be issned to 
"passençer steamers" engaged in excursions, allowing them to take on board 
an additional number of passengers over and above the number specifled in 
the certiflcate. 

8. Sahb. 

But i» properly brought under section 4499, which subjects to a penalty ail 
steamers "navigated without complying with the terms pf this title." 

In Admiralty. On exceptions to libel filed against the steamer Frank 
Sylvia, a freight-boat, for carrying passengers contrary to law. 
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John T. Oarey, U. S. Dist. Àtty. 
MUon Andros, îor deîendant. 

HoFFMAN, J. The steamer libeled in thîs case was provided with a 
certificate of inspection duly issued according to law. By the certificate 
she was permittéd to navigate, as à freight steamer, the bay of San Fran- 
cisco or its tributaries, for the period of one year; but she was not allowed 
to carry'passengers. The li bel allèges, in substance, that On November 
6, 1887, she took on board and carried four passengers, she being then 
employed as à freight steamer on a voyage froni San Francisco. There 
are great, and in my judgment insuperable, difficulties in bringing this 
offense within the provisions of either section 4465 or section 4466. The 
first of thèse sections forbids the taking on board of any steamer a greater 
number of passengers than is allowed by the certificate of inspection. 
Section 4466 provides for spécial permits to be issued to passenger steam- 
ers engaged in excursions^ allowing them to take on board an additional 
number of passengers over and above the number specified in the certifi- 
cate. No penalty is denounced for carrying passengers on excursions in 
excess of the number allowed by the certificate and the spécial permit. 
For carrying passengers in excess of the number allowed by the certifi- 
cate, the master and owner are, by section 4465, niade liable to any per- 
son suing for the same, to forfeit the amount of the passage money and 
$10 for each passenger beyond the number allowed. In the case at bar 
the certificate licensed the vessel aS a freight steamer, and no passengers 
were allowed td be carried. Th© libel is founded on section 4499. This 
section imposes on the master and owners a penalty of $500 for navigat- 
ing a "steamer" without complying "with the terms of this title." It is 
argued that the master and owner should hâve been sued under the pro- 
visions of section 4465. But the steamers referred to in this and nearly 
every other section of chapter 2, tit. 62, Eev. St., are steamers "carry- 
ing passengers," or "passenger steamers." They seem to be treated as a 
class distinct froni freight steamers, tugs, towing-boats, ànd yachts. The 
certificate issued to a vessel of the former class of steamers, other than a 
ferry-boat, is required to specify the number of passengers she can pru- 
dently and safely carry; and for taking on board a greater number of 
passengers than is stated in the certificate the penalties imposed by sec- 
tion 4465 are incurred. But the certificates of inspection granted to a 
freight-boat, tug-boat, etc. , do not specify any number of passengers they 
may lawfuUy carry. The violation of law alleged to hâve been commit- 
ted in this case consists in using or navigating a freight-boat for the car- 
rying of passengers, which had not been inspected as a passenger steamer, 
or obtained a certificate specifying the number of passengers she can 
carry with prudence and safety. The offense denounced in section 4465 
is the taking on board of such steamer passengers in excess of the num- 
ber "stated in the certificate of inspection." It is plain that she has not 
committed this offense. If the penalty imposed by section 4465 for a 
violation of its provisions had been imprisonment of the master, would 
it be contended that an indictment against him for taking on board pas- 
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sengers in excess of the number stated in his certificate could be sustained 
upon proof tKat he had no certificate authorizing him to carry any pas- 
sengers whatever, and that he therefore could not bave carried passengers 
in excess of any number " stated " in tbe certificate of inspection? If the 
language of the section had been, "a greater number of passengers than 
allowed by law," it might wîth more plausibility bave been applied to 
tbe facts alleged in tbis case. But the laugukge is "a greater number of 
passengers than is stated in the certificate of inspection." It seems clear, 
therefore, that some number must be so stated before the number actu- 
ally carried can be deemed to be in excess of it. My opinion, therefore, 
is that the libel is prôperly brought under section 4499, which subjects 
to a penalty of $500 ail steamers "navigated without complying with the 
terms of tbis title, for which sum the vessel navigated shall be liable, 
and mày be seized and proceeded against in any district court of the 
United States having judsdiction of the offense." A direct and primary 
liability of the vessel fôr the penalty imposed is thus created, and the 
seizure and proceeding in rem are expressly authorized by the statute. 

I do nôt feel called upon, nor hardly at liberty, to consider the very 
important question raised at the bar as to the constitutional right of con- 
gress to require the inspection of steamers, or in any way regulate the 
lise of vessels employed on the navigable waters of the United States, but 
not engaged in foreign or interstate commerce. The validity of the laws 
regulating the use, equipment, and navigation of vessels used on the nav- 
îga,ble waters of the United States, as well as those engaged in foreign or 
interstate commerce, has long and almost universally been acquiesced in. 
They are in their. ôbject and effect salutary, and, in some particulars, 
indispensalble, to the safety of the foreign and interstate commerce, which 
cotigress has the tmquestioned right to regulate, and the efifect of a décis- 
ion adverse tô their validity would be so momentous and far-reaching, 
"thàil consider it to be my duty, as district judge ôf the United States, 
to assume their constitutionality, and to ieave the question of their valid- 
ity, in whble or in part, under thé constitution, to be passed upon by a 
higher tribunal. 



De Coi.ange v. The Château Margattï.' 
(Dùtrici Court, S. D. Nm Tork. December 18, 1888.) 

Cabkibbs— Of Passengers— Déviation— Damages. 

Libelant purchased a passage ticket on steamer Château Margaux from New 
York to Bordeaux. The ticket, like the company's prospectus, expresslv 
stated that the passage would be direct. After the sale of the ticket, the 
Steamer took cargo f or Santander, Spain, and sailed direct for that port, with- 
out notice to iibelant, and was consequently six days longer in reaching Bor- 
deaux. Libelant proved no spécial damage arising from the delay, except 
lossof time ànd the ânnoyance incident thereto. Held, on suit brought to re- 

-'■ cover damages for the delay, that the déviation was a breach of the contracta 
and that libelant should reçoyer the amount of passage money paid. 

'Reported by Edward G. Benedict, Esq., of the New York bar. 
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In Admiràlty^ Lîbel for dajnàges for déviation of vessel;. 

Newdî Martin, {or ]ihe[ant. 

Wing, Shoudyti: Futnarn, {or cl&imsLïita, 

Beôwn, J. The libelant, a gentleman of 70 yearsof âge, with his 
wife, and two children bétween 4 and 12 years old, purchàsed from thé 
clainiants on the 12th of April, 1886-, a ticket for hhnself and faniilyfor 
a passage from New York to Bordeaux on board thé steamer Château Mar- 
gaux. Thé ticket expressly stated that the voyage wàs to be direct; and 
the prospeciuses of the company stated the same thing, emphasizing the 
shortness and direetuess of their route, as inducements for invalida to 
travel by their line. The vessel sailed on the 24th of April. A few 
days befôre sâîlihg she took a quahtity of cargo to deliver at Santander, 
and, though notice of this fact was published in a maritime newspaper, 
the intended devia.tion was not made known to the libelant, though the 
company had his address; and he did not learn that the vessel was to go 
to Santander until a few days out. The steamer would naturally havé 
arrived at Bordeaux a little sooner than at Santander. She remained 
three days at the latter place, and was three days more in proceed- 
ing from Santander to Bordeaux. The libelant claims $2,000 spécial 
damagesfor the détention and the ànnoyances arisihg from it. Hé had 
writteij to à gentleman at Turin to meet him at Pa.rîs on the 6th of May 
on busiriess, who attended at the timé, and, after waiting, departed bcr 
fore the steamer reached Bordeaux, whiçh was on the 12th of May. 

There is^'ho sufficient proof of spécial damage. The appointment was 
not kept, but no pècuniary loss thereby is proved. The déviation was, 
however, a breâch of contract, and the libelant is entitled to reasonable 
compensation for the loss of time, and the iuconvenience and annoyance 
directly and na:turàlly arising from the violation of the contract. When it 
was deterrhined to send the vessel to Santander, there was plenty of tin^e to 
apprise the libelant of the fact before sailing; and he would hâve been enti- 
tled to a fettirn ôf his passage money, had he chosen to demand itl At San- 
tander, the master, by authority of the owners at Bordeaux, offered trans- 
portation to the libelant and his family by rail, or by one of the trans- 
atlantic steamers, which was to leave Santander the day after the libel- 
ant's arrivai there> which \vould bave saved two or thrae days of the de- 
lay. The libelant preferred to remain on board his vessel, rather than 
suffer the inconvenieuces incident to such a change; and he did not tel- 
egraph or write to the person whom he expected to meet at Paris. The 
comfort, and even the pleasurea, of the libelant and of his family were 
ministered to with marked considération by the mastèr of the vessel Tvhile 
ait Santander; isind the proof doesnot show any actual pècuniary damage, 
^ut the défendants had no right, contrary to their contract, to take the 
libelant upon a route to which he never assented. I therefore ajlow as 
damages the amount of the passage money paid, viz., $200, with inter- 
est, for which a decree may be taken, with oosts; 
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Nbpiunb!' Stbam Nat. Co. V; Sullivan Timbek Co. 

(Distrièï Covri, 8. D. ITeu) York. November 26, 1888.) 

Admibalty— JT);ias.piCT!ioH -T Stcps bb'evebn Non-Rksidbiiits — SBBTieB on 
Agent OF CoBPORATioN. 

Admiralty courts hâve a discrétion as to entertaining suits between f oreign- 
ers ; and a transaction taking place in Florida, where allithe oiflcers of défend- 
ant corporation resided, and tbe libelant being an English corporation, held, 
that no comity or reasons of justice or of supérior convenience, so far as ap- 
peared, demanded relief in tbis district, and servicâ on a limited agent here 
vas set aside. 

lû Admiralty; Motion to Bet asiile service of process on an àlleged 
agent of a Florida tiorporation. 

Sevoard, Da CogUi & QvihnÉi for libelant. 
' i. iajfîm ^EeKogrjf, foridefendànt. 

Bbown, J. Upon the languagb of the marahal's returii, stating service 
oaly oa Baileyi asWell as ïjjion the affidavits of Baîley and Carlan, I 
cannot find that tbe citation was served upbn Carlan. Mr. ÉUiott's af- 
jSdavit éays it bas ëlways béén understood that Carlan was the defend- 
ant's "managing agent." Tbe ditectory does not indifeate Bailèy as agent, 
and tbe eard attached to theaffidavit does not so represent bim. I can- 
nofr,' tberefore, find service ori Bàiiey sufScient. 

Had Carlan been served the question would bave been nibre embàr- 
rassing. Under thé New Yotk Code (section 1780) it would seem that 
noactioh wôtfld lie iri the présent case in tbe state courts, for botb par- 
ties ate non-resident, the cause of action did not arise bere, and tbe dé- 
fendant bas' nôproperty hère. Courts of admiralty hâve a discrétion as 
to entertaining suits between foreigners. This whble dealii^ being in 
Florida, wbetë àU the ofBcers réside, and tbe libelant being an EnglîSh 
Corporation, no cëinity, or teasons of justice or of supérior convenience^ 
are ffboWn tô demand relief here, when fuU relief is easy within tbe juris- 
dictibnwberetbe transaction wàs bad. Besides that, I doubt if an agent 
whose authority is limited tb a distiiict brancb of business herè, repré- 
senta tbe ébrppration as to matters wholly outside of that brancb of busi- 
ness, 80 that, as respects thé latter business doné elsewbere, be can be 
held to 'bé in' any sensé such a "managing agent" as to ma:ke tbe corpora- 
tion "found" in bis person within tbis state. Adinirâlty Rules; 2, 8, 
25. ■ See fiï. (Mirv. Gox, 106 U. 8. 350, 356, 359, 1 Sup. Ct. Rep. 854; 
jffat «Sioeiat Cb. V. Daw, 31 Fed. Rep. 294. 

'Bepoitea by Bdwàrd a. B«nectlct, Bsg., of tbe Kew York bar. 
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Manhattan Teansip. Co,, Limited, v. Mayoe, etc.^ 
(Disiriei Court, S. D. Mte York. December 11, 1888.) 

WhARVES— CONCEALED ObSTHUOTiON. 

A wharf-owner is liable for damage caused to avessel by concealed obstruc- 
tions wbich might bave been asceftaiined by the oWùer vitli reasonable dili- 
gence. 

•■■,;■,■. i ■ ■ • ■ ■ ■ ■) 

In Admirai ty. Libel for damages. 
WUcox,Adaim &Macklin, for lihelant, 
. Henry R, Beekman, for respondeat. 

Beown, J. The liability of the owner of a wharf for damages caused 
to a vessel by concealed obstructions which. might bave been âscertained 
by the owner by reasonable diligence lias been frequently declared as a 
rule of law. Christian v. Van Taasel,. 12 Fed. Rep. 884. The case of 
Bmith V. Havemeyer, 32 Fed. Rep. 844, bas been recently aflSrmed in 
the circuit court, reasserting the same doctrine. 36 Fed. Rep. 927. 
Se!?!, also, TheMoorcock, 13 Pioh.Biv. 157. 

The libeiant's canal-rboat was moored oi^ March 10, 1888, alopg the 
bulk-head between the piers off Sixty-First and Sixty-Second streeta, East 
river, heading up. On the foUowing morning she was found sunk. An 
examination showed that two or three of her planks were broken on the 
port sidé, not far from her keel, and the adjoining. planks chafed and 
rubbed up to the bilge. This was from 15 to 20 /eet aft of the stem. 
Her captaip estimâtes that she was moored with- her stem abput 45 feet 
below the Sixty-Second street pier. When fou.nd sunk, herstem-linea 
were broken, and her bowswung off a considérable distance into the 
deep water. Ôther évidence shows that she sank about 3 o'clock a. m, , 
about the time of low water there., ^Subséquent examination of the bot- 
tom showed a bowlder at a point about 75 feet below the Sixty-Second 
street pier,, and from 6 to 8 feet off the bulk-head. This corresponds as 
nearly as i^ to be expected with mère estimâtes of the position of the 
boat; and ,88 no other probable or adéquate cause appears for the^^ound; 
in the bottqin of the bpat, or for her sinking, I must find it to hâve 
been caused. by the bowlder above rgferred to. That was 7.3 feet below 
the surface at low wa.ter. The canal-boat drew between 8 and 9 feet. 
If she had first sunk from leaking, and then sliddown the incline against 
some bowlders in the deeper. water outside, the wound would hâve been 
on the starboard side. No cause for her leaking before striking the 
bowlder appears, the allégation that she was previously in leaky condi- 
tion not being sustained. 

The master of the boat had no notice of any obstruction in that local- 
ity, though he was cautioned to fceep away from the upper corner, and 
for that reason, as he says, moved his boat considerably downward.- 
The obstruction being one that was discoverable by reasonable care on 
the defendant's part, the libelant, not being in fault, is entitled to a de- 
cree, and to an order of référence to compute the damages. 

'Reportedby Edward Q. Benedict, Esq., of the New York bar. 
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Miller v. Shaep a al. 

{Circuit Court, K D. lowa, E. D. January 9, 1889.) 

Rbmoval of Causes— Sepaeablb Controverbt. 

Alessee is interested in the controversy inasuittoset asidehislessor's title 
to fhe leased premises as fraudulent, anâ to quiet title in complainant; and 
when he, being a résident of the same state as complainant, is made a party 
défendant, though the lessor is a résident of another state, the controversy is 
not wholly between citizens of différent states, and is not removable. 

In Equity. On motion to remand. 

Bill by Andrew Miller against John G. Sharp and others to set aside a 
conveyance of realty, and to quiet title. 
Blair, Norris & Dunham, for complainant. 
Fouke & Lycm, for défendants. 

Shibas, J. This suit was brought in the district court of Delaware 
county, lowa, and in the bill herein filed the complainant avers that the 
défendant John C. Sharp, through fraud, procured the conveyance by 
complainant to Sharp of certain realty, situated in Delaware county; that 
thereupon Sharp and wife conveyed the same to John Utter by a quit- 
claim deed, knowledge of the alleged fraud being charged upon Utter, 
and that C. B. Eaton is in possession of the premises as a tenant of said 
Sharp. The prayer is that the conveyances to Sharp, and from Sharp to 
Utter, be declared frauduJent and void; that complainant be decreed to 
be the owner of the realty in fee-simple; that the lease to Eaton be de- 
clared void, and that complainant's title be quieted as against ail the de- 
fendants. The défendants Sharp and Utter filed a pétition for the re- 
moval of the cause into the fédéral court, averring therein that the com- 
plainant is a citizen of the state of lowa; that the défendants Sharp and 
Utter are citizens of the state of Wisconsin; and tliat C. B. Eaton is a citizen 
of the state of lowa; that he is merely a nominal party; and that there is 
a separable controversy in the suit, to which Eaton was not a proper or 
necessary party. The transcript of the record having been filed in this 
court, the complainant now moves for an order remanding the cause, on 
the ground that the complainant, Miller, and the défendant Eaton are 
shown upon the face of the record to be citizens of the same state. 

To sustain the jurisdiction of this court it is urged that there is in the 
suit a controversy which is wholly between the complainant and the de- 
fendants Sharp and Utter, and therefore the cause is removable under 
the provisions of section 2 of the act of August 13, 1888. The conten- 
tion is that the question of the fraud which is alleged to hâve been prac- 
ticed by Sharp upon complainant, and by which the latter was induced 
to convey the realty in question to Sharp, constitutes a separate contro- 
versy, which is wholly between the parties named. In one sensé this is 
true, in that, according to the allégations of the bill, Sharp alone made 
the fraudulent représentations which formed the inducement for the con- 
veyance of the property; and therefore it may be said that as to the fraud 
v.37F.no.5 — 11 
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în the original transfer the issue is wholly between the complainant and 
the défendant Sharp. This issue, hôwever, does not constitute the whole 
of the controvçrsy, nor can it be properly said to be separable from the 
other issues in the cause. Viewed with relation to the complainant, the 
cause of action is the alleged fact that he has been fraudulently deprived 
of his property, and the relief sougbt is a decree sôtting aside theconvey- 
ahce procured by fraud, and an adjudication that he is the owner of the 
property, and entitled thereto. . Viewed with relation to the défendants, 
the cause of action is the procUfing by Sharp of the conveyance of the 
realty through false and fraudulent représentations, and the participation 
by the défendant Utter in such fraud by taking a quitclaim deed thereto 
with knowlôdge of the fraud, and without paying à considération therefor, 
and a participation in such alleged fraud by the défendant Eaton, in that it 
is averred that he is a pretended tenant of said Sharp, and holds posses- 
sion of the property as a tenant of said Sharp; the relief sought being a 
decree declaring void the deed from complainant to Sharp, the deed from 
Sharp to Utter, and the leasé frota Sharp to Eaton. According to the 
allégations of the bill, ail the right and title which Eaton has in and to 
the premises are as a tenant holding under Sharp, and he therefore has 
a direct interést ih the question of the validity of the conveyance to Sharp. 
The right of complainant to attack the leasehold interést and possession of 
Eaton is primarily dépendent upon the question of the validity or in valid- 
ity of the deedto Sharp, and conversely the right of Eaton to hold posses- 
sion of the premises as a tenant of Sharp is primarily dépendent upon the 
validity of Shàrp's title under the conveyance from complainant. While 
it may be true, as suggested, that further issues may arise in the cause 
between complainant and the défendant Eaton, thèse would consti- 
tute a controversy between citizens of the same state, and could not 
therefore be made the foundation for the removal of the cause into the 
fédéral court. The jurisdiction of this court dépends upon the question 
whether Eatôn is interested in the controversy touching the validity of 
the conveyance from complainant to Sharp, and is properly made a party 
thereto; for if such interést exists, then such controversy is not wholly 
between citizens of différent States. As this controversy directly involves 
the validit3' of the conveyance which is the source of Eaton's rights in 
the premises, he is certainly interested therein, and the complainant had 
the right to make him a party défendant to the proceeding in order that 
the entire controversy might be settled in the one suit. In fact there is 
but one controversy presented by thé allégations of the bill, to-wit: Has 
the complainant been deprived of his property by such fraudulent means 
as that a court of equity will set aside the conveyance executed by com- 
plainant, and the other conveyances based thereon, and quiet the title in the 
complainant? In this controversy ail the défendants hâve an interést, and 
are properly made parties thereto. If this court should retain the cause, 
and upon the hearing upon the merits should adjudge the conveyance 
frbm complainant to Sharp to be void for fraud practiced upon complain- 
ant, such adjudication would bé binding upon the défendant Eaton, not 
only in the further progress of the présent suit, but in any other pro- 
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ceedihgs that mîght be Keréafter lirought to enforce complaîiiant's righta ; 
and this for the reason that, being a party to this suit, he not only bas 
the right to be heard upon 'the question of the validity of thé' deed to 
Sharp, the same being the foundation of his own right as tenant, but hé 
is now called upon once for ail to défend the source of his rights against 
the attack made thereoh, BCemust now meet this attack, or be forever 
barred; and it is clear, therefore, that he bas an interest in the cûiitro- 
versy touching the validity of the deed from complainant to Sharp. This 
being so, it cannot be said that there is a controversy in the cause whoUy 
between citizens of différent states within the meaning of the statute; but-, 
on the contrary, it appears that there is but onecontroversy; aiad in that 
Eaton has an interest adverse to complainant. Both being citizens of 
the State of lowa, this court cannot take jurisdiction, and the motion to 
remand m ust therefore be granted, at cost of défendants Sharp and Utter. 



FoLLBK et al. V. Metropolitan Life Ins. Co. et al. 
{Gireuit Court, S. D. New York. January 7, 1889.) 

1. CoxTRTS— Fédéral Jdbisdiction— Amount— Dismissal. 

Act Gong. March 3, 1875, § 5, providing that a cauâe in the circuit court must 
be dismissed if at any time during its progress the court discovers it has no 
jurisdiction, does not mean that a suit, properly brought, must be dismissed 
because défendant by admissions or failure to deny reduces the amount iu 
dispute to less than the stàtutory sum. 

S. Insurance — Polict— Construction. 

JDefendant company issued a lif e insurance policy, reciting that it was upon 
the "reserve dividend plan," and that, if the stipul'ated premiums were paid 
for 10 years, the company would pay to the désignée of the policy its équi- 
table proportion of the "reserve dividend f und. " Held, that the meaning of the 
parties by the use of the terms quoted must be ascertained by recourse to con- 
temporaneous insurance literature; and, it appearing that the only réserva 
dividend plan known at that time was the one devised and copyrightedby W. t*. 
Stewart, and that défendant company had engaged him as actuary, secured the 
the right to use his plan, and used his "key" in explaining to pollcy-holders 
the meaning of the plan, the company's liability must be ascertained by the 
principles of that plan. 

In Equity. 

Bill for a discovery and an accounting, brought by Harrîet A. FuUer 
and Austin B. PuUer against the Metropolitan Life Insurance Company 
of the city of New York, and Joseph P. Knapp. Many of the leading 
facts appear in FuUer v. Knapp, 24 Ped. Rep. 100. See, also, 31 Fed. 
Rep. 696. The.complainants seek to ascertain the amount due under cer- 
tain stipulations of a policy of life insurance, which provide that the 
policy is issued upon the "reserve dividend plan." The défendants in- 
sist that the complainants confided to the board of directors of the in- 
surance company an absolute discrétion to apportion the reserve dividend, 
and that their détermination as to the amount is conclusive. The com- 
plainants not only deny that this proposition contains a correct èxposi- 
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tîoû of the law, but they contend, further, that ît has no application to 
a canse like this where, by reason of the ambiguity of the contract, it is 
necessary to ascertain what is the meaning of its tenus; that the court 
must at the outset détermine the principles by which the défendants shall 
be governed and guided in making up the account. The bill has been 
attacked at various times, and its sufBciency upheld by this court. The 
cause now cornes on for final hearing. 

Levi A. FuUer, for complainants. 

William H. Anwux, WÛliam B. Hornbhwer, and Hcdey Mske, for défend- 
ants. 

CoxB, J. The first proposition argued by the défendants is that the 
court has no jurisdiction, for the reason that the amount involved does not 
exceed$500. ActMarch 3, 1875. The bill allèges that $1, 23 1 is due the 
complainants from the reserve endowment fund. The défendants insist 
that this sum must be disregarded in fixing the jurisdictional amount, for 
the reason that they admit it to be due, and offer to pay it, in their answers, 
and therefore it is not in controversy. The soundness of this proposition 
may well be doubted. If it can be maintained, the défendant in a vast 
number of actions, both at law and in equity, both ex contractu and ex de- 
licto, wiilhave it in his^power to oust the court of jurisdiction by admit- 
ting that the whole or a part of the plaintiff s demand is due. If, for in- 
stance, this suit were to recover the $1,231 alone, can it be said that the 
court has no jurisdiction to enter judgment because of the défendants' ad- 
mission that the amount sued for is due? The amount actually due at 
the time the action is commenced is the amount in controversy. To re- 
cover that sum it is necessary for the plaintiff to bring the défendant into 
court; and, having been legally brought there, he cannot defeat the juris- 
diction by an offer to pay. If the court has jurisdiction when the suit 
is commenced, it has it for aU time. This rule is weli-nigh universal, 
and it is not necessary to consider the exceptions to it hère. The défend- 
ant cannot change the character of the suit in this regard. 

It is true that under section 5 of the act of 1875 the cause should be 
dismissêd if, at any time during its progress, the court discovers that it 
has no jurisdiction. The discovery, though not made until the end of a 
suit, relates back to the lack of jurisdiction at the beginning. If the court 
had no jurisdiction when the suit was begun, there must be a dismissal, 
even though the fact was not ascertained until the close of the litigation. 
Surely this section does not mean that a suit, properly brought, may 
be dismissêd because the défendant by admissions or failure to deny re- 
duces the amount in dispute to less than the statutory sum. If this be 
the true construction, the stronger the plaintiff makes hi^ case the greater 
danger he wiU incur of being turned out of court. If, for instance, on 
the trial, he proves bis case so conolusively that the défendant can offer 
nothing in reply, and in open court concèdes the justice of the plain- 
tiff's demand, it will be the duty of the court at that very moment to 
dismiss the cause, for the reason that there is nothing in controversy be- 
tween the parties. This was not the intention of the law-makers. There 
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is, however, sufficient upon the other branch of the case to give the court 
jurisdiction. The complainants seek to recover under the reserve divi- 
dend clause of the policy. The défendants concède that there is due 
$387. The complainants insist that it is four times that amount. This 
controversy cannot be settled finally until a master bas taken the account. 
Should it then be determined that there is more than $500 involved, the 
wisdom of retaining the cause will be apparent. On the other hand, 
should the master find that there is less involved , the défendants' point 
will be as available then as now. Clearly, at this stage of the litigation, 
the objection should be overruled. The défendants dispute the jurisdic- 
tion of the court upon other grounds, but it seems that they are ail cov- 
ered by former adjudications of this court, and should not becotisidered 
again. It would be an intolérable hardship to the complainants, after 
having informed them that that their bill was properly brought, to turn 
them out of court at this late period, and after a tedious and expensive 
investigation, for want of equity. 

The main question arises upon the interprétation to be placed upon 
the policy of Insurance. On the 2d of March, 1874, the défendant the 
Metropolitan Life Insurance Company issued its policy of insurance for 
$10,000 upon the life of Austin B. Fuller, for the benefit of Harriet A. 
Fuller, for the term of 10 years. The policy con tains this provision: 

" At the request of the assured, this policy is insured upon the 'Réservé 
Dividend Plan,' and the said company agrée that, should the pn-miums be 
paid as herein stipulated for ten fuU years from the date hereof , and that, should 
the life insured survive said period of ten full years, that said company will 
pay to the désignée of this policy, at the expiration of said period of ten years, 
its équitable proportion of the reserve dividend fund in cash, the satne to be 
receipted for to said company. " 

Thèse words, "reserve dividend plan," and "reserve dividend fund," 
standing by themselves, are meaningless. In order properly to construe 
them it is necessary to bave recourse to contemporaneous insurance lit* 
erature. Without such explanation it will be impossible to render judg-^ 
ment upon the contract. What was the agreement between the parties? 
Upon what proposition did their minds meet? Fuller paid $2,834 in 
premiums. The obligation resting upon him was fuUy performed. Thia 
is conceded. What did the défendant, the insurance company, under- 
takejn considération of this money? What obligation did it assume? 
When this question is answered, when the contract which was actually 
entered into is ascertained, the défendants must be held to its stipula- 
tions. It is not necessary to consider whether the contract was a wise 
and prudent one, for that is immaterial. The cause differs from Uhlman 
V. Insurance Co., 109 N. Y. 421, 17 N. E. Rep. 863, and Pierce v. So- 
ciety, 145 Mass. 56, 12 N. E. Rep. 858. Thèse cases represent with 
great clearness the opposing views upon the question whether a policy- 
holder can compel an insurance company to account. In both, the terms 
of the contract were clear. In the case at bar the défendants insist, not 
only that they hâve the right to apportion the account, but, as a prelimi- 
nary step, that they shali be permitted to place their own interpréta- 
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tion upon an smbiguouB and disputed contract. ; Thîa position isnot 
sustained by the UMman Case. On the contrary, it ia disaffirmed. At 
page 432 the court say: 

"Theplaintiff and ail others similarly situated, hâve the right, upon proper 
allégations offactshowing tliat the apportionment made by the défendant is 
not équitable^ or .bas been based upon erroneous principles, to bave a trial, and 
makeproof.pfsuch allégations, and, if proved, the court will déclare the proper 
princïplés uport whicli the apportionment is to be made, so as to become an 
équitable apportidnment." 

. Tl^he qonqplainants seek to explain a written instrument by paroi, not 
to change or enlarge it. The only reserve dividend plan of which the 
public had knowledge prior to the date of the policy was that devised and 
copyrighted by W. P. Stewart and explained by hira in the little volume 
entitled "Key to Réserve Dividend Plan." The parties are presumed to 
hâve contracted in the light of what was known by them in March, 1874. 
A person desiring information on the subject would hâve sought for it in 
this book, or from those who were farailiar with its contents. Stewart 
ixiaintained that he, and he alone, under his copyright of January 1 , 
1871, had the right to use this plan, and confer that right upon others. 
In August, 1872, the défendant, the insurance company, entered into a 
contract with Stewart, by which it purchased the right to use the "reserve 
dividend or reserve endowment plans," and agreed to employ him as its 
actuary. His principal occupation was, under this contract, to instruct 
agents as to the peculiar features of thèse plans. Thereafter the company 
advertised to the world that the reserve dividend plan originated with its 
actuary, and belonged to it. In short, the défendants clearly and em- 
phatically adoplèd Stewart's reserve dividend plan as tl^eir plan, and 
commenced operating under it, having proclaimed their exclusive right 
so to do. From 1869 to the date of the complainants' policy this plan 
was being operated by the Widows' and Orphans' Company, and subse- 
quently by the Metropolitan Company, and explained by the agents of 
both. The proof is convincing that during this period it was never ex- 
plained otherwise than as stated by Stewart, and that it was never prac- 
ticed in any other way. An applicant, in March, 1874, about to accept 
a policy containing this vague and technical language, would most surely 
hâve appealed for information to the insurance literature of the day, or to 
those having knowledge of the subject. But one answer would bave been 
given: "We knowof no plan by that name but Stewart's." His plan was 
the reserved dividend plan. There was no other. No where could the ap- 
plicant bave been informed as to the détails of the plan which is now ad- 
vanced by the défendants. If at that time tha company had adopted 
another, and a différent plan, or had materially modified Stewart's plan, 
they should hâve so stated in the policy, or published it in some form to 
the world. ; They contracted with référence to the reserve dividend plan, 
and it will ^hardly do for them to say now that what they meant was a 
reserve dividend plan. Having left the policy in this lax and nncertain 
form, when they had the power to make it definite and certain, they 
sboïild npt be surprised that FuUer gave the words used their gênerai, 
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open, and public meaning, ànd not a secret and unusual one. Fuller 
testifîes that the plan was care/ully explained to him by the company's 
gênerai agent in great détail from the " key " above referred to. But 
even were the défendants in a position to show that thé words in the poHcy 
referred to their own particular plan, — the plan under which they hâve 
computed the dividend at $387,— and not the plan as it was generally 
and publicly understood, it is thought that the proof fails to establish 
the adoption of such a plan by them at and prier to the date of the pol- 
icy. If the book intended for the exclusive use of their agents can be 
said to contain a plan, it is not, when taken in its entirety, inconsistent, 
but rather in Une, with Stewart's plan. The reserve dividend, , which 
they there assert will, upon a "conservative assumption," amount to 60 
per cent, and upwards, could hardly be arrived at by a plan which yields 
a dividend of about 13 J per cent. 

It is unnecessary to discuss the évidence further. Sufficé it tb sày 
that I am convinced that the parties to this contract stipulated for a re- 
serve dividend upon a plan then well known to the public, and Under- 
stood by those versed in insurance matters as Stewart's plan, the détails 
of which are explained by him at pages 10 and 11 of the book above re- 
ferred to. It was upon this proposition ihat the minds of the parties 
met. It was in considération of a dividend upon this plan that Fuller 
paid his premiums for 10 years. It is in accordance with thè tenus of 
this contract that the complainants are entitled to an account. There 
Bhould be a decree in favor of the complainants for an accounting. 



Fechheimer et cd. v. BAtJM d cH. 

{Circuit Court, 8. D. Oeorgia, W. D. January 3, 1889.) 

l, CotTBTS — Fbdbbal Jukisdiction — FoLLOwiNG State Pbactice— Eqtjitt. 

The courts of the United States sitting in equity may adminiater, in suits of 
which they hâve jurisdiction, équitable rights peculiar to the laws of a stat» 
where the courts are held. 
a, 8amh—Insolvknct—Recbivbr8— Rights of Creditobs. 

The f act that the local statute proVrdes that a creditor of an insolvent trader, 
or flrm of traders, whose debt is mature, unpaid, demanded, and payment re- 
fused, may ask for a receiver, is an exception to the rule making the existence 
of a lien a prerequisite to such an application. 
8. Sales — Featjd — Rescissioit. 

A person not intending to pay, by inducin^ one to sell him goods on crédit 
through the fraudulent concealment of his insolvency, is guilty of a fraud 
which entitles the vendor to disafflrm the contract, if no innocent .third party 
has acquired an interest in the propèrty.' 
4. Same— Fbaudxjlbnt Repkbsentatioîîs. 

Where a flrm of traders in May make a statement to a commercial news 
agency, (Bradstreet's,) showing éntire Bolvency, wliich statement is intended 

'Where a purbhaser obtains goods on crédit by false and fraudulent repi«sentations 
as to his ûnancial ability, and not intending to pay for the goods, the seller may rescind 
the sale and retake the goods within a reasonable time after discovering the fraud, 
Lee V. Simmons, (Wis.) 27 N. W. Rep. 174, and note; Taylor v. Mississippi Mills, (Ark.) 
1 S. W. Rep. 283, and note; Doane v. Lockwood, (111.) 4 N. B. Rep. 500, and note, See, 
also, Wollner v. Lehman, (Ala.) 4 South. Rep. 643, and note. 
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to he cîrculated among merciantsselling goods upon crédit, and which states 
that there are no liens or mortgages upon their assets, and that tliey give no 
security for borrowed money, except farmers' notes as collatéral, and in De- 
cember it appears that they are in debt more than $150,000, and utterly insolv- 
ent, and that at the time of their statement they had made a written promise to 
exécute mortgages to afavored creditor upon their entire assets, which prom- 
ise was withheld from the news agency, and that their entire stock was sub- 
sequently conveyed by mortgage to such favored creditor, the entire transac- 
tion is fraudulent as to creditors who gave them crédit on the faith of said 
statement. 

6. 8amb. 

If the traders were insolvent at the time of their statement to Bradstreet, 
their statement of complète solvency, made " willfuUy with the intent to de- 
ceive, or recklessly without knowledge," is fraudulent, under the law of 
Georgia, as to parties who were misled thereby. 

S. Receivers — Appointmknt. 

The facts stated by the bill and afladavits make this a proper case for the 
chancellor to grant the injunction sought, and to appoint a receiver 
{Byllabus by the Court.) 

In Equity. Motion for an injunction and appointment of a receiver. 

The bill before the chancellor was filed by the plaintiffs, résidents and 
citizena of Ohio, against Baura & Bro., a firm doing business at Tooms- 
boro, Irwington, and Dublin, in this district, to assert the right to an in- 
junction and the appointment of a receiver given by the law of Georgia. 
Code, § 3149a. This section provides: 

"In case ariy corporation, net municipal, or any trader or flrm of traders, 
shall fail to pay at inaturity any oneor more matured debts, payment of which 
has been properly demanded of such debtor and by him refused, and shall be 
insolvent, it shall be in the power of a court of equity, under à creditors' bill, 
to which one or more of the creditors who hâve matured debts unpaid shall be 
necessary parties, to proeeed to coUect the assets, real and personal, including 
choses in action and money, and appropriate the sàmeto the creditors of such 
traders, firm pf traders, or corporation." 

The averments of the bill made and sworn to conform to the require- 
ments of the statute in ail respects, and so far as they indicate the exist- 
ence of matured debts due by the défendants to the plaintiffs, the demand 
for payment, its refusai, and the insolvency of the défendants, the aver- 
ments are not denied. In addition, the bill allèges other facts not less 
important to the jurisdiction in equity . They are that on May 21 , 1888, 
the défendants, Baum & Bro. , made a statement to Bradstreet's Mercantile 
Agency, which showed a condition of prosperous solvency upon their 
part, which statement is appended as an exhibit to the bill; that plain- 
tiffs, in the usual course of business, had knowledge of that statement, 
believed it to be true, and knew this before their merchandise was sold 
to the défendants; that the défendants owe $160,000; hâve made many 
fraudulent assignments and préférences; that some of thèse are given to 
favored creditors, upon the goods of the plaintiffs not yet paid for; that 
the plaintiffs' debts were created for a large stock of clothing, part of 
which is yet in possession of the défendants; that the purchase was made 
by the défendants with the deliberate intention not to pay therefor, and 
with no reasonable expectation that the défendants would be able to pay; 
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that the sales are void, and that the title did not pass; that the state- 
ment made to the Bradstreet's Mercantile Agency as to the standing and 
condition of the tirm wàs made with intent to deceive the public, and 
especially the plaintiffs, and was a part of a scheme to defraud ereditors 
•who would extend crédit; that the fraudulent préférences amount to$70,- 
000, which is larger than the annual amount handled in business by the 
défendants. 

The prayer is for an injunction and receiver, and that goods purchased 
by défendants from plaintiffs be keptseparate for the benefitof plaintiffs, 
and for a gênerai judgment, and for gênerai relief. The temporary in- 
junction tvas granted upon considération of plaintiffs' bill, and thereupon 
plaintiffs filed an amendment thereto. This prayed that H. M. Corner & 
Co. , a firm of cotton factors of this district, be made parties; that the préf- 
érences to Corner & Co. are void, (they consist of certain mortgages to secure 
an alleged indebtedness of $35,000, given upon stock worth $43,000;) that 
in addition to thèse mortgages the défendants bave transferred and assigned 
to H. M. Corner & Co. notes and accounts in a sum largely in excess 
of Comer's demand; that on Augùst 22d thèse accounts were worth $50,- 
000, and plaintiffs charge on information and belief that thèse transferred 
choses in action bave been increased by otber transfers to $75,000; that 
since the mortgage and préférences were given, the défendants, Baum 
&Bro., hâve paid to Corner & Co. $18,000, which reduces their demand 
to $17,000, and yet Comer & Co. hold as coUateS-âl and otherwise ih 
mortgages on real and personal property the fuU sum of $100,000 to se- 
cure this debt. This was stated on the hearing, without objection, to 
be $24,600, and the chancellor, for the présent, assumes that to be cor- 
rect. 

The bill allèges that the transactions between Comer & Co. and the de- 
fendants were the resuit of â fraudulent confederacy to hinder and delay 
ereditors, ahd to compel them to accept a small pittanoe in full satisfac- 
tion of large debts; that the demands of Comer & Co. should notbe paid 
by the proceeds arising from the sale of the merchandise of plaintiffs and 
other ereditors, not yet paid for; that Comer & Co. had actual notice 
of the défendants insolvent condition at the time of certain payments 
made to thera from such proceeds. The amendment further allèges 
that, prior to the insolvency of the défendants, or at some other time, 
Comer & Co. obtained from the défendants an agreement in writing that 
when the défendants should become weak or insolvent that they would 
exécute and make to Comer & Co. a mortgage covering their en tire prop- 
erty, and should assign to them ail of their notes, accounts, and choses 
in action; that said mortgages and préférences were given in pursuanôe 
of said agreement; that Comer & Co. permitted the défendants to retain 
possession of the notes and accounts and choses in action transferred to 
him; that the large amount of assets in the hands of Comer & Co,, over 
and above their lawful demand, will be sacrificed to the injury of plain- 
tiffs; that the défendants bought a large stock of goods on crédit, with 
the intention not to pay for them, and to defraud ereditors. The prayer 
is that Comer & Co. be required to produce the said agreement on the 
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hearing, and that they he enjoined from proceeding to foreclose the mort- 
gage or mortgages, and that they be enjoined from collecting the notes 
and accounts, or from any way interfering with the assets of the défend- 
ants, and that a receiver ba appointed to take charge of ail such assets 
for the beneflt of the creditors.' The bill expressly waives discovery. 

; In reply to the motion for injunction, etc. , the défendants Baum & Bro. 
deny, in their answers, that plaintiffs' debt was contracted after the 

ifin.ançial statement was made; that they gave the statement of the 21st 
of May, yielding to the solipitation, of the Bradstreet Company; that 
that there were no mortgages or liens at the time the statement waa 
made; that the statemen* appended to the bill itselif is erroneous; that 
their dealings hâve been honorable and successful up to the time of this 
failure; that their failure is a thoroughly honest failure; they hâve not 
made any préférence upon which, suspicion or doubt can be cast as to 
its entire good faith; that their creditors hâve given uniform évidence 
of their entire and unalated confidence in the défendants' integrity; that 
they hâve paid large amounts to their creditors, and hâve drawn out 
nothing from their business except for the necessary support of their fam- 
ilies; that the moTtgages were given to secure bona fide debts; and that, 
;f a receiver is appointed, theloss ija winding up the business will be so 
gréai that the crçditors will get nothing. 

;, H. M. Corner makes answer by affidavit. He states that on the lOth 
•day of March, 1888, he took the agreement to the court shown, which 
was referced: ^0,in the bill. This had been donp every year previously. 

, It ^as taken in entire good faith, ,to protect the.advances that déponent 
made. Hegave the creditors knowledge of it on the 3d of December, 
and never attempted to conceal it. He dénies utterly fraud and confed- 
eiracy. That in his préférences défendants reserved no right or benefit 
to themselves. He never had any reason to suspect fraud on the part 
çî the défendants. That in the spring and summer of 1888, before 
he knew défendants were embarrassed, they sent to him notes and ac- 
counts of the face value of $43,263.45, as collatéral for about $27,000 

, then due. Thèse notes and accounts he sent to the défendants to col- 
lect for him. This collatéral was more valuable than that obtained in 
November. Then the debt was increased, and Corner & Co. took by 
transfer the notes and accounts referred to. Another aflSldavit was pre- 
sented by H. M. Comer. It recites that his firm are cotton factors and 

^fîommission merchants in the city of Savannah; that they hâve been the 
Êictors of Baum & Bro. and Bavim & Co., the défendants, for five years; 
that they would make advancements in the spring and summer with the 
understanding that they were to be paid off in the fall and winter; that 

Jjhe business has been large, and the statement taken from his bocks is 

.attached. It shows an indebtedness of $43,078.23, subject to crédits 
from Baum &Bro.; also amounts due by the concerns at Dublin and Ir- 
wington, ail çubject to a crédit of 521 baies of cottpn, whiph, estimated 
at $38 per baie, leaves Baum & Bro. indebted. to H. M. Comer & Co. 

,$24,661; 07. This indebtedness is secured by a morigage on real and 
persopal property, dated November 13, 1888, by a mortgage on the per- 
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S0iialt3%:dàtetl Novetnber 17,.1^8'8, by certain notés and accourits trans- 
ferred by the Baums to deponent's firm. This security vas giyen for 
the sole purppse of securing the debt, He dénies that the charges of the 
bill were true. 

Upon the hearing, several creditors were made parties plaintiffs by in- 
tervention, among them, H. P. Claflin & Co., New York, whose debt is 
$11,986.16; A. Gibian, about $1,600; S. Waxelbaum; Culver, Moore 
& Culver and others. On the hearing plaintiffs put in évidence this 
statement of Baum & Bro. to their creditors, naade December 3d,: whicb 
is as foliowè: 

Statement. 

Liahilities. 
Amoimt secured claims, . - - . $69,625 80 

Amount unsecured claims, ... 81,27764 



Total liabilities, .... $150,90344 



Merchandise at Toomsboro, .... $18,09536 

Merchandise at Dublin, - - - . 17,900 45 

Merchandise at Irwinton, - - . - 6,540 00 

Beal estate, mules, herses, etc.. • •■ 7,165 00 

Total notes and accounts - • $105,150 92 
Deduct for worthless and doubtful 

daims, - - - - 72,310 64 



Notes and accounts at actual value, . ■ $32,840 8b 

Cashonhand, . . - - - 1,$85 00 



Total available assëts, • • $83,926 19 

Récapitulation. 
Total available assets, • - - - $83,926 19 

Deduct for secured claims, - - - 69,626 80 



I^eaving balance, ... - $14,800 39 

Amount of unsecured claims, • • > 81,277 64 

Also the affidavit of Albert M. Holstein, agent of plaîntiflfs, which 
proves the account and demand of the plaintiffs, and states that it wàs 
made on the faith of the statement to Bradstreét, made by the défend- 
ants. This showed that tbp défendants were entirely solvant. The 
statement is as foUows: 
88 ExHiBiT A. 

[Late Keport.] 
ExEouTivB Offices, 279, 281, 283, Bboadwat, New York. 
Bbadstreet's . 

]!ro.S2 West Fhird Street. 

Cincinnati, July 19, 1 1888. 
The Bradstreet Company. , . 

Give us in contidence, for our exclusive use arid beneiat in our bfiBjness, 
under our agreement wlth youj sucb information as you may liave 6r lia'ày bè 



172 FEDERAL EEPOETEB, 

able to obtaîn conoerning the responsibllity, character, réputation, crédit, 
etc., of 
Name — N. B. Baum & Bros. 



Business— Gen. Store, j July 20, 
Street and No. 



( July 20, l 
} 1888. S 



City (or P. 0. Address)— Toomsboro. 

County — Wilkiuson. 

State— Ga. 

Signature of M. & L. S. F. & Co., Subscriber. 

2402— P. O. Address. 
. |^~ Information will be furnislied upon the proper flllimg np of tbis blank 
and the signature of the subscriber. 
a-ia-s-iom. 

EXHIBIT B, 

Baum, N. B. & Bro., Toomsboro, Ga., Wilkinson county. 

A. W. Baum, aged 36 years. and marri éd. 

N. B. Baum, aged 39 years, and married. 
!, States: Began business in 1875 in a small way, and bave been quite suc- 
cessful. As per inventory talcen January 15, 1888, our status is as folio ws: 
Stock of merchandise, nineteen thousand dois.; bonds and stocks, par value, 
twenty-one thousand dollars; market value, twelve thousand dollars; notes 
and accounts,thirty-flve thousand dollars; real estate, town property and 
lands, ten thousand dollars; making total assets of the flrm, seventy-six thou- 
sand dollars. ' Liabilities; , Borrowed'money for the year 1888, twenty-four 
thousand dollara ; mercantile and other indebtedness, twelve thousand dollars; 
total liabilities, thirty-six thousand dollars. Net: Porty thousand dollars. 
We bave a branch store at ïrwinto'n, Ga. The business there is run under 
the style of "Baum «& Co." Stock on hand there, two thousand dollars; notes 
and accounts,' iEour thousand dollars; cash, five hundred dollars; total, six 
thousand fi ve huhdred dollars ; and owe three thousand dollars. Af ter allô w- 
ing for shrinkages, bad debts, etc., consider ourselves worth fuUy tbirty tbou- 
Siand dollars, over liabilities. There are no mortgages or liens on any of our 
property, either real or personaL Our Stock is insured for thirteen thousand 
dollars; flxtures, two thousand dollars. When we borrow money from banks 
we deposit our bonds and stocks as security. From our cotton factors we 
borrow on farmers' notes as collatéral, give no other security. Doan annual 
business of seventy-flve to eighty-flve thousand dollars. In addition to the 
above we sell 5 or 6 hundred tons of fertilizers per annum, which we buy out- 
right. Give notes for the same, payable in fall. Toonly one company do we 
give farinera' notes as collatéral. At this point we cleared ten thousand dol- 
lars on guano alone. 

The Mercantile News Agency states; We learn they carry an average 
stock of about flfteen thousand dollars, and do a large business, sell largely 
on crédit, and consequently hâve considérable due them. Said to borrow con- 
sidérable money to use in their business, and generally put up planters' notes 
as collatéral. They are reputed to own real estate worth five to eight thou- 
sand dois. Would be difflcult to give correct estimate of their net worth, but 
it is the gênerai belief that the flirm is estimated worth f ully twenty thousand 
dollars, or more. They are of good character, and steady habits, and of fine 
business ability. Appear to do nearly ail the business that is done at this 
point, and are generally prompt in meeting their obligations, and are quoted 
in good crédit. 

May 21st, 1888. 

[Indorsed:] Bradstreet's. 10-19-1888. To M. & L. S. Fecbheimer & Co. 
The correctness of this report is not guaranteed; but having been obtained by 
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US in good faith — from anthorities deemed reliable — it is transm'itted to you in 
strict confidence for your exclusive use and beneflt, and in accordance with 
tlie terms of the contract existing between us. Respectfully, 

Thb Beadstrbet Co. 

State of Ohio, Hamilion County, ss. : Before me personally appeared Levi 
O. Goodale, who, being duly sworn, says tliat he is the superintendant of the 
Bradstreet Co. Mercantile Agency, office at 82 West Third street, Cincinnati, 
Ohio. That on July 19, 1888, they received a ticket of inquiry from M. & L. 
S. Fechheimer & Ce, of Cincinnati, Ohio, asking for information concerning 
the responsibility, character, réputation, crédit, etc., of N. B. Baum & Bro., 
whose post-offlce address was ïoomsboro, Ga. Sald ticket of inquiry is at- 
tached hereto, made part hereof, marked "Exhibit A." That on the 20th day 
of July, 1888, we made a report in answer to said inquiry, an exact copy of 
which answer is attaehed hereto, made part hereof, marked 'Exhibit B.' We 
obtained this information in the regular course of our business, and for our 
Company in that section of Georgia in which the business of N. B. Baum & 
Bro. is, îocated. Levi C. Goodale. 

Sworn to before me, and subscribed in my présence, this 19th day of De- 
cember, 1888. William S. Little, 

Notary Public, Hamilton county, Ohio. 

R. W. Patterson, one of the solicitors for the plairitiffs, testifies that 
he was présent at the meeting of defendants'creditors on December 3, 1888. 
BaUrn offered to unsecurèd creditors 12J per cent, of their daims in 30 
days' time, and 12J per cent, additional in 12 months, neither secured. 
Subsequently inquiry was made by Mr. H. M. Corner if the ofïer would be 
accepted if he (Corner) would guaranty the fîrst 12 J per cent. Some of 
the creditors, and among them the plaintifïs, declined to accept. C. H. 
Cohen, attorney for H. P. Clafiin, testified that on November 23d hé 
çalled on the défendants àtToomsboro; that N. B. Baum told him that 
he had been under contract to Mr. Corner for sorae time to give the 
Corners a mortgage whenever they demanded it, and he felt compelled 
to do as he had previously agreed, which déponent understood v^as to 
give the mortgage upon ail his assets, including the goods that depohént's 
clients had but recently sold him. This witness proves thé àccount of 
H. P. Claflin & Co. in the sum of $11,986.16. 

R. W. Patterson, J. W. Lindsay, and C. H. Cohen testify that they 
heard H. M. Corner state before the meeting of creditors that he had an 
agreement with N, B. Baum, of the défendants, to the eflr'ect that Baum 
would exécute a mortgage to him upon whatever assets he had, and that 
on this agreement Comer had made him advances, and that the agree- 
ment had been in force for as much as a year prior to that time. Dé- 
ponents further say that they heard N. B. Baum, at the creditors' meet- 
ing, state that he was insolvent at the time he made his statement to 
Bradstreet's agency, in May of the présent year, although he did not 
know it at the time. 

C. A. Turner testified by affidavit that, after the deputy-nnarshal had 
closed the store of the défendants at Toomsboro, he heard N. B. Baum 
say in a conversation with déponent that he had in his possession 
the notes, accounts, and assets of Baum & Bro, and Baum & Co., which 
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had prior to that time been turned over to H. M. Comer & Co., of Sa- 
Vannah. The bills for inost of the' plàintifFs' goods sold to Baum were 
dated on August 6th, August lOth, August 13th, and a renewal note 
was taken on October 9, 1888. It was shown by the évidence that this 
was the nianner in which the goods weré sold: The traveling agent 
of the plaintiff.toôk the order in July, subject to ratification by the 
hoùse, on inquiry as to solvenay. ^his inquiry was made to Bradstreet. 
The goods were not shipped unless the reply was satislactory . The sales 
were not eompleted until the goods were sent. 

For the défendants the following évidence was submitted: The agree- 
inent entered into between N. B. Baum & Bro. and Baum & Co. and H. 
M. Comer & Co., dated March 10, 1888. It recites that for and in con- 
sidération of certain ad vances to the amountof $18,000, as evidenced by 
five promissory notes for $3,200 each, signed by N. B. Baum & Bro., 
and indorsed by Baum & Co., and payable at the office of Comer & Co., 
as follows, respectively, on September 16th, October Ist, November Ist, 
and November lOth; and o'ne note for $2,000, signed by Baum & Co., 
and indorsed by Baum & Bro., due October 20th next. 

"Now, in order to seciire thèse and any other surn that may hereafter be 
due them, we agrée to deposit with them as coUnteral secari ty , notes and mort- 
gages of good planters and othérs to whom we sell goods, in aniount equal to 
at léast two dollars for every one dollar due by us to the said Comer & Co. We 
also agrée to transfer to theui as additîonal security our insurance policies on 
our buildings and stocks of goods; and we furtherobligateand bind ourselve» 
to give said H. M. Comer & Co. a flrst lien or mortgage upon ail our stock» 
of goods and real estate, in case we sball at any time become flnancially em- 
barràssed wiiile indebted in any way to them, or in case our said notes above 
described are not paid promptly at maturity. It is also understood and agreed 
that ail drafts drawn, or money advanced upon account or otherwise, ovér and 
above the eighteen thousand dollars herein named, shall be paid ont of the 
proceeds of cotton- shipments flrst and before said proceeds are to be applied 
to said notes; in other words, oniy crédit balances as may appear from open 
account are to be paid on said note unless by consent of said H. M. Coiiier <SI; 
Co. in writing. It is understoud and agreed that 8 per cent, per annum will 
be Charged on ail advances, etc. fiSignèd] N. B. Baum & Bko., and 

"N. B. Baum & Co.» 

Tlie mortgage dated the 17th day of November, to secure the payment 
of $38,000, including the five notes before mentioned and three other 
notés for $6,000 each, dated October 12, 1888, and due at varions dates 
until December 10, 1888, and one note for $5,000, due January 12, 
1889, and one note dated March 10, 1888, for $2,000, signed by Baum 
&Co., indorsed by Baum & Bro., payable October 20, 1888, upon 150 
half rolls of bagging, 100 bundles cotton tieà, 100 sakes sait, ail in the 
planters' wàrehouse at Dublin; and also ail goods, merchandise, dry 
goods, groceries, etc., stored in the store of L. C. Perry & Co., at Dublin, 
Ga.; alsO( a mortgage made 13th of November, 1888, to secure $30,000, 
being apparently the same notes just mentioned, and given upon certain 
lots of iand situated in Toomsboro, and Upon which is erected store- 
houses; and also certain stocks of général merchandise in isaid store, de- 
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scrîbing them particularly; and also ail such articles and things as may 
be hereafter placed in such stocks; also the stock in the store at Dublin, 
more particularly describing it, with the sâme provision as to future ac- 
quisitions; also a lot of land, one-half acre in Irwington, with store-house 
thereon, and also the stock of goods therein contained. The morteages 
comprehend ail the safes, show-cases, and fixtures of every kind in said 
three stores. Numerous affidavits were presented as to the policy or im- 
policy of granting the prayer of the bill for the appointment of a receiver, 
and an aflSdavit to sustain the good character of H. M. Corner,— in the 
opinion of the court a déposition altogether superfluous. Other portions 
of the testimony are not material or necessary to the proper détermination 
of the cause. After a full hearing and exhaustive argument on Friday 
last the court took time to consider, and bas reached the foUowing con- 
clusions: 

Pattmon <fc Hodges, for plaintiffs. 

Hill & Harris and Denmark & Adams, for défendants. 

Speeb, J., (after staiing Hiejads as ahove.) Baum & Bro. and Baum & 
•Co. , two firms composed of the same individuals, are traders, in the mean- 
ing of the statute of this state quoted above. That they are insolvent it is 
•conceded, The plaintiffs are creditors, whose demands, aS the court is at 
présent advised, are within the class provided for in the statute above 
quoted, (Code Ga. § 3149a,) giving, in certairl cases, the équitable 
right to the extraordinary remédies applied for. This right of the 
«reditor to put the debtor's assets, when the latter is an insolvent 
i;rader, in the hands of a receiver, is peculiar to the law of this state. 
It bas no existence in the gênerai jurisprudence of equity which ob- 
tain in thèse courts. It is now settled, however, that the courts of 
the United States may administer an équitable right granted by the law 
of the state in suits of which, from other reasons, they-have jurisdiction. 
It was urged in argument for the défendant that the creditors, without 
& judgment at law, bave no right to apply in equity for the appointment 
of a receiver. That this is a gênerai rule is undeniable, but there are 
exceptions to it, and one of thèse exceptions of apparently clear distinct- 
ness is where the law-making power bas enacted in terms that the debt 
need only be mature, with payment demanded and refused, as is the 
law in Georgia, It is true, also, — as held in this circuit, in Jaffrey v. 
Brawn, 29 Fed. Rep. 477, — that a party not intending to pay, by in- 
ducing one to sell him goods on crédit through the fraudulent conceal- 
ment of bis insolvency and of bis intent not to pay for them, is guilty 
■of a fraud, which entitles the vendor, if no innocent third party bas ac- 
quired an interest in them, to disaffirm the contract, and recover the 
goods. See, also, Crittenden v. Cdeman, 70 Ga. 225; Donaldson v. Far- 
weU,9Z U. S. 633; note to Jaffrey v. Brown, 29 Fed. Rep. 485, and au- 
thorities cited. The remedy at law must be quite as complète as that in 
«quity to defeat the power of equity to proceed. Id. 

The demurrer filed to the bill^ while not finally overruled, is not 
deemed sufficient, as the court is at présent advised, to defeat the relief 
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sought by the bill, should that relief be granted. The chancellor bas 
given very anxious tbought and careful inquiry to the ascertainment of 
bis duty in the premises. It is true that the prayers of the bill seek to 
pbtain perbaps the most vigorous and far-reaching action in the power 
of the court — action which should not be taken in cases of this character, 
except in the présence of plain fraud or irréparable injury . On the other 
hand, the statements of the défendants themselves show the most utter 
insolvency, and a failure to co'mply with their duty to their creditors, 
which évinces either négligence of the most flagrant character, or fraud 
scarcely less marked and decided. Upon the 21st of May, whatever may 
bave been the motive which led to the publication, it is undeniable 
that the défendants gave to the mercantile community, by means of a 
usual and widely known commercial news ageney, a statement which 
shows remarkable solvency, and indeed prosperity, for their section of 
the country. "Our total assets," they said, "are seventy-six thousand 
dollars; our liabilities, thirty-six thousand dollars, net. After allowing 
for shrinkages, bad debts, and so forth, we consider ourselves worth 
fully thirtj' thousand dollars over liabilities, etc. There are no mort- 
gages or liens on our property» either real or personal. Our stock is in- 
sured for thirteen thousand dollars. When we borrow money from bank 
we deposit our bonds and stocks as security. When we borrow money 
from our factors we give farmers' notes as collatéral; give no other secur- 
ity." In a little more than six months we find this firm in debt $150,- 
903.44, with total assets of $83,'926.19, leaving debts to the amount 
$66,976.25, altogether hopeless. In qther words, in a half year there 
bad been a change for the worse in their condition ofnearly $100,000, — 
if their respective statements to Bradstreet's and to their creditors is re- 
liable. For this startling transformation of their condition they offer 
neither explanation nor excuse. There bad been no disaster from flood 
or fire, no épidémie, none of those extraordinary circumstances which at 
times cause the stoutest business bouses to tremble. In May there is an 
indebtedness of thirty-six thousand, in December a debt of one hundred 
and fifty thousand. In May there are neither liens nor mortgages, in 
December they approximate seventy thousand dollars. In the spring 
creditors were assured of prompt payment, in the fall they are met by 
hopeless insolvency; and yet the court is asked to consider this an inno- 
cent and unavoidable failure, and this, too, in the absence of a syllable 
of prdof to account for it. What makes it more remarkable is that the 
business was conducted in quiet villages, and among a rural population, 
where ail legitimate trade was marked by careful purchases and conserv- 
ative transactions; where every purchaser is personally known to the 
merchant, — bis solvency and disposition or ability to pay debts as fa- 
miliar as household words. But this is not ail. In the proclamation 
of Baum & Bro. to the business community of the country, they say 
"there are no mortgages or liens upon our property." At that moment 
it was ail incumbered with a secret obligation which a court of equity in a 
proper case would déclare to bave ail the effect of a mortgage. In less than 
six months every cent's worth of their stock or other assets, whether paid 
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for or not, is shingled with mortgages, made in pursuance of that coveirt 
stipulation. In the présence of such facts as thèse it would seem futile 
to urge upon the court the considérations of business capacity and busi- 
ness integrity and mercantile popularity, which form so large a part of 
the défendants' showing. " We give to our factors no seourity save farmers' 
notes." As that public pledge was being made their contract was in exist- 
ence, not only to give two dollars for one, in notes and choses in action, 
for every dollar obtained from their factors, but to give mortgages which 
are undeniably other and very différent security. "Our stock is insured 
for $13,000," said they to Bradstreet's, — they did not say the policies had 
been pledged to H. M. Corner & Co. , and out of the reach of other credit- 
ors. 

It would seem superfluous to analyze the widely variant statements of 
the défendants, and it requires no elaborate inquiry to ascertain the law 
controlling the rights of the parties with such facts before the court. The 
statutes of the state are sufBciently explicit. Suppression of a fact ma- 
terial to be known, and which the party is under an obligation to com- 
municate, constitutes fraud. The obligation to communicate may arise 
from the confidential relations of the parties, or the peculiar circumstances 
ofthecase. CodeGa.§ 3175. Canitbedoubted that the fact that the de- 
fendants were under a written obligation to exécute mortgages upon their 
entire stock and ail their other property, was "material to be known" by 
those giving them crédit? Can it be doubted that when the Baums un- 
dertook to give to Bradstreet's, for the information of the business world, 
a statement of their assets, liabilities, and methods of borrowing money, 
that the obligation was upon them to communicate the truth? Will the 
most credulous believe for a moment that Fechheimer & Co. would hâve 
given them crédit for $4,000; that Claflin & Co. would havegiven them 
crédit for $11,000, — had they known the existence and the nature of 
their obligation to Corner? We think not. The statements of such mer- 
cantile agencies as Bradstreet's are intended to influence the action of 
merchants and others who give crédit. It is weU understood that the 
mercantile community relies largely upon such statements, and the per- 
sons giving them are under the weightiest obligation, which will be en- 
forced inforo conscientiœ, to speak the truth. If there has been deliberate 
suppression of a vital fact in a statement of this character, which does 
mislead, it is a fraud upon the person misled, which a court of equity 
will redress, if possible. Again, "misrepresentation of a material fact, 
made willfuUy to deceive, or recklessly without knowledge, and acted on 
by the opposite party, or, if madeby mistake, and innocently, and acted 
onby the opposite party, constitutes légal fraud." Code Ga. §3174. 
See, also, section 2634. 

Now, it appears from the évidence of Messrs. Patterson, Lindsay, and 
Cohen that N. B. Baum admitted in their présence and hearing that he 
was insolvent at the time the statement to Bradstreet was made, al- 
though he there asserted a net worth, above ail liabilities and doubtful 
assets, of fully $30,000, but that he did not then know his insolvent con- 
dition. Conceding, therefore, that this statement was honest, it is none 
v.37F.no.6— 12 
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the less fraudulent in contemplation of thèse provisions df the Code. It 
foUows that, even in the absence of the insolvent traders' act, before 
quoted, the plaintiffs would be entitled to the relief they seek if it can 
be made to appear that there is a prospect of redressing their wrongs 
thereby. Much more, then, are they so entitled under the provisions of 
that act. , It is said, however, for the défendants, that the liens created 
by Baum <£ Bro. to Corner and others will exhaust the assets, and that the 
unsecured creditors can get nothing through the action of a receiver, how- 
ever vigilant he may be. But the défendants themselves admit that the 
assets amount to about $86,000 more than the préférences he has given. 
It is true that he states that $72,310.54 of notes and accounts are worth- 
less and doubtful, but the court is not inclined to accept this sta^ement 
as final. It would be very remarkable if bis doubtful debts in Decem- 
ber should be as much as his total assets in May. A diligent receiver 
will coUect many of those claims, or the court will know the reason why. 
Besides, by the same statement there is a balance of $14,300.39 to be 
divided among the unsecured creditors. This is itself no mère bagatelle. 
We bave known original suits to be brought for less. But perhaps more im- 
portant than either of thèse is the fact that Corner & Co. , who only claim 
$24,671.07 as the sum of their demands against the Baums, hâve now 
in their possession $50,000 worth of good notes and accounts, and mort- 
gages on $49,000 worth of property consisting of merchandise and other 
Personal ty and, certain realty, However valid may be the demand of 
Corner & Co. , when it is paid they will not be permitted to retaiu a dol- 
lar in excess of their proven claims. It is true that by the Jiw of Geor- 
gia, section 1953, "a debtor may prefer one créditer to another, and to 
that end he may bona fide give a lien by mortgage or other légal means, 
or he may sell in payment of the debt, or he may transfer negotiable pa- 
pers as collatéral security, the surplus in such cases not to be reserved 
for his own benefit or that of any other favored creditor, to the exclusion 
<yî other creditors." The large surplus conveyed to Comer & Co. to se- 
cure their debt they hold as trustées for the creditors of the défendants, 
the Baums. Besides, the balance which Comer & Co. présent is ascer- 
tained by estimating more than 600 baies of cotton shipped to them at 
$38 a baie. They hâve turned over notes and accounts of the insolvent 
firm to one of its members for collection. This wiU not be permitted. 
The insolvent debtor who has failed under such circumstances is not the 
best custodian for convertible assets of this character. 
, This investigation has satisfied the court that this is a suit where it is 
manifestly the duty of the chancellor to make the orders prayed for. A 
receiver will be appointed, and an injunction granted. Comer & Co. , who 
are now formally made parties défendant to the bill, will be required tO 
make proof of their account, and if found just and true and a valid lien, 
as it now appears to be, it will be paid in fuU if the funds are sufficient. 
This is true of other debts of superior dignity , and the remainder of the 
fund in the bands of Comer & Go. and elsewhere within the reach of the 
court will be apportioned to the creditors. The court will appoint re- 
cel vers of undoubted qualifications, who will at once take possession of 
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the assets of the insolveiït firm, and as fast as collècited pay the funds 
into the registry of the court, and the cause will proceed with the ut- 
most expédition 



Union Pac. Ry. Co. v. Denvke & R. G. R. Co. et d, 

{Circuit Court, D. Colorado. January 5, 1889.) 

COTTETS— Fbdekal COURTS— Injunction—Against State Coukt. 

A circuit court will not restrain the exercise of a right, acquired by regular 
condemnation proceedings in a state court, to extend one railroad acrosa an- 
other, wliere the complaining company, citizen of another state, has the pos- 
session and management of the road over which the right of way was fon- 
demned, by virtue of its ownership of a majority of the stock, since, if not 
bouQd, as a stockholder, by the decree of the state court, it coujd hâve made 
itself a party to those proceedings for the protection of its rights. 

In Equity. On motion to discharge preliminary injunction. 
Tàler & Orahood, for complainant. 
Wolcott dis Vaile, for défendants. 
Before Beeweb and Hallett, JJ. 

Bbewee, J. In référence to the case of the Union Pacific Raîlway 
Company against the Denver & Rio Grande Railroad Company, and the 
Denver, Clear Creek & Western Railway Company, which was argued 
before us yesterday, we are both of the opinion that the restraining order 
must be set aside. The Union Pacific Railway Company is not a lessee 
of the South Park road; probably could not, under your statutes, be one. 
It is a stockholder, owns a majority of the stock, and by virtue of that 
ownership controls the South Park, and has obtained for itself the pos- 
session and management of the latter's Une of railway. As stockholder 
it is absolutely concluded by the proceedings in the state court. Whether 
that does not conclude it altogether as to ail its rights or claims, may be 
doubtful; but, assuming that it does not, and that as a party in posses- 
sion it might properly be made a party to thèse condemnation proceed- 
ings, then we hâve a case in which the Denver, Clear Creek & Western 
Railway Company has proceeded in the state court in full compliance 
with ail the requirements of the state statute, making ail parties whose 
interests appear of record parties to that proceeding, and has obtained a 
decree of condemnation. Now, this condemnation of a right of way is 
an act of sovereignty, and the proceedings for it are, in a certain sensé, 
quasi in rem, — at least, until you come to the question of the assessment 
of damages, — and while it may be that this court would hâve jurisdiction 
in case a party, citizen of another state, whose rights were not apparent 
of record, was grossly wronged by condemnation proceedings,— I do not 
say it would or would nothavesuch jurisdiction, — but if it does, itshould 
be a very clear case, one in which the substantial rights of such party 
are seriously threatened, before this court should interfère when proceed- 
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ings hâve been carried to consunimation în the state court. It would be 
unfortunate if proceedings could run in two courts, — in the one court a 
right of surface crossing being awarded, and in the other a decree for- 
bidding surface Crossing, — two indépendant and contradictory decrees of 
différent tribunals in référence to the sanie matter; that is, the niatter of 
crossing. And as the state court has unquestionable jurisdiction, as the 
proceedings hâve been in strict compliance with the statute, as they hâve 
passed into decree, as the Union Pacific Company could hâve made itself 
a party to that record, and hâve insisted upon its rights, even if it was 
not absolutely bound by that decree by virtue of its being a stockholder, 
we think it would not be proper for this court to continue the restrain- 
ing ordér. We therefore set it aside. 

ÏÏALLBTT, J., concurring. 



United States v. Trinidad CoAl & Gokinq C!o. 

{Circuit Court, B. Colorado. January 10, 1889.) 

PuBMC Lands — Right to Pcrchasb— Pkiob Contbtance. 

A purchase of coal lands from the United States, made by one authorized 
by law to buy such lands, for the beneflt and at the expense of a corporation, 
under a préviens agreement that the land should be conveyed to the corpora- 
tion when the patent should issue, is légal, though the corporation could not 
by law hâve pnrchased the land, some of its members having already exer- 
cised their full rights to buy such public lands, as such previous contract is 
not prohibited under the statute relative to coal landa. 

In Equity. On demurrer to bill. 

Bill by the United States against the Trinidad Coal & Coking Com- 
pany to set aside certain patents to coal lands. 
H. W. Hobson, for complainant. 
Chas. E. Gast, for défendant. 

Brewer, J. The bill charges that défendant holds the title to six 
quarter sections of coal lands; that the entries were made and patents is- 
sued to six individuals, nauiing them, who immediately conveyed to the 
défendant, The purchase priée and ail expenses were paid by the de- 
fendant. It could not of itself purchase by reason of the fact that some 
of its members had exercised their full right to purchase. As it could 
not purchase directly, the contention is that it could not do indirectly 
that which it could not do directly, and that it could not through the 
instrumentality of thèse six individuals thus acquire title to thèse lands. 
There is nothing to show that thèse six individuals did not bave the 
right to purchase; and the act of congress gives a right to purchase to 
persons possessing certain qualifications, upon the payment of a certain 
amount of money, the maximum being $20 per acre, which was paid in 
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this case. So that the partiesTvho entered (the patentées) had the right 
to purchase, and the governraent has received full pay, — the highest fixed 
price for the lands it has conveyed. While it may be true as a gênerai 
proposition that a party may not do indirectly what he cannot do di- 
recÛy, y et when a new factor enters into 'any transaction it is limited 
thereby. Now, the right to purchase existed in thèse six individuals. 
They exercised that right, and it has gone; because, once exercised, it 
ceases. That is a new factor which enters into this transaction. Again, 
this is not one of those entries of land in which the party must by the 
statute act in his own behalf alone, and file an affidavit that he is not do- 
ing 80 for the benefit of others. No such provision exists in respect to 
the purchase of coal lands. A party purchasing may contract before 
bis purchase to çell, and that contract may be enforced; and I know no 
reason why he may not contract away his right to purchase, it being a 
valuable right given by congress, having some of the éléments of prop- 
etty, and with no prohibition upon its sale. So that it amounts to this: 
that while the ultimate purchaser — the party who paid the money — is 
this défendant, which could not purchase directly, it is true that the 
govemment has obtained full price for the lands, and also true that the 
parties in whose names the purchase was made lost by their purchase 
this property right given by the act of congress. There is therefore a 
new factor in the transaction. Under thèse ciroumstances the govem- 
ment cannot claim that it has been defrauded or wronged by the pur- 
«hase of thèse coal lands. The demurrer to the bill will be sustained. 



KiNSLEY V. BuFFALO, N. Y. & P. R. Co. 

(Circuit Court, W. D. Pennsylvania. November 30, 1888.) 

1. Cabribhs— Of Freight— Discbimïnation. 

The doctrine of Hays v. Pennsyhania Uo., 18 Fed. Rep. 809, that discrimi- 
nations by railroad companies in freight rates, based solely on the amount of 
freight shipped, are unwarrantable, approved. * 

^ Same. 

The larger proportionate expense attending the handling and transporta- 
tion of a smaîler Bhipment of freight does not, of itself, warrant a railroad 
Company, or a receiver operating the railroad, in charging a higher rate 
thereon than was charged for a larger shipment. 
fl. Samb. 

Such increased proportionate expense does not dlfiferentiate the service per- 
fornied for the several shippers, nor the conditions or ciroumstances under 
which it was perf ormed. 

In Equity. 

In the matter of the pétition of A. L. Couper, alleging that G. Clinton 
«Gardner, receiver of the BufFalo, New York & Philadelphia Railroad 
Cpmpany, (appointed by the court,) had made undue and unreasonable 
-discrimination between himself and other persons in freight charges for 
the transportatiou' of oil, etc. 
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R. F. ' 6îmn, for petitioner. ' 

James D. Hancock, for the receiver. 
Before McKjennan and Acheson, JJ. 

Peb Cdriam. The petitioner seeks to obtain reimbursement from the 
receiver of the sum of $478.44, with interest from April 3, 1887, which 
he allèges was unlawfully exacted from him as and for freights for the trans- 
poi-tation of oil upon the railroad in the custody of the receiver. The exac- 
tion of this sum is admitted, as is also the fact that a less rate wascharged 
to anOther shipper of oil upon the railroad. This charge is justified by 
the master upon the grouud that the quantity of oil shipped by another 
shipper was much larger than that shipped by the petitioner, and hence 
that the larger proportionate expansé attending the handling and trans- 
portation of the sraaller shipinent warranted a higher rate than was 
charged for the larger shipment. In this conclusion we do not agrée 
with the leamed master. It does not differentiate the service performed 
for the several shippers, nor the conditions or circumstances under which 
it was performed. The only différence is that in one case the quantity 
shipped was larger, and in the other case it was smaller. This haa been 
repeatedly held to be an insufficient and unwarrantable reason for dis- 
criminating rates of charge. See Haye v. Pennsylvania Go., 12 Fed. 
Rep. 309. In the statement of the law by Judge Baxter we concur, 
and for this reason we cannot approve the master's finding that the péti- 
tion ought to be dîsmissed. We agrée with the master that the petition- 
er's claim for hire of cars ought to be disallowed. We therefore direct 
that a decree be er.tered in favorof the petitioner for the sum of $478.44, 
with interest from April 3, 1887, and costs against the Buifalo, New 
York & Fhiladelpbia iiailroad Company. 



GooDRiDGE et cil. V. Union Pac. Ey. Co. et al. 

(Circuit Court, D. Colorado. January 9, 1889.) 

CAraftHRS—OFGooDB— Discrimination— OoNsiDERATioif. 

To a complaint by dealers in coal against a railroad company for discrim- 
ination in allowing freight rates to a rival coal company lower "than schedule 
rates, défendant alleged that défendant had become liable to the favored com- 
pany for trespass on its mines; that défendant had given up the working of 
certain coal mines, and had procured the favored company totake said mines 
off def endant's hands ; and in order to procure the coal needed for defendant's 
consumption, and to settle the claim for trespass. and to get rid of the opér- 
ation of the mines, défendant entered into a contract by which the favored 
company was to supply ail defendant's coal at a low figure, and défendant 
was to carry said company's coal at a low figure; and that by reason of said 
facts it was bélieved when said contract was made that the amount to be paid 
by said favored company would be equal to the schedule rates, lleld, that 
the answer set up considérations received by défendant from the favored 
company, for which less rates were giVen to the latter, on which no estimate 
could be made to asuertain the amount of the charge, aud sucb answer waa 
insufficient. 
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2. Same. 

Where plaintiffs and the favored Company are both dealers in coal in the 
same market, the direct efiEect of a reduced rate to the favored company is to 
rediice the plaintiffs' profits to the eitent of such réduction, making an unjust 
or undue discrimination within the meaning of Const. Colo. art. 15, § 6. 
8. Pleadinq — General Déniai,. 

A gênerai déniai of ail material allégations in the complaint is aothorized 
by Code Colo. 1887. 

At Law. On demurrer to answer. 

Action by Henry Goodridge and another against the Union Pacific 
Railway Company and others for discrimination in freight rates. The 
first count in the complaint was for a penalty; the second, for unlawful 
discrimination and to recover overcharges; the third, for money had and 
receivedto plaintifiPs use. 

Sampson & Miliett, for plaintiffs. 

Teller & (kàbwd, for défendants. 

Hallett, J. In the second défense the discrimination of whîch plain- 
tifis complain is justified on the ground that défendant has become liable 
to the MarshiUl Consolidated Coal Mining Company (the favored Com- 
pany) in respect to a claim for damages against the Denver, Western & 
Pacific Baiiway Company for a trespass committed on the lands now 
owned by thé Marshall Company, in building the road on and across 
such lands. It is alleged that the Denver & Western Company broke 
into the mine and set fire to it, from which great, damage resulted to the 
owners of the property. This claim for damages has been acquired by 
the Marshall Company, and may be enforced against the road, built by 
the Denver, Western & Pacific Company, now owned by défendant. The 
amount of the daim, and the extent to which it became the considéra- 
tion of the contract with the Marshall Company to carry for that Com- 
pany at a iess rate than for others, is not shown. It is also alleged in 
this défense that before the time of making the contract with the Marshall 
Company for giving to that company Iess rates than to others, and in the 
year l878, the défendant made a contract with the Union Coal Company, 
the detailsof which need not be stated. But défendant in the year 1885 
was convinced that it would be expédient and necessary to cancel the 
contract with the Union Coal Company, and make the contract with the 
Marshall Company, whidh is set out in the answer. On that point the 
answer reads as follows : 

"That at sald date, on account of the coœpfalnts that had theretofore been 
made by the owners of the Marshall Coal Mining Company, and tiie owners 
of other mines in Boulder county, this défendant concluded that it was for 
the best interest of the said Union Pacific Railway Company to discontinue 
its connections with the said Union Coal Company, and to discontinue the 
actual working of any mines through said company; that thereupon and for 
that purpose* it entered into negotiations with the said Marshall Consolidated 
Coal Mining Company for the purpose of procuring the said company to take o£C 
its handSi or oS the hands of theUnion Coal Company, controUed and operated 
by it, the said mines as above stated, and that it Was f urther induced to make 
said contract from the fact that the former owners of the Marshall coal mine 
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had always been complaining of the rates, and givlng to the défendant great 
trouble and annoyance in respect to aaid complaints about said rates. ïhat it 
was f urtherinduced to enter ihto said contract for the reason that said Marsliall 
Consolidated Coal Mining Company had succeeded to the rights of the former 
owners of the Marshall coal mine,together/with the right todemand from the 
JJenver, Western and Pacifie Rail way Company, or its assignées, damages as 
weré claiméd at that time; the said lands of the Denver, Western and Paciiic 
having alreadyat that time been conveyedto the Denver, Marshall andBoulder 
Eailway Company, subject to said claim; and therefore, for the purpose both 
of getting rid of the opération of said mines formerly operated by the Union 
Coal Company, and for the purpose of providing this défendant with some 
source upon which it could rely for the coal needed by it for consumption on 
its locomotives, and for the further purpose of settling the said claim so made 
by the former owners of the said Marshall Coal Mining Company and assigned 
to the Marshall Consolidated Coal Mining Company, it made and entered into 
an agreement, in words and figures following, to-wit," 

And in the contract with the Marshall Company the prier agreement 
with the Union Coal Company, and the désire of the parties to discon- 
tinue business under it referred to, is included in the terms of the con- 
tract; and the Marshall Company agrées to furnish coal at the mine for 
défendants' use at the cost of mining and loading on cars, not to exceed 
$1.25 per ton, and to hâve ail its coal carried on défendants' lines, so far 
as they may extend. Défendant agrées to carry the coal for one dollar 
per ton,"uniess two hundred thousand tons shall be mined and furnished 
for transportation * * * yearly, in which case a rate of sixty cents 
per. ton shaJl be given, for aU coal trausported." If coal is ordered by 
défendant "for commercial uses," it shall be furnished at the cost of min- 
ing and delivery on board cars, with 50 cents per ton added. And if 
within two years from the date of the contract the Marshall Company 
shall désire to sell its capital stock, défendant' shall hâve the right to 
buy "in préférence to any other purchaser." The contract is to remain 
in force five years. Further on, and concluding, the answer reads as 
folio ws: 

"This défendant further says that the sole and only variation from the 
schedule rates made by this défendant in respect to the carriage of coal by any 
parties over the Denver, Marshall and Boulder Valley road is that made by 
and between this défendant to the said Marshall Conso idated Coal Mining 
Company, and that it was made for the reasons above given, and for no other 
reasons whatever. And this défendant further says that it is informed, and 
believes thaï it costs to the said Marshall Consolidated Coal Mining Company, 
and would hâve cost to this défendant had it continucd to mine the Louisville 
Mine through the Union Coal Company, the sum of at least $1.60 per ton to 
mine coal from the said Marshall Consolidated Company Mine, and to get the 
same in cars upon the track, as provided for in this contract; and that it 
would hâve cost this défendant the same to mine from the Louisville and 
Erie mines had it continued to mine for its own use in said mines. And this 
défendant further says that on account of the settlement of tlie claims made 
against it by the said Marshall Consolidated Mining Company, which said 
claims were settled and provided for in the said contract above set forth, 
and on account of the coal necessarily used by it, the défendant, and furnished 
to it by the said Marshall Consolidated Coal Mining Company under the terma 
of the contract above set forth, the said Marshall Consolidated Mining Com^ 
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pany hâve paid to this défendant, and this défendant has received of the Mar- 
shall Consolidated Coal Mining Company, a higher rate as a matter of fact 
than one dollar per ton, although it was not intended that the rate should ex- 
ceed the schednle price; that at the time of the making of said contract it was 
believed that the price at which the coal was to be f urnished to this défendant 
for its use on locomotives, and on account of the settlement of the claims as 
aforesaid, and on' account of the beneflts aecruing to this défendant by reason 
of the Marshall Consolidated Mining Company taking and operating the said 
Louisville and Erie Mines, this défendant would receiye from the said Mar- 
shall Consolidated Coal Mining Company, for the said period of flve years, 
during which said contract was tooperate, the same price as that fixed in the 
schedule price. " • 

From ail this it is apparent that the answer sets up certain considéra- 
tions received by défendant from the Marshall Company, upon which 
less rates are given to the latter than to other shippers. And thèse 
considérations are not in the way of a charge for carrying coal upon 
which any estimate can be madeto ascertain the amountof such charge. 
Whether we refer to the claim for damages against the Denver & Western 
Company, or to the matter of furnishing coal for defendant's use, or to 
any other considération for the contract, it is plain that there is no basis 
of calculation other than the rate fixed in the contract itself. It is not 
possible to say how much, if anything, should be added to the contract 
price for carrying coal on account of the clalm for damages against the 
Denver & Western Company, or on account of canceling the contract 
with the Union Coal Company, or on account of furnishing coal at cost 
for defendant's use, or on account of furnishing coal for sale at a reduced 
price, or on account of any other matter mentioned in the answer. The 
whole answer amounts only to this: that the Marshall Company is al- 
lowed less rates. than other shippers are required to pay upon considéra- 
tions which are satisfactory to défendant. And it is obvions that this is 
no answer to a complaint of unlawful discrimination. 

The constitution of the state provides that "no undue or unreasonable 
discrimination shall be made in charges * * * for transportation of 
freight * * * within the state;" and the law enacted to enforce that 
provisionis that "no railroad Company shall * * * charge, demand, 
or receive from any person, company, or corporation for the transporta- 
tion of persons or property, or for any other service, a greater sum than 
it shall, while operating under the classification and schedule then in 
force, charge, demand, or receive from any other person, company, or 
corporation for a like service from the same place, or upon like condi- 
tions and under similar circumstances; and ail concessions or rates, draw- 
backs, and con tracts for spécial rates shall be open to and allowed ail 
persons, companies, and corporations alike, at the same rate per ton per 
mile, upon like conditions, and under similar circumstances." This 
law cannot be controUed or defeated by any agreement between the rail- 
road company and the favored shipper. It is true that when the consid- 
ération paid for reduced rates by the favored shipper is obviously equal 
to the discount allowed him, the law does not apply. Whenever that 
fact appears, since it matters not in what form the shipper pays the usual 
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rates, the alleged discrimination àisappears, and the contract is no longer 
obnoxious to the law. If, to illustrate, the damages due from the Denver 
& Western Company had been liquidated, and the agreement was to carry 
a certain quantity of coal for the amount so fixed, the question would be 
différent. As it stands, the agreement is to give to the Marshall Com- 
pany a reduced rate for certain considérations which défendant says are 
sufficient to make up thè discount from the schedulerate; and as to that 
matter, the fact cannot be ascertained from the contract or otherwise. 
So .understood it is clear that the contract affords no protection to défend- 
ant for the discrimination in rates to which plaintiffs and other shippers 
of coal over defendant's road are subjected . In this case no difEculty arises 
as to the meaning of the words "unjust or undue discrimination" in the 
law. Plaintiffs and the Marshall Company are dealers in coal in the 
same market, depending largely on the same rates of transportation for 
the profits of their business. The direct effect of a reduced rate to the 
Marshall Company isto reduce the profits on plaintifPs coal to the es- 
tent of such réduction. The demurrer to the second défense will be sus- 
tained. 

A gênerai déniai of ail material allégations in the com plaint was not 
allowed under the Code of 1877; but it is authorized by the New Code 
of 1887, § 66, and the demurrer to the first défense will be overruled. 



Reed et al. v. Raymond. 

{CHfeuit Court, W. B. Pmmyùania. October 88, 1888.) 

L Plbading— Affidavit op Dépense. 

An affldavit of défense is insufflcient unless it sets forth explicitly ail the 
facts necessary to constitute a substantial défense. 

S. VbNDOB and VKNDBB— PmiCHASE-MONBT MOKTGAGB— FOBECLOSUBE. 

In a suit on a purchaae-money mortgage the affidavit of défense set forth 
that the plaintiffs knew that défendant purchased the mortgaged premises to 
manufacture thereon iron and steel by a new process, and "the purchase was 
made upon the direct assurance, condition, and représentation that natural 
gas would be immediately and continuously carried to and supplied to said 
premises in sufBcient quantities for manuf acturing purposes, " by C. compapy, 
with which some of the plaintiffs were connected, and plaintiffs "knew that 
without the snpply of such gas said purchase would not hâve been made;" 
but that natural gas had not bèen so furnished by C. Company, or by any one, 
although said company had completed its lines, and was supplyi'ng gas to 
other manuf acturing cbncerns. UM, that the affldavitof défense was insuffl- 
cient to prevent judgment. 

Sd. Fa. swr Mortgage. On rûle for judgment for want of a sufficient 
affidavit of défense. 

John P. Vincent, for rule. 
S. Sdwyer, Jr., contra. 

I 
AcHESON, J. This is a scire factas upon a mortgage gîven by the de- 
fendant to his vendors, the légal plaintiffs, for the balance of purchase 
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money of certain lands (having a manufaoturing establishment thereon) 
which the latter sold and confeyed to the former. It appeafs from the 
affidavit pf défense that the mortgage was assigned by the légal pMntiffs 
to the use plaintiffs, in considération of the satisfaction by the latter of 
paramount liens which they held against the preraises, the défendant 
executing a certificate of no défense. Whether the affidavit of défense 
States such facts as entitle the défendant, in the face of his said certificate, 
to défend upon the grounds set np against the assignées of the mortgage, 
for whose use the suit is prosecuted, I will not stop to inquire, but will 
proceed at once to consider whether the alffidavit discloses any sufficient 
ground of défense. It is well settled that an afBdavit of défense is insuf- 
ficient unless it sets forth ail the facts necessary to constitute a substantial 
défense. Bryar v. Harrison,B7 Pa. St. 238; Marsh v. Marshall, 53 Pa. St. 
396. General averments amounting to légal conclusions will not do; the 
facts must be stated in order that the court may draw the proper conclu- 
sion. Id. For example, gênerai allégations of fraud or of undue influ- 
ence in procuring an agreement are not enough. Sterling v. Inmrance Qo., 
32 Pa. St; 75;' Matthews v. Sharp, 99 Pa. St. 560. Nothing should be 
left to inference, for what is not stated in the affidavit must be taken not 
to exist. Brick v. Coster, 4 Watts & S. 494; Peck v. Jones, 70 Pa. St. 83; 
Asay V. Lieber, 92 Pa. St. 377. An affidavit of défense to a portion of 
a claim must state the amount admitted to be due. Griel v. Buckius, 
114 Pa. St. 187, 6 Atl. Rep. 153. In an affidavit of défense setting up 
a breach of warranty of the quality of goods sold, the mère averment of 
a warranty, without more, is bad. The affidavit should disclose whether 
the warranty was express or iraplied, and should set forth its terms; and 
state when, by whom, and by what authority it was made. Govld v. 
Gage, 118 Pa. St. 559-565, 12 Atl, Rep. 476. Hère the material por- 
tions of the affidavit of défense are in the words following: 

"That the légal plaintiffs and the use plaintiffs knewthat afflant was mak- 
ing said pàrchase for the purpose of carrying on therein the business of raan- 
ufaeturing iron and steél by a new process, and snch purchase was made upoa 
the direct assurance, condition, and représentation tlîat natiiral gas would be 
immediately and continuously carried to and supplied to said preraises in 
suflacient quantities for manufacturing purposes; and that the Columbia Gas- 
Light & Fuel Company, then constructing its line, and with which the said 
Wheeler, or others of the plaintiffs, was connected, would so furnish and 
supply said gas; and said légal and use plaintiffs well knew that without the 
supply of such gas said purchase would not hâve been made. * * * But 
notwithstanding said condition and représentation upon which alfiant made 
such purchase, gas was not furnished to said property at any time, either by 
the Columbia Gas-Light & Fuel Company, or any other company or person, 
although said Columbia Gas-Light & Fuel Company hâve long since completed 
tbeir said Unes, and hâve been furnishing gas to other manufacturing con- 
cerns in Sharon and Middlesex." 

Now, certain it is that the "direct assurance, condition, and représenta- 
tion" referred to are not contained in the mortgage sued on, and it is not 
alleged or pretended that they are to be found in the deed conveying the 
property to the défendant. Were they, then, verbal, or embodied in 
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Bome collateralwriting? When were they made? Who gave the "direct 
assurance," or entered into the "condition," or made the "représentation?" 
Was it one or other of the légal plaintiffs, or one of the use plaintiffs, 
or the attorney, referred to in another part of the affidavit, who acted 
both for the défendant and the use plaintiffs, or was it some différent 
person altogetherî Was the "condition" express or implied? What 
were its terms? If natural gas was not furnished, was the défendant to 
be recompensed, or was the sale to be rescinded at his élection? Upon 
ail thèse material points the affidavit of défense is whoUy silent. As was 
said in Marsh v. Marshall, supra, so may it be said hère, that"upon such 
a loose and inconclusive statement of part of the facts of a case no court 
would deem it prudent to base a judgment." 

Again, according to the avéraient of the affidavit the natural gas was 
to be furnished and supplied not by the plaintiffs, or any of them, but 
by the Columbia Gas-Light & Fuel Company, "then constructing its line, 
and with which said Wheeler, or others of the plaintiffs, was connected." 
What this connection was, is not disclosed. It will be perceived, how- 
ever, that no bad faith or misrepresentation is imputed to any of the 
plaintiffs. Indeed, the alleged "assurance," etc. , (by whomsoever made,) 
related to something to be done in the future by the Columbia Gas-Light 
& Fuel Company. At the very utmost, then, the plaintiffs were only 
answerable for the refusai of that company to furnish and supply the 
needed gas. Now, the défendant contents himself with the cautions state- 
ment that no gas was supplied to him, although said company completed 
its lines, and bas furnished natural gas to other manufacturing concerns. 
But he avoids saying that he put his manufacturing establishment in 
proper condition to receive natural gas, and he carefully refrains from 
averring that he ever notified or requested said company to furnish such 
supply, or that the company refused to furnish it. 

Furthermore, the affidavit of défense does not allège that the défendant 
has sustained any damages whatever by reason of the non-supply of nat- 
ural gas. Giving the utmost allowable effect to the averments of the 
defendant's affidavit, it shows only a partial failure of considération sus- 
ceptible of compensation in damages, if any loss was sustained. Yard 
V. Patton, 13 Pa. St. 278-282. But the défendant does not allège that 
he has suffered any actual damage. Certainly the affidavit of défense 
présents no case for the rescission of an executed contract. No agree- 
ment to rescind is set out, and no grounds are laid upon which a court 
would base a decree of rescission. Stephen's Appeal, 87 Pa. St. 202. In 
the opinion of the court, the affidavit of défense is incomplète, vague, 
and evasive in its statement of facts, and, under the authorities, altogether 
insufficient to prevent judgment. Olty ofEne v. Butler, 14 Atl. Rep. 153. 
And now, October 23, 1888, the rule to show cause why judgment should 
not be entered for want of a sufficient affidavit of défense, is made abso- 
lute; and it is ordered that judgment be entered in favor of the plaintiffs 
for the amount of their daim, etc., as set forth in their statement. 
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Mealman ». Union Pac. Ry. Co, 

(Circuit Court, B. Colorado. January 10, 1889.) 

Hasteb and Servant — Négligence of Vice-Principal — Pleadino. 

In an action against a railroad coinpany for the alleged négligent killing of 
an engineer in défendant' s employ, by decedent's engine colliding with an- 
other in the yard, a complaint which avers that engineers were authorized 
by a rule of the company to move their engines only on the signal of the 
"helpers, " and that décèdent saw the "helper" oî the other engine, who gave 
no signal, but that the other engine was moved in obédience to a signal of 
the "master mechanic, having sole control of the yard, " is demurrable, as net 
Bhowing that such master mechanic occupied a position rendering défendant 
liable for his négligence. 

At Law. On demurrer to complaint. 
Browne & Putnam, for plaintiff. 
TeUer & Orahood, for défendant. 

Brewer, J. In the case of Mealman against the Union Pacific Railway 
Company there is a demurrer to the complaint. The complaint charges 
that Mealman, the deceased, was an engineer in the employ ment of the 
défendant in its yards, running a switch-engine; that, driving that engine 
towards the round-house, there was a coDision between it and another 
engine driven by another employé of the défendant, the collision result- 
ing in the death of Mealman. His widow is the plaintiff in this suit. 
The complaint avers that engineers were authorized to move their engines 
only at the direction ot the helpers, and upon their signais, and that such 
was the rule of the company; that Mealman saw the helper of the other 
engine, and saw no signal, and that in fact he gave no signal, but the 
engineer of that engine started his engine onto the track upon which 
Mealman was in obédience to the signal of some other party. Now, if 
it stopped there, it would be a case where there would be the négligence 
of one engineer causing injury to another engineer in the opération of two 
engines at the same point. Within the rule laid down in RandaU v. 
Railroad Cb., 109 U. S. 478, 3 Sup. Ct. Rep. 322, and within the case 
of Howard v. Railroad Co., in which I wrote an opinion, 26 Fed. Rep. 
837, there would be no liability on the part of the défendant, it being 
one employe's négligence causing injury to another. Beyond that the 
complaint goes on to aver that the party who gave the signal in obédience 
to which the engineer of the other engine started his engine and brought 
on the collision was the master mechanic, having sole control of the yardj 
so the case presented is, where one having sole control of a yard issues 
an order in disregard of the rules of the company, whether that act is 
négligence imputable to the company. There is a line of cases, and there 
is a doctrine which was recognized by my predecessor, Judge McCrary, 
to the effect that the mère matter of subordination détermines the liability 
of the employer; that wherever one party stands subject to the ordera 
of another party whom the company employa, the négligence of the latter 
is the négligence of the company; so that, if a section boss is guilty of 
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négligence whereby a section hand working under hîm îs înjnred, tîie 
Company is responsible. In the case of'iîoss v. Eaikdad Cb.,'he laid down 
that doctrine in so many words. The case went to the suprême court, 
and, while the judgiiient Was affirmed, that Court declined to commit 
itself 10 that doctrine; and, while it sustained the judgment, did it upon 
the theory that the party guilty of négligence in that case was the con- 
ductor, — one having the sole control and management of a moving train; 
and said that by virtue of the large control and great responsibility vested 
in him it was proper to hold him as a représentative of the company, its 
alter ego, a sort of vice-principal, and his négligence the négligence of the 
Company, The other proposition has never yet been decided by that 
court. I know that intentionally it declined to pass upon it in that 
case. I do not believe the proposition as laid down by my Brother 
McCbaey is law. I think it is necessary, not merely that there should 
be subordination, but that the party in control should bave such a de- 
partmental control — such an extended authority — that the court may 
justly say that he represents the principal, that he is a vice-principal: 
the gênerai sùperintendent, the superintendent of a division, superin- 
tendent of roads and bridges, any party who has a department under his 
control; and the suprême court says that a conductor stands in the 
category. 

It does not appear from the allégations of this complaint further than 
that this master mechanio had sole control of this yard. Whether it was 
a yard with one switch or two, a side track or two; whether it was a 
trifling matter or a large and éxtensive responsibility; whether this sole 
control was limited to the repairs of engines or things of that kind; or 
whether it went to the entire business of a yard of such size and with so 
éxtensive works and duties that the company is bound to put in charge 
some man of expérience, information and character, — -one for whose acts 
in ail respects it should be held responsible, — is not sufficiently disclosed 
by a mère statement that the party was a master mechanic, having sole 
control of this yard. The size of the yard, the amount of responsibility 
or vastness of the business intrusted to him, the extent of his control, is 
not disclosed. I do not mean to say that he does occupy such a position 
that he canuot properly be considered as in control of a department, so 
that the company may be responsible. I simply hold that the complaint 
as it stands is defective in that respect, and the demurrer will be sustained. 

i8Fecl.Bep.611. 
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BtiBS r. United States. 

(Otreu& Court, E. D. Missouri, E. D. January 2, 1889.) 

L irHiTBD States Distkict AttokSbts — Compbnsatiok— Res Adjodicata. 

Adecree by, consent In an action brought by the government, tazingthe 
' district attorney's fées at a given sum, is not conclusive that the district at> 
torney is entitlëd to the amount taxed as against the govemment. 
2. Same— RiGfiT TO Compensation— Intekkal Revenue Tax— Enpokcembnt 
OF Lien. 
An action to enforce the statutory lien for internai revenue taxes alleged to 
' have.been evaded by défendant is a civil action in which the United States 
are concerned, " and which it is the duty of the district attorney to prosecute 
under Rev. St. § 771. 
8. Same— Amount of Compensation. 

For prosécuting such action the district attorney is entitlëd to 3 per centiiih 
of the amount collected or realized, as provided by section 825. 
4. Bame— Excessive Allowance— Authoeity. 

Authority to settle the case on paymcnt of a given sum and ail costs is not 
authority_ tb the district attorney to retain, as against the govemment, the ex- 
cess of his fées, as taxed, over the amount allowed to him by statute. 

6. Same — Consent of Commissioneb op Intehnal Revenue. 

By consenting to the taxation of a greater f se in favor of the district attor- 
ney than the statute allons; thecommissionerof intetnal revenue cannot pre- 
clude the goVernment from claiming the excess. 
8. Same— RiOHt OF the United States. 

The excess of fées taxed and received by the district attorney over the 
amount allowed by statute may be treated by the government as moneys in 
bis hands belonging to it. 

7. Same— Set-Ofp and Counter-Claim. 

In a suit by the district attorney for compensation for other prosecutîons, 
the government may set oflf such excess under the act of Marçh 8, 1887, pro- 
viding for bringing snits against the United States; section 1 giving jurisdlc- 
tion to détermine set-offson the part of the government, and section 6 requir- 
ing a notice of set-off to be filed. 

At Law. 

Action by William H. Bliss against the United States for compensar 
tion for services in prosecnting certain "land fraud cases." 24 St. at 
Large, p. 505, § 1, provides "that the court of claims shall hâve jurisdio- 
tion to hear and détermine the following matters: * * * AU set- 
offs, counter-daiœs, claims for damages, * * * or other demanda 
•whatsoever on the part of the government of the United States against 
anyclaimant against the government in said court. * * *" Section 
2 confers jurisdiction on the district and circuit courts, and by section 
6 "it shall be the duty of the district attorney * * * to file a plea, 
answer, or demurrer on the part of the government, and to file a notice 
ofany counter-claim, set-off," etc. 

W. H. Blm, pro se, and Cochran, Dickson <fc Smùh, for plaintiff. 

Thomas P. Baahaw, U. S. Dist. Atty., for défendant. 

Thayer, J. The seventh section of " An act to provide for bringing 
suits against the government of the United States," approved March 3, 
1887, under which this suit is broUght, makes it the duty of the court 
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in thîs class of cases to file a written opinion "setting forth the spécifie 
findings by the court of the facts therein, and the conclusions of the 
court upon ail questions of law involved in the case. * * *" 24 St. 
at Large, 505, 506. In accordance with the statute the facts are stated 
as folio ws: 

Piaintiff was United States district attomey for the Eastern district of 
Missouri from about the year 1876 until about November, 1886, and 
in that capacity, during his term of office, filed two bills in equity in the 
name of the United States against the Pacific Railroad of Missouri et al. , 
to enforce against certain property, theretofore owned by the Pacific Rail- 
road of Missouri, the statutory lien for internai revenue taxes alleged to 
hâve accrued against and to hâve been evaded by that company from the 
year 1864 to 1871, inclusive. Varions steps were taken by piaintiff 
herein and varions services were rendered by hira in the prosecution of 
said suits in the United States circuit court for the Eastern district of 
Missouri, from the date of their institution therein in the years 1876 and 
1879, respectively, until the termination of the litigation on September 
21, 1881. On the day last named the litigation was concluded by an 
entry of the folio wing nature: 

"This day cornes the district attorney, on belialf of the United States, and 
also cornes the défendant, by Thomas J. Portis, Esquire, its attorney, and by 
consent it is ordered that thèse causes be, and they are hereby, dismissed on 
the payment by défendant of the sum of one thousand dollars, and the follow- 
ing fées and costs. * * *» 

"Case No. 842, in United States circuit court. United States as. Pacifie E. 
E. et al. Marshal's costs, $31.44; clerk's costs. $310.90; U. S. commissioner, 
60 cts.; district attorney's fee, $1,500.00; costs of engrossing bill, $78.00; 
costs of appeal to U. S. suprême court, $97.95." 

"Case No. 1510, in United States circuit court. United States vs. Pacific 
Eailway et al. Clerlc's costs, $60.05; marshal's costs, $8.24; copy, $50.00; 
attorney, John P. Ellis, $500; district attorney, $1,044.92.» 

"And thereupon said district attorney, in open court, aclinowledges satis- 
faction of the above judgment, fées, and costs." 

Prior to the entry of the foregoing decree an offer had been made' to 
(and accepted by) the commissioner of internai revenue to compromise 
and setlle the suits on payment by the défendant of $1,000, and "ail 
costs in both suits." From the decree aforesaid no appeal was taken, 
nor was it subsequently vacated or modified. In his émolument return 
for the six months ending December 31, 1881, required to be made by 
section 833, Rev. St. U. S., the piaintiff, at the request of the depart- 
ment of justice, charged against himself on account of the fées allowed 
to the district attorney by the foregoing decree the sum of $2,500. In- 
cluding said item, his aggregate.fees and émoluments for the year 1881 
amounted to $6,735, leaving him, by virtue of sections 835, 844, Rev. 
St. U. S., indèbted to the government in the sum of $735, for excess of 
fées and émoluments over the maximum compensation allowed him by 
law. On April 12, 1881, piaintiff was retained by the attorney gênerai 
of the United States as spécial assistant attorney to the attomey gên- 
erai, to aid in the prosecution of certain criminal cases pending in the 
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state courts of Missouri, Ohio, Pennsylvania, and other states, which 
cases grew out of alleged frauds perpetrated under tlie land laws of the 
United States, and are commonly designated as "Jand fraud cases," and 
in the due prosecution of which the government was interested, or deemed 
itself interested. Plaintiff was duly commissioned as such assistant at- 
torney, and took the oath on April 25, 1881, and did thereafter, between 
the last date and April 15, 1883, prosecute in the courts of the states 
above named a large number of the cases above referred to. For services 
so rendered plaintiff presented to the altorney gênerai on April 21, 1883, 
an account in the sum of $4,890, giving crédit thereon for the sum of 
$1,000 theretofore paid, and claiming a balance of $3,890. On April 
23, 1883, the attorney gênerai approved the claim for the sum of $2,500, 
and referred the same to the first auditor of the treasury, to be paid 
from the United States attorneys' fund for the year 1883. To the claim 
in question was appended a certifîcate of the attorney gênerai that the 
services embraced in the claim had been rendered, and that the same 
could not be rendered by the attorney gênerai, or solicitor gênerai, or 
officers of the department of justice, or district attorneys. Said account 
in the sum of $2,500 was adjusted by the tirst auditor on May 3, 1883, 
and found to be due the plaintiff, and was certified to the first comp- 
troller of the treasury for his décision thereon. Said comptroller also ap- 
proved the claim in the sum of $2,500, but declined to certify the same 
to the attorney gênerai, so that a réquisition for a treasury warrant might 
be drawn, and the claim duly paid. The reasons assigned by the comp- 
troller for his action in that behalf are stated at length in Extra Fee Case, 
4 I-awr, Comp. Dec. 422-430. In substance it may be said that, while 
conceding that the sum of $2,500 was justly due and properly allowed 
to the plaintiff for services rendered, he ruled that the fées allowed to 
the plaintiff by the decree of the United States circuit court for the 
Eastern district of Missouri, in the suits for internai revenue taxes, here- 
inbefore referred to, were not fées and émoluments of his office, although 
allowed as such by the court, and so returned by direction of the depart- 
ment of justice, as before stated; but that the sum so allo.wed, aggregat- 
ing $2,544.92, was money belonging to the United States, and was had 
and received by plaintiff to its use. The comptroller accordingly di- 
rected the sum of $2,500, found to be due to the plaintiff as a fee in 
the "land fraud cases," to be appropiated and "carried to the crédit 
of the internai revenue collections," to make good the sum of $2,500 
allowed to and coUected by plaintiff as a fee in the internai revenue 
Buits. In this case plaintiff sues to recover the fee of $2,500 allowed 
him as aforesaid for services in the "land fraud cases." By way of set- 
off the government pleads that "plaintiff is indebted to it in the sum of 
$2,500 for money had and received to its use," meaning, of course, the 
money that had been paid to him as a fee in the internai revenue cases 
before mentioned. The court records do no^ show that the district at- 
torney's fee allowed in the internai revenue cases was paid into the reg- 
istry of the court. The same appears to hâve been paid directly to the 
plaintiff. Plaintifl's right to sue under the act of March 3, 1887, for 
v.37F.no.5— 18 
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wîiat îs due to him on ft claîm that bas béëïi duïy audîted and alîowed 
against the tlnited States, but not actttally paid , was heretofore affirmed 
on a plea to the Jarisdiction. Bliss v. U. S., 34 Fed. Rep. 781. 

CONCLUSIONS OF LAW. 

1 . The goverttmént is ie^Uy indebted tb plaintiff in the sum of $2,600 
for services rfendered in prosecuting the "land fraud cases." 

2i The décree in the revenue cases, above recited, détermines conclu- 
sivély, as between the United States and the Pacific Railroad Company of 
Missouri et al,, that the fées taxed in favor of the district attorney in 
those suits were properly taxable. The court had jurisdiction of the 
parties and the subject-mfttter, including therein the niatter of the taxa- 
tion of fées and costs. It may hâve erred in making the allowance iii 
question to the district attorney, but if there was a mistake in that re- 
spect the judgment is not on that account void, but is merely erroneous. 
As between the parties to the suits the allowance in favor of the district 
attorney is no longer open to question. But the decrèe entered by con- 
sent in those cases does not éonclusively establish, as between the United 
States and the district attorney, that the latter officer is entitléd to the 
entire fee allowed him therein. The district attorney was not a party to 
thôse suits, aiid a judgment or decree is only conclusive as between 
parties to the record and privies. If the district attorney could bô re- 
garded as in any sensé 'a party to those suits, hia position was not ad- 
verse to the govemment, as hé was its •attorney. It is genèrally held that 
parties to a judgment are not bound by it in a subséquent controversy 
between each other, unless they were ad versary parties. Thus, if a judg- 
ment is recovered â^inst two or more défendants, they may, as between 
themselves, litigate the questioh as to the proportion of the judgment that 
each ought to pay; and, in like manner, if a judgment is recoveréd by 
several plaintifis, they are not debarred from determining by further liti- 
gation among themselves in what manner the recovery ought to be di- 
vided. Qxev. Hill, 3 Ohio, 412; Dvmcan v. Holcomb, 26 Ind. 378; Lloyd 
V. Barr, 11 Pa. St. 41; WUsori ^. Mower, 5 Mass. 407; Freem. Judgm. § 
158. I conelude, therefore, 'that thé question as to the amount of thé 
feewhich the distribt attorney is entitléd to claim of the United States 
for prosecuting the revenue suits was not litigated in those suits as be- 
tween the goVernment and thé district attotney, and thàt it is a question 
stiU open for considération, ûotwithstauding the decree therein. ' 

'3. There can be no doubt that it was the plaintiffs duty to prosecute 
the TevenUe suits in questioh, by virtue of section 771, Rev. St. U. S. 
They were "civil actions in whioh the United States were isoncerned," 
within the meaning of that section. It is also apparent that there is no 
provision of law fixing the district attorney's fee for services in those 
cases, untess it be section 825, Rev. St. U. S., or section 824, immedi- 
ately preceding; I am of the opinion that by virtue of the gênerai lan- 
guage employed in seœtion 825, aliowirig district attorneys "two per ! 
centum upon ail moneys coUécted or rêàlized in any suit or proceeding 
arising under the revenue laws, conducted by them, in which the United 



BUSS ». UNITED STATES. 19B 

States) îs a pariyj" the plaintiff mày rightMly cldîm (as he a^t)èai*s tô dô) 
that his fées in the stiits againpt the Pacific Railrôad of Missouri )d« ali', so 
far as.thegovernment is'concerned, is deterrained by that section- 

4. ïiie ûext question ta bedetermined is whether plaintiff Canretaini 
as against the, United States, a làrger fee than thelawàllows;- suC'h larger 
fee having been taxed in his favor in the manner before stated,! and al- 
ready paid to him. This.would bea simple question if the relation ex- 
isting between the plaintiff and the government was that which exîsts 
between an ordinary client and attorney. In that event, the fee collected 
of the adverse party under the decree entered byi consent, could be ré- 
tained by the attorney only in the event that the agreèment of compro- 
mise, contemplating the taxation and payraent of such feeby the adverse 
party, had been fully and fairly explained to the client, and assented to 
by Mm in advance of the compromise. It is familiar law that the, re- 
lation existing between client and attorne}-- is in the highest degree of a 
confidential and fiduciary'chàracter. Vakntine v. Bbewarb, 15 Gai. 401; 1 
Perry, Trusts» § 202, and casesicited; 1 Story, Eq.Jnr. §§ 310-313. The 
utmost gpod faith {uherrima fides) must govern ail of the attorney 's deal*- 
ings with his client. If a plaintiff in a suit merely authorizes his attor* 
ney to conipromise the same on the payment by the défendant of agivien 
sum "and ail costs," and ; thereupon the money is paid, and by agrée 
ment with the défendant a larger sum than the law permits iS taxed 
against th.;©; défendant as a fee in favor of plaintiff 's attorney, ufidoubt- 
edly tiie plaintiff, when he' learns of the transaction, may claim as 
his own whatever his attorney has received from the opposing party 
in excess of taxable fées. The right of the client to recover money re- 
ceived by his attorney under the circurastances last stated is not dépend- 
ent to any estent upon the motives which may hâve actuàted the attor- 
ney, nor Upon the question whether the amount taxed in his favor is à 
reasonable fee, or otherwise. The law does not allow an attorney to stip- 
ulate with an opposing party for the payment of his fées, in whole or in 
part, unless he acts with the knowledge and assent of his client. Hence, 
if an attorney, without the knowledge of his client, by arrangement with 
an opposing party, secures from him any fées in excess of what are le- 
gally taxable in his favor, the law regards him as holding what is so ob- 
tained in trust for his client, and it is optional with the client to demand 
the same as a part of the fruits of the litigation. 1 Perry, Trusts, § 206, 
and cases cited; Story, Ag. (8th Ed.)§ 211. In the case under consid- 
ération plaintiff was not only attorney for the government in the revenue 
cases, but he was at the same time a public officer, whosé fées were reg- 
ulated by statute, and not by private contract. This fact rend ers it more 
difBcult for him to maintain his right to the fées taxed in his favor, since 
a public officer cannot lawfully demand or receive greater compensation 
for officiai services than the law allows. Freeman v. Henry Co., 32 Mo. 
446. By accepting office, a public officer impliedly agrées to discharge 
ail the duties incident thereto, for such compensation as the law pre- 
scribes. More he cannot lawfuUy demand, no matter how inadéquate 
the compensation may be. It was at least incumbent on the plaintiff to 
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show ihat the commissioner of internai revenue (în whom was vested the 
power to compromise the revenue suits) was advised, before the compro- 
mise was consummated by a dismissal of the suits, that the compromise 
agreement contemplated the taxation of fées in favor of the district attor- 
ney in the sum of 82,544.92, to be paid by défendants, and that he as- 
sented to such arrangement. Proof to that effect would be requisite, as 
before ahown, to enable plaintiff to retain the fee, if the commissioner 
of internai revenue had been, as to the suits in question, a merely pri- 
vate litigant, and the plaintiff his attorney in the prosecution of the same. 
But the évidence fails to show such notice and assent on the part of the 
commissioner. It merely shows that he authorized a settlement on the 
payment to the government of $1,000 "and ail costs in both cases." 
This means, of course, légal costs. I do not base my décision, however, 
on^the ground last indicated. I présume that the plaintiff could show 
that the commissioner of internai revenue assented to the taxation of the 
fées in question before the compromise was fuUy effected, or that he sub- 
eequently ratified the action of the district attorney. According to my 
view of the law, however, the commissioner of internai revenue could 
not, by consenting to the taxation of a greater fee in favor of the district 
attorney than the law allowed him, thereby preclude the government 
from asserting its right to so much of the fee as was excessive. I con- 
clude that, as soon as the fee was paid to the district attorney by the de- 
fendant in the revenue suits, so much of it as was in excess of what the 
law allowed for his services inured to the benefit of the United States. 
The government was forthwith at liberty to treat what was so paid to its 
attorney in excess of his lawful fées as money in his hands belonging to 
the government. 

5. The right of the government to set off what is due to it from the plain- 
tiff against his fee in the"land fraud cases," is clearly recognized in the first 
and sixth sections of the act undër which this suit is brought. 24 St. at 
Large, supra. The amount due on the set-off is not $2,500, however, as 
pleaded. Plaintiff is entitled to a crédit thereon in the sum of $70.89, 
being 2 per cent, on $3,544.92, the total amount realized by the govern- 
ment in the revenue suits. If he has already paid to the government 
the sum of $735, shown to be due by his émolument return for the year 
1881, on account of fées received for that year in excess of the maxi- 
mum compensation allowed him by law, he is also entitled to a further 
crédit in that amount. Additional proof will be received as to whether 
the sum of $735 has been paid to the government, and judgment will 
then be entered in accordance with the foregoing views. 
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JUNGE V. HbDDEN. 

(O^euit Court, 8. B. New York. January 9, 1889.) 

1. O08TOMS Ddtiks — Classipicatiok— Dental Rubber. 

The article known as "Dental Rubber," and used for making the plates In 

which falae teeth are set, is dutiable at 25 par cent, ad valorem under Schedale 

N of the tariflE act of March 3, 1883. 
8. Same— CoNSTHUCTioN op Tabipp Acts— "Asticlb." 

The Word "article, " as used in tariff acts, is not to be restricted to articles 

put in a condition for final use, but is used in a broad sensé, and covers equally 

things manufactured, things unmanufactured, and things partially manufact- 

ured. 
{Byllabu» by the Court.) 

At Law. Action to recover back customs duties. 

The plaintiflf in 1885 imported into the port of New York certain goods 
composed of India rubber with an admixture of sulphur and coloring 
matter, and known as "Dental Rubber," and used for the manufacture 
of the plates in which false teeth are set. The défendant, as collector of 
customs, classified them for duty at 25 per cent, ad valorem under the 
clause in Schedule N of the act of March 3, 1883, imposing that rate of 
duty upon "articles composed of India rubber, not specially enuraerated 
or provided for in this act." Paragraph 454, Tariflf Index, new. The 
plaintifF, by an alternative protest, claimed that the importations were 
free, either actually or by similitude, as "India rubber, crude, and milk 
of," or that they should pay only 20 per cent, ad valorem, as a non-onu- 
merated manufacture by virtue of section 2513 of the act of March 3, 1883. 
The testimony on one side and the other was substantially to the same 
effect, to-wit, that the articles in question were known in trade and com- 
merce of this country at the time of the passage of the act and since as 
"Dental Rubber," and used exclusively by dentists for the uses above in- 
dicated; that there was prior to and on March 3, 1883, and bas been 
since, an article kqown in trade and commerce of this country under the 
narae of " Crude Rubber " which is not this article ; that crude rubber is 
put to many uses other than those of dentists ; that the importations in 
question, in the condition imported, are ready to go to the dentist for 
manipulation by him; that, commercially speaking, it has been spoiled 
for any other use ; and that any further manipulation or manufacture 
prior to that applied to it by the dentists woilld unfit it for their pur- 
poses. 

Stephen 0. Clarke and Charles Curie, for plaintiff. 

Stephen A. Waiker, U. S. Atty., and Macgrane Coxe, Asst. U. S. Atty. 

LAœMBE, J., (orally, after stating the facts as ahove.) Descriptive terms 
applied to articles of commerce are of course to be understood according 
to the acceptation giveri to them by commercial men ita our own ports 
at the time of the passage of the act in which they are found. Under 
the testimony, therefore, thèse importations are not "crude rubber," or 



"milk of rubber," enumerated on the free list, (paragraph 724 ;) and in 
fact the plaintiff, as I undprstaqd; him, dqe? not contend that they are. 
He claims, however, that under the similitude clause they are to be 
classified with Grude,rqbber,. and should thus pass free of duty. In 
order to entitle them to the provisions of the similitude clause, (section 
2499,) they must be non-enumerated; Défendant contends that they 
willbe found enumerated in p^aragfaph 454 : " Articles composed of India 
i^ribber, not spèciâlly enumerated or provided for in thiaaçt, twenty-five 
per centum ad valorem." It was at this rate that the collector assessed 
eand eollected duty. If they are within the provisidna of this paragraph, 
thén they afç not nori-enumeràted, and the similitude clause does not 
apply. Plairititf contends that the paragraph last quoted should be re- 
stricted to manufactured articles, to materials which are put in such con- 
dition that they are ready for final use. The word with which the par- 
agraph is begun is "articles,,'.' and this word we find repeatedly uséd in 
thestatute, if not in contradistinctioh to, at least not as synonymous 
i^ith, "manufactures." In the vefy schedule in which paragraph 454 
appeai;s we find paragraph 441: " Gutta-percha manufactures, and ail 
.articles of gutta-percha," and in paragraph 463 we find "ail manufact- 
ures and.articles of leather." What, then , does the Word " article " mean ? 
1^. it to be, restricted to manufactures, to articles put in condition for final 
use, or is.it not? The ordinary définition of the word "article" is an 6X- 
toemely comprehensive ône.: ; In the primary meanîng, as given in the 
dictionaries, it désignâtes one thing of many, one item of several, a por- 
tion of çomplex whole. The best source, however j to which we should 
apply to détermine the définition of a word usèd in a statu te is the 
statute itself. It is not to be assumed that the same word is used in the 
statute with tWo différent meanings, unless that ismadeelearly apparent 
by the connection in which the word is used. In section 2500 of the 
Revised Statutes, which is part of the tarifflaw, the word "article" is used 
as comprehending a growth, a product, or a manufacture. Section 2502, 
jtirhich prescribes duties, begins: "There shall be levied, eollected, and 
paid upon ail articles imported from foreign countries," and then foUows 
fin enumeration from the crudest raw material to the most finished work 
of humau industry. The free list, section 2503, also begins r "The fol- 
lowing articles, when imported, shall be free from duty." It seems, then, 
fiQïa the act itself, that the word " articles " is used in a broad sensé; 
that lit covers equally things manufactured, thingsunmahufactured, and 
thinge partially manufactured. ': That being so, T find nothiiig in the 
context of this paragraph to qualify the meaning which is indicated by 
its use elsewhere in the act, and^ am of the opinioil, therefore, that the 
y(f}Tà "articles " at the beginnihg of the paragraph îSsufficiently broad 
to cover the goods in question, if they are composed of India rubber. 
J|l;,appçars that there is an ad mixture herô of sulphur and of coloring mat- 
ier,.and to, a considérable extept; but it bas not changed the character 
pt:ïh.p ^rtiplç. ,It is stUl rubber; and in view of.the fact that the act of 
t^^, changed the former paragraph , as it stood in the Revised Statutes, 
bjfitriking outjfhe f?o,rd ".whoUy ?' between the word *?. composed " and 
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the words " of rubber,?' I am o'f the opiaioa that the' articles in suit are 
fairly within, the enumeration ■,of paragraph 454, Being enumerated, 
they are not withia the opération of the similitude clause. For that 
reason, I shall direct a verdict for the défendant. Exception to the 
plaintiff, , , 



MOBRIS V: ROBEBTSON. 

iCtrcuU Court, 8. J>. New York. November 26, 1888.) 

CusTOïis DuTiES— ExcEss DP Appraisement oveb Bntbt Valith— Penalty. 
Although tbe articles composing an invoice may be dissimilar and knowa 
by diffetent' trade names. still, lî they belOng to the same class, and are 
groùped together in tbe tariff acts as dutiable under tbeir class nàme àt tha 
sam^ rate.find are val^ied in tbe entry only at a lump sum for the entire im- 
portation, thë penalty imposed by section 2900 of the Revised Statutes is not 
incutred uuless the appraisement of the importation as a virhole exc6eds by 1(J 

fercent. or more the value dedared on the entry. Selmeider'-v.-Bwmej/,^ 
'éd. JKep, 159, disting:ulshed. , . 
{Syllabus by the Court.) 

Atl;<aw. Action to recoverback customsduties, i ,. 

In Jply, 1882, the plaintiff nia,de an importation intp the port of New. 
York, as part of which there was a "paçked package" cont^ining njup 
lots of precious stones, which were described upon the invoice as foUows: 
(1) 125 k. common cat's-eyes, lot star stones, 2 lots fancy stones, 1 King 
topaz, 6 King topazes; (2) lot matrix opals; (3) 6 Labrador heads; (4) 
4 lots wood cat's-eyes; (5) 1 ruby; (6) 110 k. spinels; (7) 113 è k. spi- 
nels; (8) 61 k. sapphire and Siam rijbies; (9) 20 J k. sapphires. 
Thèse goods were classified for d'uty by tbe défendant as collector of cus- 
toms at 10 per cent, ad valorem as "precious stones," under the para- 
graph beginnirig with those words in Schedule M of section 2504 of the 
Revised Statutes. The correctness of . this classification was not iques-: 
tioned. A reàppraisemcnt was ordered by the collector, on which it was 
found that thrèe of the above nine lots were underV^lued more thàïi 10 
per cent. ; lot 1 being undérvalued 14 per cent. , and lots 6 and 7 each 20 
per cent. Thé aggregate undervaluation of ail the lots taken as a whole 
wàs but 8 and 2-10 per Cent. On the three lots foiind to fce uri^er- 
vaïued more: than 10 per cent, the défendant, as collector, assessed an 
additiônal duty of 20 percent.', acting under atithôrity of sectioii 2900 
ofthé Revised Statutes, w'hereas the plaintiff, prot^ting, claimedithat 
this additiônal duty was not properly assessed, for the reason that the 
aggregate undervaluation of the invoice did not amount to 10 per cent. 
The vâl»ô, as dedared upon the entry, wds a lump suni, being thèag^re- 
gfl^ value as it appears upon the invoice; and, as compared with this 
lundip Bum, the undervaluation as above stated was but 8 and 2-10 
peoc cent. The testimony was uncôntradicted that, whereas ail the items 
mentioned in the invoice were placed commercially in the class ofpk»-i 
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cious stones, still that they were known în trade and commerce in this 
country each by its spécifie trade name, as it appears upon the invoice; 
that they were of différent colors and appearances, and varied much in 
pricCi 

Stephen G. Olarke and Charles Curie, for plaintiff. 

Stephen A. Walker, U. S. Atty., and Macgrane (hxe, Asst. U. S. Atty., 
cited Schmeider v. Barney, 6 Fed. Rep. 150. 

Lacombe, J., (omlly, after stating the facts as above.') Whether or not 
the penalty provided for in section 2900, Rev,. St., is to be exacted 
from an importer isf to be determined by a comparison of the value de- 
clared in the entry with the value found upon appraisenient. Although 
articles may be dissimilar, and known by différent trade names, still, if 
they belong to the same class, and are grouped together in the taviff acts 
as dutiable under their class name at the same rate, and are valued in 
the entry only at a lump sum for the entire importation, the penalty ia 
not incurred unless the appraisement of the importation as a w.hole 
exceeds by 10 per cent, or more the value so declared on the entry. 
The case decided by Judge SHiPMAN,-and referred to on the argument 
(Schmeider v. Barney, 6 Fed. Rep. 160,) does not apply to the case at bar, 
because in that case the différent vaiieties were apparently separately val- 
ued upon the amended entry, so that comparison of the declared value 
of each variety with the appraiser's report was practicablo. Verdict 
must be directed for the plaintiff. 



United Statb8 v, Taylob. 
(District Court, B. D. Miehigan. December 81, 1888.) 

PoBT-OFPrcB— Embbzzlement qv Lbttbb. 

An employé of the post-office department can only be convicted of embez- 
zling sudi lettera as are, at the tim^, a proper subject of deposit in the mail; 
and where a postmaster received $15 in paper money and $3 in silver, which 
were handed to him in his office, with a requeat that he send it in a registered 
letter, and be took the money, put it in an envelope, which he addreased, 
wrote a letter to accompany the remittance, delivered to the sender the usual 
receipt for a registered letter. received the fee for registration, and said it 
would be ail right; but there was no évidence that the silver money had been 
exchanged for paper, or that the letter was ever stamped or sealed, or put in 
the spécial envelope used for registered letters,— it was held that his convic- 
tion for embezzling a "letter" should be set aside. 

{Syllabus hy the Court.) 

On Motion for New Trial. Indictment for embezzlement of a letter. 

Défendant, who was postmaster at Reese, a small office in Tuscola 
County, was convicted of the embezzlement of a letter, and the stealing 
of its contents, under the fôUowing circumstances: The sender of the 
letter brought the défendant $15 in paper money and $3 in silver, and 
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handed it to him in his office, with therequest that hp send it in a regis- 
tered letter to one Williams in Rochester, N. Y. He took the $18, put 
it in an envelope, which he addressed, wrote a letter to accompany the 
remittance, and delivered the sender the usual receipt for a registered let- 
ter, received the fee for registration, and told her it would be ail right. 
The money disappeared. The testimony indicated that the letter was 
never sent, and the jury found that the défendant had embezzled it, and 
convicted him. His counsel moved for a new trial, upon the ground 
that he was guilty only of a breach of trust, and net of a violation of the 
fédéral statute. 

Charles f.WilMns, Asst. U. S. Dist. Atty. 

Thoinds Hislcyp, for défendant. 

Brôwn, J. The indictment charges the prisoner with taking and em- 
bezzling a certain letter \*hich came into his possession as postmaster, 
was intend ed to be conveyed by mail, and which contained $18 in money, 
with intent to steal and appropriate the same to his own use. The ques- 
tion raised by the motion is whether the admitted facts show that de- 
fendant was guilty under Rev. St. § 6467, of embezzling the letter, or 
simply of embezzling money intrusted to him as the agent of Mary Bauer, 
the witness, for the purpose of being sent in a letter; in other words, 
whether the fédéral jurisdiction had attached when the embezzlement 
took place. Upon the trial I held, pro forma, that the delivery of the 
receipt and payment of the registration fee were sufficient évidence that 
the thing embezzled was a registered letter. 

Uppn reflection, however, I am satisfied that the défendant ought not 
to hâve been convicted under this statute. It is true that the money 'waa 
delivered to him and placed by him in an envelope, which he addressed 
to Williams, and that he gave a receipt, and was paid the usual fee, as for 
a registered letter. But a portion of the money was in silver coin, and 
it waS evidently contemplated that he should exchange it for paper money, 
and there is no évidence that the letter was ever stamped or sealed, or 
put in the spécial envelope used for registered letters. So long as any- 
thing remained to be done to render the envelope mailable matter, — that 
is, a proper subject of déposit in the mail, — the postmaster was acting 
merely as the agent of the sender, and the envelope was not a letter within 
the meaning tif the statute. In placing the money in thè envelope, and 
in exchanging the silver for paper money, which would be necessary be- 
fore the envelope could be mailed, the postmaster was clearly acting as 
the agent of the sender, and the package was not such a one as he could 
properly receive in the discharge of his officiai duty. The exécution of 
the receipt, and the payment of the registry fee, were undoubtedly prima 
fade évidence of the delivery of a registered letter, but a receipt is never 
conclusive, and may be explained by paroi évidence. I am satisfied the 
jurisdiction of the fédéral court had not attached when the money was 
embezzled, and that the conviction should be set aside, and défendant 
discharged. 
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FaIK r. T. P, HOWELL, & Go, 
(Oireuit, Oourf, 8. D. New For*. December 20, 1888.) 

COPTRIGHT— PHOTOGBATHSr-lNFHINGBMBNT. 

A copyright of a photograph artistically designed to illtistrate a musical 
composition ia infringed by stamping aa imitation in raised'ûgure on leatliern 
chair bottoms and bâcles. 

In Ëquity. 

Bill by Benjamin J. Falk against T. P. Howell & Ço., a corporation, 
to restrain the infringement of a copyrighted photograph. The plain- 
tiff is a photographer, and has copyrighted a picturé of Géraldine Ul- 
mer as "Yum Yum," in which she is represented as.;8itting upon the 
hdrn df the moon, while uttering thè wôrds, "We're very wide awake, 
the nioon and I;" it beitag intended thereby to illustrate a song sung by 
Miss Ulmer in the " Mikado." Défendant is engagçd in the manufacture 
of chairs, and stamped a raised figure, like the picture, on the leather 
of which the bottoms and backs of chairs are madè. The picture waa 
illustrative of the song, notonly by the combination of the figure of the 
girl with thai of the mpon, but also by the représentation of the moon 
as a face, the features of both bearing an expression appropriate to the 
wordsofthp>ong. 

iaoac i\r. i^^ife, for complainant. , 

PTîiiiam (7. TTàHace, for défendants. 

. CoxE, J. Since the décision of the suprême court in Èwrrow-jBiles Ço. 

V. Sarony, 111 U.S. 63,4,§up. (jt. Rep. 279, thçreçan be no doubt that 
.a photograph which has the artistic merits posses^^d by the complsiin- 

ant's photograph is the subject ôf a copyright. Tiie oflly question is, do 
' the défendants infringe?.. That their design is copied^directly froro the 
; copyrighted photograph is not denied, but it is urged that infringement 

is' ayoided, because it is larger than the photograph, and is. stamped 
, on leather, and is intended for the bottom or back of a chair, . It is 

tljpught that this proposition cannot be maintained.i Différences which 

relate merely tb size and n^àieriàl are not important. They may affect 

tjie question of damages, but not the question of infringement. The 

coiuplainant is entitled to the usual decree. 
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' ; î YttTOîQ èi' âî, f. FoÈESTEii. ' ■ ' 

(Circuit Oouri, 8. D.ifewTorh. 3 anu&Ty 8, 1889 ' 

1. Patents FOB Intektions—Who AHE iNirmsGEKS. 

One who acts solely as employé, and bas no pecuniary interest in the prod- 
uCt of his labbri ftnd is simply employêdby the owner to supervise the wprk 
of gênerai repair, cannot be charged as a* infringer on account of his' con- 
nection with the machine so repaired. 

2. SAME — RbPAIBS BY LlÇBNSBE. ;,: 

The licensee 6t a patented machine bas the right to replace parts whiçh 
wear ont, and, so'long as the identity of fhe machine iS not destroyed, t6 dis- 
card useless parts and add new ones to improve its action. 

In Equity. 

Bill for infringement of patent, brought by Hugh Young and the 
Young & Farrei Diamond Stone-Sawing Company against Emaiiillel 
Foerster. On final hearing. 

Edwin H. Brawn, for complainants. 

Arthw V. Briesm, for défendant. 

CoxE, J. This is an action of infringement, based upon îetters patent 
No. 224,760, grunted to Hugh Young, Pebruary 17, 1880, for an im- 
provement in machines for samng stones. In August, 1879, Johh.R. 
Smith purcbased of Young, fôr $4,700, a machine ëmbodying the j)àt- 
ented features, and received a license to operate it tinder patents theû 
owned by Young, and under ail patente for improvements on the same 
■which thereafter might be owned by him. On thê 8th of July, 1882, 
Smith entered into another agreement whereby, for the additional sùm 
of $300, he received a license touse the machine according to the patent, 
in suit, which had been granted since the purchase, and to embody ahy 
improvement covered by that patent or any othèr patent owned 6r con- 
trolled by Young. During the period in cohtroversy Smith wàs thë 
owner of the machine. The défendant was in Smith 's employ, receîving 
$3.50 daily wages. . He never used the machine, exceptas an employé ' 
of Smith, He had no interest in or eontrol over it. Sooh affer it Wàs 
purcbased, it broke down, and since that time bas been frequently re- 
paired. No machine similarly constructed can run for ihoré thari à 
month without undergoing repair, which involves putting in new parts 
and changing oid ones. In the spring and summer of 1886, bh aCçbunt 
of the removal of Smith's place ôf business, a more thorough oviérhauling 
was necessary. At that time new feed-screws, fly-wheels, and shsH^heads 
were put in; the old ones being worn ont. The crank-shaft ri-n'd sbmé 
little bolts, pins, and nuts were worn out alao, and nèw ories^éie sùb- 
stituted. The slides on which the saw-sash runs were lOwered abolit two 
feet, and ail the attaohments for imparting a lift or push motion tç the 
blade wère left ofif. Lift riiotion is now imparted to the sash by an ih- 
cline at each end of the guide bars. The défendant had superyisibii of 
this work as employé of Smith. The eomplaittants cbnténd thttt What 



204 FEDERAL REPORTER. 

waa done în 1886 constitutes an înfrîngement. Many of the parts just 
mentioned, namely, "the large screws at the aides, the nuts thereon, the 
sash and crank-shaft," had been renewed from time to time prior to 1886, 
with the knowledge of the patentée. The défenses are : First, that in 
doing the acts of which infringement is predicated the défendant acted 
merely as the agent of John R. Smith; second, that Smith had a right 
to use and repair the machine, and that the work done by the défendant 
was necessary to put it in order; third, that the patent is void for lack 
ofnovelty. 

The défendant did not use or vend the patented machine, and it can 
hardly be said, upon this évidence, that he made it, assuming now that 
an entirely new machine was constructed. The défendant acted solely as 
agent for Smith. He received his daily wages only. He made nothing 
by the transaction. The complainants expressly waive an accounting. 
The parts renewed wére pûrchased of outside dealers, and put into the 
machine by their workmen. Very little of the manual labor was done 
by the défendant. He acted simply as superintendent. Ali' that he did 
was done for Smith 's benefit, and under Smith's directions. He was thère 
to protect Smith's interests, and see that the work was properly done. 
This was ail. The proof fails to establish infringement, and brings the 
case within the foUowing authorities: Hyssey v. McCormich, 1 Fish. Pat. 
Cas. 509; Estes v^ Wôrthington, 30 Fed. Eep. 465; Nickd Oo.v. Worthing- 
Um, 13 Fed. Rep. 393; Delano v. Scott, Gilp. 498. 

But is any.one responsible as an infringer? Had not the owner a right 
tp repair and improvethe machine in the manner stated? The machine 
had a capacity to saw a stone 12 feet long and 5 feet high. It was bulky 
and expensive. Smith paid the patentée $5,000 for it, and the right to 
operate it with ail the improvements covered by ail the patents controlled 
by the complainants. When the machine broke down, as it frequently 
did, Smith was not required to abandon it, and procure a new one. He 
was at liberty to repair and improve it within the limita of his contracts. 
Thèse repairs, which were often necessary, were made with the consent 
of the patentée. The repairs complained of consisted, principally, in 
rçstorii^g portions which were worn out, True, other portions were taken 
off, or thtir use discontinued. But one who bas a license to use the 
whole of a machine does not become an infringer because he uses a part 
only. So long as the identity of thp machine is not destroyed, its owner 
has a right to repair it, — to disçard.useless parts, and add new ones, which 
may improve its action. Thèse altérations, though they changed some- 
what the mode of opération, were rendered necessary, because équivalent 
parts bad become worn out. Their addition did not make it a new ma- 
cjiine, . By putting the old maobine in working order its owner did what 
he had a right to do. Gottfried v. Bremng Go. , 8 Fed.; Rep. 322; Ohaffee 
V, BMng Co., 22 How, 217,. 223; WUsmi v. Simpson, 9 Uow. 109; Car- 
tridge Co. v. Carlridge Co. , 2 Ban. & A. 595 ; Ploiv Ce. v. Eobinson, 35 Fed. 
Rep. 502; Manufaciuring Co. v. Foundry Go., 34 Fed. Rep. 393; AiJcen v. 
Prirtt Works, 2 CJiff.435. It is, of course, unnecessary to pass upon thé 
défense which disputes the validity of the patent. The biU is dismissed. 
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TiMKBN V. Olin et at. 

{Oàretiit Oomt, 8. B. OMo, W. D. June 15, 1888.) 

1. Patents for Inventions — Validitt — Caeriagb SpBiNas. 

Letters patent No. 197,689, issued November 27, 1877, to Henry Timken, for 
an improvement in carriage springs, which consist in the attachment of 
springs to the bottom of the body of a buggy or wagon, at the sides and Cross- 
ing the bottom of the body, and Connecting with the side-bars on the oppo- 
site sides of the body, are not void for want of novelty. 

3. Same. 

Letters patent No. 339,850, issued April 1, 1881, to Cyrus W. Saladee, for im- 
provements in road-wagons, which consist of a spring platform of flexion 
springs arranged in pairs,— the inner, heavier ends of each pair being con- 
nected side by side to the central portion of the body or object supported, 
and the flexion portion of each spring curving downward from the center, and 
then upward to its connection with the spring, — are valld. 
8. Same— Rkissdb. 

Letters patent No. 157,480, issued December 1, 1874, described an improve- 
ment in vehiçles, consisting in the employment of two independent crpssed 
léaf meta! springs, the ends of which were rigidly secured to the opposite 
ends of a cross-piece attached^ to the body, each spring being formed or pro- 
vided with a socket, and the two sockets meeting each other at the center of; 
the cross-piece, so as to enable the axis or pivot-bolt to be passed through 
both sockets, etc. Reissaed letters patent, January 35, 1881, described each 
spring as "preferably" formed with a socket, and added a claim for two 
springs, in combination with the body and side-bars, crossing each other side 
by side, and attached to the cross-piece. Held, that the reissue was not an 
enlargement. 

4. Same— Anticipation— Peesidbnt Washington' s Coach. 

The foregoing patents are not anticipated by the compound couplings sup- 
porting the driver's seat, shown in Président Washington's coach, as that was 
nothingtnore than an old-fashloned thorough-brace, intended "to prevent as 
much as possible the side, end, and upward pitching of the seat, " which it 
failed to accomplish, and which complainant's inventions do accomplish morç 
efifectually than anything that preceded them. 

In Equity. 

Wm. M. Eccles and W'iUiam Hithbéll Fisher, for complainant. 

Wm. H. DooMMe and Geo. J. Murray, for défendants. 

Sage, J. The complainant's suit for infringepient is based upon three 
patents. 

(1) No. 197 ,689, to Henry Timken, for improvement in earriagesprings, 
dated November 27, 1877, application filed October 27, 1877. The in- 
vention consista, as stated in the spécification, in the attachment of 
springs to the bottom of the body of a buggy or wagon, at the sides, and 
crossing the bottom of the body, and Connecting with the side-bars on the^ 
oppositesidesof the body. The claim is: 

"In combination with the side-bars, C, C, and body, D, the springs, G, G, at- 
tached to the under side of the body at opposite sides, then crossing each other, 
and conhected to the side-bars, at opposite sides, substantially as herein set 
fortli." 

(2) No. 239,850, to CyrusW. Saladee, forimprovementsin road wagon,; 
dated April 1, 1881, application filed February 7, 1881. This invention 
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consists, according to the spécification, of flexion springs, the înner ends 
of which terminate at and'arè attaéhed to thé "bottom of the body, seat, 
or other object which they are to support, at or near its center, and their 
ou ter ends ai<e"c6nnected' to'the side-baïs ôr frame on opposite sides. 
The claim is as foUows: 

"A sprjng platform conaisting offlexiori springs arrangea in fpairs, the in- 
ner, heavier ends of each pair being connecteci side by side to the central por- 
tion of tlie body or object supported, and the flexion portion of each spring 
curving downward from thé center, and then upward to its connection with 
the frame, ail substantially as set forth." 

(3) No, 9,642, reissue to Joseph Tilton, Jan. 25, 1881, upon appli- 
cation dated Nov. 27, 1880, (original No. 167,430, dated Dec. 1, 1874,) 
for spring for vehicles. The patentée sets forth in his spécification that 
his invention consists in the eniployinent of two independent crossed 
leaf métal springs, the ends of which are rigidly secured to the opposite 
ends of a cross^piece attached to the body, each spring preferably being 
formed or prôvided with a socket, and the two sockets meeting each other 
a,t the center of the cross-piece attached to the body, so as to enable an 
axis or pivot boit to be passed through both sockets for enabling the 
springs to turn thereon when the body is elevated or depressed. A fur- 
ther feature of the invention consists in securing a bearing and re^enforc- 
ing plate of métal to the under side of the cross-piece attached to the body, 
said plate being prôvided with pendent flangés at both ends, to serve as 
bearing points for the ends of the springs, in order to prevent any latéral 
movenient of the same, and to serve, in connection with fastening bolts, 
to securely hold the springs in place. The claims are as folio ws: 

"(1) The combiiiation of two springs, each composed of one or more leaves, 
and hinged togetherat their crossing points, and prôvided with an eye at one 
end to connect with the side-sills Of the running gear, and at the other end 
connected with a cross-piece attached to the body of the veiiicle, substantially 
as described. (2) The two leaf springs, each prôvided with a socket at their 
Crossing point, in çombination with a pivot or axis boit, substantially as de- 
scribed. (3) Tlie çombination of two springs, side by side, and connected to- 
gether, with the side sills, and cross-pirce, for supporting the body in a hori- 
zontal position between the side-sills, substantially as described. (4) The re- 
enfdi'cing bearing plate, 1, having end flanges, in çombination with the cross- 
piece attached to the body, and the connected cross-springs, substantially as 
described. (6) In coraiiination with the body of a vehicle and the side-sills or 
fc^S. the two springs crossing each other side by side, and attached toacross^ 
pîéce, substantially as described." 

1 The Tilton and Saladee patents became, by assignment, the property 
of the coniplainant; the Tilton patent on the 22(1 March, 1881, and the 
Saladee on the 8th of December, 1884, A careful exaniinatioh of the 
record has confirnied the imjjressioii' made by the very full aiid complète 
argument at the hearing, and has bïought the court to the foUowing con- 
clilsions: 

1 . The çombination patented to Tiraken displays invention. It is not 
attticipated by any of tHe de vices in évidence for thè défendants. This 
viéw is stroiigly re-enforced' by the fact, found from thé record, of the 
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gênerai récognition of tbe invention by the trade, and the large andlong 
continued demand for it, 

2. The Saladee patent displays invention and is valid, 

3." the Tilton reissued patent is yalid. The introductioqof the word 
"preferably " in the spécification did not invalidate the reissue, nor did 
the addition of the fifth ciaim. 

4. The; défendant infringes the Timken patent, the Saladee pat jnt, and 
the second, third, and fifth claims of the Tilton reissue patent. 

The decree will be accordingly, for an injunction and account, with 
«osts. 



ON APPLICATION FOB BEHEARINQ. 
. (October 3, 1888.) 

Sage, J. Thîs is not a case for rehearing. Because the court, regpond- 
îng to the request of counsel for an early décision, limited the opinion 
to a statement of conclusions, counsel for défendants erroneously in- 
fer that the stateofthe art preceding the inventions and patents sued 
npon, and the patents introduced in évidence as anticipating theicom- 
plainants, were overlooked, and therefore proceed to reargue the points 
which they argued at length orally on the hearing, and also in tbeir 
printed briefs. 

As to the proposition that "the défendants were led to believe from 
the testimony introduced by complainant inrebuttal that the Tilton and 
Saladee patents would npt be relied upon at the hearing, and were there- 
fore taken by surprise," there are twoanswers: First. They werebound 
lo anticipate and be prepared for every point that could be made upon 
the évidence; and, second, upon their request they were given time to 
prépare, and were allowed to file an additional brief after the hearing, 
thereby having ample opportunity to recover from the surprise, to which 
they cahnpt now be allowed to appeal for a rehearing. '.' 

The court is not disposed to respond favorably to the appeal of coun- 
sel that it will, in passing upon the pétition for rehearing, enter into the 
détails of the record, and prépare a full opinion, That would be in the 
line of establishing a bad and mischievous precedentjand in viewof the 
brief fiiled by counsel for défendant, rearguing the entire cause, it would 
be, in effect, granting the rehearing, while in terms denying it. The 
•court will, however, say that it rejected the testimony of the witness 
iPrieBjt as altogether unreliable, the record making itclear, not only that 
he contradicted himself on material points, under circumstances eausing 
,his contradictory statements to amount to irapeachment, but also that in 
-a prior litigation between complainant and parties other than thèse de- 
fendants, and, involving the patents in suit in this cause, he was in the 
juarket as a witness for sale to either side. 

Sihce the filing of tbe pétition for rehearing, the court has, upon de- 
fendants' application, opened the testimony, and permitted thepi tôoffer 
a stipulatiqn and exhibits relating to a device which they daim: antici- 
pâtes, or at least limits, each of the patents in suit. This is Président 
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Washington's coach, which was sold to a relie collector of New York 
city at some time between the date of the death of Président Washing- 
ton and the year 1870, as a coach which he used in his life-time. It 
was exhibited as a relie atWood's Muséum in Philadelphia, in 1855, 
at the Centennial Exposition at Philadelphia in 1876, and at the Cen- 
tennial Exposition at Columbus, Ohio, in the fall of 1888. The com- 
plainant visited the Centennial Exposition at Philadelphia, but he tes- 
tifies that he did not see or hear of this coach then, nor at any other time 
until the fall of 1888. The défendants insist that the compound couplings 
supporting the driver's seat, and the frame-work to which their light 
ends connect, anticipate, or at least limit, each of the patents sued 
upon. Each of thèse couplings is composed of two steel leaves, the 
lower one of which is slightly curved up at the end, and of a long leather 
strap. The curve of the lower steel leaf, at its end, is to prevent its 
outting into the leather strap in its action. There is also near the end 
of the lower steel leaf a métal loop, fastened to and passing over the 
steel, and then down underand around the leather strap, loosely enough 
to permit its play back and forth, and to permit the leaves also to move 
back and forth when the coUpling was in action. The leather strap, 
which is long and heavy, is attached to the driver's seat, at the same 
points whcre the steel parts of the coupling are attached. At the other 
or outer end it is attached to the side of the frame-work already referred 
to, by passing around its eild, and forming a loop. Doubling back on 
itself, it is conflned or hèld together by bolts provided with thumb-nuts 
and métal washers. The strap is provided with holes adapted to receive 
the bolts, ând so located as to permit tightening, whenever that might 
be necessary, as it is stated in the stipulation, "to prevënt, as much as 
possible, the side, end, and upward pitching of the seat." Without en- 
tering further into détails, the last expression quoted above from the 
stipulation is the key to the radical différence between this coupling and 
the invention covered by coniplainant's patents. They are surprisingly 
alike in appearance, asshown by photographs, but the coupling is noth- 
ing more than an old-fashioned thorough-brace, long since out of date, 
and discarded from gênerai née. Thé trouble with it is, or was, that it 
Would not prevent the pitching of the seat upwards and sideways and 
endways. The complainant's inventions do prevent that very thing, and 
that, too, more effectually than anything that preceded them. They 

■ hâve been for many years recognized as valuable and patentable inven- 
tions by practically the entire body of carriage makers in the United 

; States, who hâve paid in royalties to the complainant for their use more 
than $800,000. What better confirmation is neéded of the proposition 
that there is sométhing more than skill or mère adaptation in the com- 
plainant's improvements? The decree as indicated by the opinion on 
file will beentered foraninjunction and account, excepting that by mis- 
take the second, third, and fifth claims of the Tilton reissued patent are 
specified as the claims infringed, insteàd of the third, fourth, and fifth 
claims, which are those infringed. The decree will be accordingly. 
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The Gilbert Knapp. 

Myoatt d al. V. Thç Gilbert Knapp. 

(Diatriet Court, E.-J). Wisconsin. January 7, 1889.) 

1. Admibalty — JuEisDicnoN — CoKTRACT wiTH Stetedose. 

A claim for services rendered by a stevedore in loading or unloadïn^ a ves- 
sel is a maritime contract, within the principles of admiralty jurîsdiction. 

2. Maritime Lien— Services op Stevedore in Home Pokt. 

But nq lien on the vessel is aUowed in admiralty for such services rendered 
in the home port. 

3. Same— Breach of Contract. 

The breach of an executory contract with a stevedore to unload a vessel at 
her home port is within Eev. St. Wis. § 3348, subd. 3, giving a lien on ves- 
sels "for ail demanda or damages accruing from the non-performance or mal- 
performance of * * * any contract touching the transportation of per- 
sons or property, " etc. 

4. Same— Waivbb of Contract. 

Libelants claimed a contract to unload four cargoes. The making of such- 
contract was denied. When about to unload the third, they were prevented 
by respondents, Irho had hired anothergang f or that purposéJ Ail parties 
flnallywent to the managing owner, where it was agreçd, as a peacemeasure, 
that libelants should unload that cargo, and that the rival gang should be al- 
lowed to unload the fourth. Held that, if libelants had any contract tb unload 
ail four cargoes, they waived it by the new agreement. 

In Admiralty. Libel by Beauregard Mygatt and Ellis Leas against 
the schooner Gilbert Knapp, for damages for breach of contract to un- 
load cargo. 

0. T. MHmwia, for libelants. 

Charles Quarles, for respondents. 

Jenkins, J. In the noted case of De Lovîo v. Bmt, 2 Gall. 398, an ac- 
tion in personam upon a marine policy of insurance, decided in 1815, that 
eminent jurist, Judge Story, delivered an elaborate opinion concerning 
the jurîsdiction of the admiralty. In a masterly review of the décisions 
of the English common-law courts seeking to restrict that jurisdiction, 
he showed them to be irreconcilable with any just conception of the ad- 
miralty jurisdiction. He challenged the limitation applied by those 
courts that jurisdiction extended only to causes of action arising "from 
things donc upon the sea," and asserted the true limitation to be "to things 
pertaining to the sea." He held that the délégation by the constitution 
to the judicial power of the United States of ail cases of admiralty and 
maritime jurisdiction "comprehended ail marine contracts, whether made 
or to be executed on land or sea, which relate to the navigation, business, 
or commerce ôf the sea." This doctrine was not finally established by 
the ultimate judicial authority without conflict. It encountered censure 
and opposition from both bench and bar. Chancellor Kent, (1 Kent. 
Comm. 370, note,) indeed, refers to insurance as a thing of settled ad- 
miralty jurisdiction; but no less an authority than Chief Justice Taney, 
in Taylor v. Carryl, 20 How. 615, decided in 1857, charaoterized the 
v.37F.no.5 — 14 
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statement as too broad for the reason that the question of jurisdiction as 
asserted had never been brought to.the suprême court for adjudication. 
Judge CuRTis, in Insurance Co. v. Younger, 2 Curt. 332, decided in 1855, 
follows Judge STOEYj'but intimâtes that from want of 'confidence fait by 
the bar in the ultimate establishment of the jurisdiction by the suprême 
court, the ptinciples asserted had infrequently been ealled into action. 
He likewise suggested that Outler v. Rae, 7 How. 729, decided in 1848, 
went far tqwards overruling the décision in De Lomo v. J5oii, and was îr- 
recpncilable.witb some of its provisions. Mr. Justice Campbell in The 
Magnolia, 20 How. 335, decided in 1857, speaks of Judge Stoey's dé- 
cision as a "broad pretension for the admiralty, Under which the légal 
profession and this court staggered for thirty years before bping able to 
maintain it." It was not until 1870, after 55 years of contention, that 
the prédise question was presented tb the suprême court in Insurance Oo. 
V. Dunham, 11 Wall. 1. Then, by the unanimo'ds concurrence of the 
judges, the position of Judge Stoey was fuUy sustained as declâringthe 
correct principle of admiralty jurisdiction. It waa then tinally deter- 
mined that the' true criterion of admiralty jurisdiction as to contracta 
"is tbe nature and subject-mâtter of the contract, as whether it was a 
maritime contract, having référence to maritime service or maritime 
, transactions;" and the court observes that whether contracts are mari- 
time or not dépends, not on the place where made, but upon their sub- 
ject-matter. This, says the court, is to be regarded as established doc- 
■trine. ■ . . :_l .■■••■■ 

: Within the principle so recognized, and now beyond contention, can a 
claim for the services rendered by a stevedore in lading the ship or dis- 
charging cargo be deemed a maritime contract? The service wâs fôrm- 
erly done by and as part of the duties of marinera. The necessities of a 
developed and swelling commerce bave superseded old methods, and 
baye suhstilîuteda trained anH skilled body of laborers, with a view to 
safe afeorage^and prompt delivéry of cargo, and the speedy dispatch of the 
ship. The service is essential to enable the ship to earn freight, — the 
sole objecb ifor. which the ship is constructed and navigated. The con- 
tract of affreightment is confessedly maritime. Why are not services 
p^rformed in ;fulfillment of the maritime contract equally maritime? 
The lading ^,the vessel or delivéry of cargo upon the wharf is as essen- 
tial an élément of the contract as the carriage by sea. Freight tiannot be 
earned without delivéry. Ex parte Easton, 25 JJ. ii. 75. It is weil sài\i 
by Mr. Benedict (Ben. Adm. § 285) that delivéry is the "crowning act 
of maritime commerce, for which ail others labor, and to which ail other 
acts are subordinate, on which the right to freight dépends, and which 
is in fact the great purpose, and the only ultimate purpose, of a ship." 
AU acts, therefore, properto be done in fulfillment of maritime contracts, 
■ XQUst be of a maritime natbre, because done with respect to "things per- 
taining to the sea," and constituting part of the service contemplated by 
the maritime contract. They" hâve. référence to maritime service and 
to maritime transactions." They are services "touching rights and du- 
ties appertaining to commerce and navigation." The admiralty bas côg- 
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nî?ance of iiïatters ou land, if they are incidents to those at steaj •, Tht 
FannUt.U Pet. Adm. 309, 324. It haa been supposed that the iwèight 
ofauthority was in antagoflism to the maritime nature ôf the service im- 
der considération. This, at the présent timé, cannot be conceded. A 
careful scrutiny of the cases opposed will diaclose that the décisions were 
based uppn grounds in eonflict with subséquent rulings of the court of 
last resprt. Some of them are in opposition to the expressed views of 
the judges who rendered the décisions; others are bottomed solely on 
précèdent now deemed obsolète, and in eonflict with modem principles, 
and must fall with the authority cited to sustain. The dates of thèse 
décisions, with référence to the date of the ruling in Insurance Co. v. Dun- 
Imm, it is essential to observe. The cases denying the maritime charao- 
ter of the stevedores' services are: The Amstel, Blatchf. & H. 215, de- 
cided in 1831; The Joseph Oimardf Olcott, 120, decided in 1831; Cox v. 
Murray, 1 Abb. Adm^ 341, decided in 1848,— thèse three décisions be- 
ing by Judge Betts of the Southern district of New York; The S. 6. 
Owem,l Wall. Jr. 370, decided in 1849; The Œrcassian, 1 Ben. 209, de- 
cided inl867; TheA. R. Durdap, 1 Low. 361, decided in 1869; TheUex, 
2 Woods,,229, decided in 1876; Hubbard v. Roach, 2 Fed. Rep. 393, 
decided in, 1880; TheE. A. Barnard, Id. 712, decided in 1880; and The 
Ole Oleson, 20 Fed^ Rep. 384, decided in 1884. In The Oircassian, Judge 
Benbdict expressed a decided opinion in favorof the maritime nature of 
the contract for such services rendered, but, côuiiter to his own judg- 
ment) felt himself bound by the ruling of Judge Betts va The Avistd, 
The Joseiph Gv,nard, and Cox v. Murray. The A, R. Dunlap likewise fol- 
lowed the ruling of Judge Betts, although his reasoning was pronounced 
unsatisfactory by Judge Lowell in deciding the case. Judge Lowell 
subsequently, in The George T. Kemp, 2 Low. 477, decided in 1876, ex- 
pressly overruled Thé A. R. Duml^ip, lehised longer to follow the doctrine 
of Judge Betts, and asserted the maritime nature of the contract. Hub- 
bard v. Roach, and The Ole Olesrni, were ruled by my learned predecessor 
contrary to his own convictions, as he déclares in the last-named case, 
ftnd in obédience tO supposed weight of authority. The S. G. Owens waa 
decided by Mr. Justice Geier, at the circuit, in 1849, pending the coii- 
flict touching the correctness of the principles asserted by Judge Story. 
Mr. Justice Gbier considers that the service of a stevedore is in no sensé 
maritime, being done before or after the completion of a voyage,: and 
therefore foUows the ruliogs of Judge Betts. It is important taobserve, 
as indicative. of the gênerai views of admiralty jurisdiction then enter- 
tained by Mr. Justice Griee, that he dissented Irom the opinion of the 
suprême court in Namgation Co. v. Bank, 6 How. 344, holding that con- 
tracts of affreightment are maritime. If con tracts of affreightraent are 
not maritime, it would follow lôgically that services reridered in fulfiU- 
mentof such contracts were also not maritime. The décision in The Se 
G. Ovoem was thereiore a logical resuit of the mistaken views then held 
by that distinguished jurist. It is gratifying, however, to knoiw that in 
the subséquent case of Morewood v. Enequist, 23 How. 493, decided in 
1859, Mr. Justice Gbier afErmed in vigorous language the maritime 
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nature of contraofs of affreightraenl, and, as îs saîd by Mr. Justice Bkad- 
LEY in Insurance Co. v. Dunham, swpra, ap^eared to hâve changed his views 
on the whole subject. It may well be doubted if Mr. Justice Geier would 
hâve ruled in 1859 as he did in 1849. The case is shorn of its authority, 
being founded upon views of maritime contracts now confessedly errone- 
ous. The décision in 1880 in The E. A. Éamard is placed upon grounds of 
consistency with the uniform practice in the Eastern district of Pennsyl- 
vania, founded, doubtless, upon the ruling in The S. G. Owms. Judge 
BuTLEE, rendering the décision, claims to be in accord, although citing 
none, with ail the American cases, with the exception of The George T. 
Kemp, but fails to refer to The Windermere and The Senator, infra, holding to 
the contrary, possibly not then published. Judge Butiner intimâtes that 
the doctrine is not satisfactory, and bases his décision mainlj»^ upon the 
ground that the service was rendered at the home port of the vessel, and 
therefore no lien attached under the twelfth rule in admiralty. In this re- 
spect the décision may be upheld. That ground is considered further on. 
The IIkc was ruled solely upon the authority of Judge Betts and Mr. Jus- 
tice Gbier. Mr. Justice Bradley, who delivered the opinion, held the 
question foreclosed by thèse décisions. He evidently had not considered 
the subject upon its merits, for he observes, with respect to the argu- 
ments of Mr. Justice Griek, that they "are so clear and forcible thàt I 
am not certain that I should come to a différent conclusion if the ques 
tion were a'new one." It may be mentioned as passing strange that Mr. 
Justice Bradley should hâve so readily yielded to the views of Mr. Jus- 
tice Griee, since he delivered the opinion in Insurance Co. v. Dwnham, 
to the effect that the maritime nature of contracts depended, not on the 
place where made, but on their subject-matter, — as to whether they had 
référence to maritime transactions, ^ — with which view Mr. Justice Geier 
was not in accord. He probably overlooked the mistaken views of mari- 
time contracts entertained by Mr. Justice Griee at the date of the décis- 
ion of The S. G. Owens, and of the decided change of his views as an- 
nounced by him in Morewood v, E'oequist, in 1859, 10 years after the 
décision in The S. G. Owens, to which Mr. Justice Bradley alludes in 
Insurance Co. v. Dunham.' 

It may therefore fairly be said that the décisions denying the mari- 
time nature of a stevedore's contract ail rely upon the views expressed 
by Judge Betts in The Amstel, and with one exception foUow with- 
out indorsing them. "It is but one décision, of which the others are the 
echoes." Judge Betts dénies that delivery of cargo is in any sensé a 
maritime service because performed partly on board and partly on shore 
after voyage ended. He asserts that the gist and foundation of the action 
in the admiralty is the marine service. In 1832, in The Gold Hunter, 
Blatchf. & H. 300, the same learned judge cites approvingly the case 
of De Lovio v. BoU, and asserts that subjects of a maritime nature are 
things done upon or in relation to the sea; "in other words, ail transac- 
tions and proceedings relating to commerce and navigation." He dé- 
clares the maritime nature of contracts of affreightment and bills of lad- 
ing because they concern transportation by sea, "and the whole service 
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and considération cohtemplated by the parties to ît relate to navigation 
and to maritime employment." He says that the transaction is one of 
navigation and commerce on navigable waters, and is subject to the cog- 
nizance of a court of admiralty, whether entered into on land or on wa- 
ter. 

If, then, the contract'of affreightment be maritime, I confess my în- 
ability to comprehend why services essential to the fulfiUment of a mari- 
time contract are uot aiso maritime. Delivery is part of the service con- 
templated by the parties to the maritime contract of afifreightment, and 
relates to maritime employment, and, as I conceive, cornes within the 
rnling in The Gold Huntér. Naturally, therefore, we find that the décis- 
ion of Judge Betts in The Amatel and kindred cases is no longer con- 
troUing within the district in which he presided. The Windennere; The 
Hattie M. Bain; and The Scotia^ infra. With the exception of Huhhard 
V. Eoach and The Ole Oleseii', in which Judge Dyeb répudiâtes the prin- 
ciples of the décisions considered, ail the cases save The Ikx, and The E.'- 
A. Barnard, were decided before the deliverances of the suprême court 
in Inmrance Co^ v. Dunham. As to those two, The Êex merely foUowed 
the prior décisions, without considération of the principles then lately 
established by the suprême court, and without expression by Mr* Jus- 
tice Beadley of bis own views upon the subject. The .E. A. Bamard 
likewise foUowed the oldêr décisions, somewhat under protest, and with- 
out considération of later and controlling authority. The maritime 
character of the service bas beeri sustained in The WW.iaim, 1 Brown, ' 
Adm. 225, decided in 1873; The George T. Kemp, 2 Low. 477, decided 
in 1876; The Senator, 21 Fed. Rep. 191, decided in 1876; iï%e Winder- 
mère, 2 Fed. Rep. 722, decided in 1880; The Canada, 7 Fed. Rep. 119, • 
decided in 1881; The Hattie M. Bain, 20 Fed. Rep, 389, decided in 1884; 
The Scotin, 35 Fed. Rep. 916, decided in 1888; and The Wymmng, 36 
Fed. Rep. 495, decided in 1888. AU of thèse cases were subséquent in 
point of time to Insurance Oo. v. Dunham, are largely based upon the 
principles thereby established, and are the logical resuit of and accord 
with the broad and comprehensive spirit of that décision. Analogous 
oases are not wanting. Thus in The Kate Tremaine, 5 Ben. 60, decided 
in 1871; TheJ. H. Starin, 15 Blatchf. 503, decided in 1879; Ea: parte 
Easton, 95 TJ. S. 68, decided in 1877, — a contract for wharfage is held 
to be a maritime contract. In The J. H. Starin a libel in rem for cargo 
discharged and carted over the wharf, and to enforce lien given by state 
authority, was sustained, because"the use of the wharf pertains to navi- 
gation by water to such an extent that the implied contract for wharfage 
in respect of the goods, may properly be regarded as a maritime contract 
of benefit to th© steamer," and held to be cognizable and enforceable in 
the adniiralty, In Exporte Easton it is asserted that accommodations at 
the port of destination are equally indispensable for the voyage as at the 
port of departure. Consignments of goods and passengers must be landed , 
else the carrier is not entitlèd to freight or fare. In The Emily Souder, 
17 Wall. 666, decided in 1873, the court held that custom-house dues, 
*onsular fées, and charges for médical attendance upon the crew stood ; 
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in thesame rank-wîtli (ilecesSaiy Tepaîré and supplies to the shîp. In 
The Onore, 6 Ben. 564, deeided in 1873, the semées- of a cooper to put 
in landing order the cargo of the ship, and performed partlyon theship' 
and pai'tly ottthe wharf, were held'to be maritime, '^because they are a 
necessary partof the maritime service which the ship rend ers tothe cargo, 
and without which- the object of the voyage would not be accomplished." 
Likewisé in 2%« River Quem, 2 ¥eà. Eep. 731, deeided in 1880, the 
weighing, inspecting, and measuring of cargo preparatory to its delivery 
were held to constitute a maritime service. And so, also, are the cases 
noted above, holding to the maritime nature of a policy of marine Insur- 
ance, for 'that is a contract made on land, and to be performed on land. 
It dérives its maritime nature solely from the fact that it deals with the 
risks of the sea. So the stevedpre's contract deals with commerce and 
navigation, and has relation to the fulfillment of a maritime contract for 
carriage at seà. In The Bob GonneU, 1 Fed. Rep. 218, a claim for lock- 
age in a public navigable river was held to be of a maritime nature, and 
so cognizable by a court of admiraltyé It seems clear, therefore, that 
the deeided weight of authority cdûcurs with the proper conception of 
the principles of the admiralty jurisdiction, in clothing the services of a 
Btevedore in lading the ship or discharging cargo with the essentials of a 
maritime contract. 

It does not necessarily foUow, the contract beihg maritime, that a lien 
upon the vessel is allowed. The stévedore stands in no such relation to 
the ship as a mariner. He is neither bound to like control, eubject to 
like liabilitiès, nor are his rights so peculiarly protected by statute. His 
services are not connected with the navigation of the ship. They are in- 
cid entai to thé executicm of the maritime contract Of carriage and deliv- 
ery. He is not, strictly speaking, a material-mari, bat he stands on the 
same footing when he bas renderéd service necessary to the business of 
the ship. The George T. Kemp\ 2Iiow. 483. It is established law that 
material-men fumishing repairs and supplies to a ship in her home port 
do not acqnire ahy lien by the gênerai maritime law as received in the 
United States, notwithstanding the maritime nature of the contract. 2%« 
Bdjast,! Wall. 645; The Lottawanna, 21 Wall. 559; Norton V. Smtzer, 93 
U. S. 366. This proceeds upon the grbund that the origin of the mari- 
time lien for supplies and services is based upon the necessities of trad- 
ing vessels visiting distant looalities, where neither the master not the 
owners hâve crédit. Hen. Adm. § 43; The Si. Jago de Cuba, 9 Wheat: 
409; The Lottawanna, 8upra\ 579. At the home port thej' are presumed 
to hâve been furnisl^ed upon the crédit of the owner. ' In the cases cited 
tosustain the maritime nature of thç services performed by stevedorés, 
ail, with the possible exception of The Senator, were for services renderéd 
at a port to which the vessel was fbreign. In that case the report does 
not disclose the fact, and no référence i» made thereto. In The E. A, 
Bàrriard the lien was denled mainly because the services were rendterëd 
at the home port. The Geotge T: Kemp expressly rules that the service, 
thongh maritime, gives n'oilieri to a doniestio vesSel, tmleSs by the state 
law. The twelfth rule la adûiiialty, adopted in 1869, limited proceed- 
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ings in rem to a forèign.ship or à ship in a foreignUportii As chaùgedin 

.1872, it provided that ffin ail suits by material-men for supplies or re- 

; pairs or other necessaries, the libelant may proceed against thé ship in 

rem, or agaiost the owner or mastei in peraonam,.^' The notiqn prevailed 

thàt this change authoirized material-men to proceed m rem against a do- 

mestic ship. In The Lottawamm, supra, the court held otherwise; that 

tlie rule was only intended to remove embarrassments as to proceedings 

ta rem, where liens existby law; and that the court had no power to cre- 

,ate anyinew lien. See pages 579, 681. Therefore, although the con- 

tract toe maritime in its nature, no lien attaches by the maritime law for 

iservices ïendered at the home port of the ship. Ex parte Eoston, 95 U. 

Sv 75,-.2%6 £o6 GimnéS, 1 Fed. Eep. 218. 

It is believed to be no longer doubtful that executory contracts, mari- 
time in their nature, and:within the master's authbrity, are within the 
scope 6f theadmiralty jurisdiction. Whether or not for brteach of such 
contract a remedy in the adraiTa:lty ig given m rem as well aa in personam. 
has been the subject of conflict in the courts. Itis unneceseary to con- 
sider that question hère, sihce the highest authority détermines thàt, al- 
though the stàte cannot; grant jurisdiction to the admiralty, a state may 
give œrtain liens on ships for services or supplies in the home port, 
which the admiralty, the subject-matter being mairitime, and within its 
jurisdiction, will recognize âmd enforce. TJie Lotimoamunn, 21 Wall. &58; 
TTeston- V. Mwse, 40 Wis. 455. By Rev. St. Wis. § 3348, subd; 3, a 
ilien is constituted on every vessel used in navigating the waters of Wis- 
oonsin ^'for ail déndands or damages accruing from the non-performance 
or mâl-performance ofany eon tract ofaffreightment, or any contract tbuch- 
ing the transportation of peirsons or property ente^ed into by the master, 
agent, owner, or consignée of *he ship, boat, or vessel où which such 
contract is to be perfotmed." Executory contracts are manifestly within 
the provision of this statute. Th£ J. F. Warner , 22 Fed. Repi 345. It 
covers the claim of a stevedore for breach of contract to unload a vessel. 
This conclusion compels an examination into the merits of the daim of 
the libelants. ; 

The Gilbert Knàpp wasowned, one-third by her master, MiohaelMà- 
loney, and two-thirds by Mrj Hazelton, her nïa;nàgingi owner, bothtes- 
idents of Kenosha , the home port of the vessel. She arrived at Kenosha 
on the 17th day of May, 1888, with a cargo of lUmber. Atthis time itis 
charged by the libelants that they contracted with the master to unload 
the cargo then in the vesSel, and three other cargdes which the master 
etated thé Vessel had contracted to deliverat Kenosha, for a certain agreed 
price for thôunloadingoféach cargo. They asàert that undér such con- 
tract they unloaded three cargoes, and were, Without eaUse, fôrbiàden 
and prevented from unloading the fourth, by the refusai of the master 
and owners to accept or allow performance of the contract. This is ail 
denied by the respondents,who affirm that libelants were only employed 
upon each arrivai of ihe vessel on the first three trips, to unload the par- 
ticular cargo, and were not employed to unload the fourth cargo. With- 
out entering into détails of the évidence, it is satisfactorily established 
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that the contention of the respondents îs correct. There are certain ear- 
marks of the transaction which in the conflict of évidence seem décisive. 
Upon the unloading of the second cargo, according to the testimony of 
the captain, not controverted by the libelants, the latter refused to re- 
çoive the alleged contract priée for the work, as they were compelled, it 
any such contract had been made, but demanded a somewhat larger 
Bum, which the master paid to avoid trouble. Such conduct is not in 
harmony with the pretension of previoua contract at a fixed rate. Upon 
the arrivai of thé third cargo, as the vessel was making ftist to the dock, 
ft messenger with a note to the master from Mr. Hazelton boarded the 
iressel, and presented the message. This messenger belonged to another 
par! y of stevedores, and was there assaulted by the libelants and their 
men, and brutally used. There seem to hâve been two rival gangs of 
stevedores, one working atcheaper rates than the libelants. The latter 
undertook to inaugurate a forcible boycott, neither commendable nor 
lawful. The captain, upon receipt of the message, refused to permit the 
libelants t» unload, and thereupon the master and représentatives of the 
rival gangs proceeded to Mr. Hazelton's office, where, after much dis- 
putation, itwas, arranged as a peace measure that the libelants should 
unload the cargo then in port, and that the unloading of the next or 
fourth cargo should be given to their rivais. AU parties united in this 
arrangem'ent, in pursuance of which the libelants unloaded and were paid 
for the third cargo. If there had been a contract as claimed, its obliga- 
tion was waived on the part of libelants by this new arrangement, and a 
new and substituted agreement made. Upon arrivai of the fourth cargo, 
the libelants' gang of stevedores undertook to anticipate their rivais, ana 
to unload the vessel without authority, and in breach of their arrange- 
ment. They were promptly stopped in their unlawful undertaking by 
the master, and the vessel was unloaded by the stevedores to whom, by 
the assent of ail parties, the work had been committed. The claim of 
the libelants is unfoundcd and unjust. 

In view of this conclusion upon the évidence it may be said that in- 
quiry into the maritime nature of stevedores' services was unnecessary. 
Possibly that is so. It seemed essential, however, that the obviously 
correct views upon that subject entertained by my predecessor, Judge 
.Dyee, should hereafter hâve practical effect given to them in this dis- 
trict, and that they should not be throttled by a supposed weight of au- 
thority, which I think a critical examination of the cases does not dis- 
pose. At ail events, the current of authority now is quite in accord 
with his expressed views. The rule, therefore, in this district wUl hère- 
^ter obtain as stated, until overbome by superior authority. 
' The libel will be dismissed, with costs. 
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Petebson V. The Neii.ie and Annie. 

{District Court, E. B. Wwconxin. January 7, 1889.) 

Mabitimb Liens— Seamak's Wagbs. 

Libelant had been employed by 8., the master, for some time as a seaman. 
8., desiring to stop ashore for a few trips, accompanied libelant to the custom- 
house, where he cauaed him to be enrolled as master of the vessol, without 
the knowledge or consent of the owner. He made one trip as master, when 
8. again took command in fact of the vessel, though libelant' s name contin- 
ued'on the enrollment as master, and he reported and cleared at the custom- 
house. HelA, that libelant was entitled to a seaman's lien for services ren- 
dered, except during the trip he actually served as mastei:. 

In Admirai ty. Libel for wages. 

0. T. WWrnns^ for libelant. 

Mr. Krause and Mr. WUdish, for claimants, etc. 

Jenkinsi, J. This case cornes now before the court upon the objections 
to the payment of libelant's claim out of the proceeds of the sale of the 
vessel, covered into the registry of the court. The facts upon which op- 
position to the claim is based are disclosed by the évidence of the libelant. 
In April, 1888, F. C. Seefluth was master of the vessel, and employed 
libelant as seaman, at $50 a month. He continued in the service uri- 
der that agreement one month, when the master reduced the pay to $1 .50 
per day. He served as seaman under the changed agreement until the 
8th day of June. when he left the service because of threatened further 
réduction of wages. He remained idle until the 6th of July, when he 
was re-engaged by the master at $1.50 per day. At this time the mas- 
ter informed him of his intention to stop ashore for two or three trips, 
and suggested that the libelant had better go on the papers as master. 
He accompanied the master to the custom-house, took the ,oath of citi- 
zenship, and was then rated on the vessel's enrollment as master. He 
made one Jirip of six day s as master; then Seefluth again took command 
in fact of the vessel, and remained in command until her seizure. The 
libelant's name continued on the enrollment as master, and he reported 
and cleared at the custom-house; but Seefluth was in fact master, pur- 
chased cargoes, coUected freight, and in ail other respects commanded 
the vessel; the libelant performing seaman's services. 

It is objected that the services were rendered as master, and no lien 
therefor exists upon the vessel or the proceeds in court. Without re- 
spect to the registry laws, he would be master to whom the owner actu- 
ally intrusted the navigation and discipline of the vessel. The inquiry 
in such caseis, what is the fact? As Judge Nixon observes in The Imo- 
gene M, Terry, 19 Fed. Rep. 463, "Courts of admiralty deal with things, 
not words." It cannot be questioned upon the évidence that the libel- 
ant, with the exception of the one trip, was in fact a seaman, and not 
the master. Seefluth was in every respect the master, charged by the 
owner with ail the duties and responsibilities of master. What eflect did 
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the transaction, wîth respect to the change upon the enrollment of the 
vessel, hâve uponthe righteof thelibelaût? Thjs cl^ange was made at 
the request of the master beeause he desired to stop ashore for a time, 
It does not appëàr to hâve been done by or with'the knowledge or au- 
thority of the owner. It may be, as determined ia The Dubvqae, 2 Abb. 
(U. S.) 21, that, where there is a inaster dejure by'virtue oftheregistryv 
there cannotbè in conténiplatîôii oflaw anothermastèr de /acto. It is 
there held that the registry conolusively détermines the relations of 
owher, master, and crew. The case of Draper v. Insurance Cb., 21 N. 
Y. 378, is directly opposed.,. If the question was properly hère for dé- 
termination, it might be well to JcOnsider whether the penalties imposed 
by law for false entoUment shouid ' be extônded by implication, so that, 
as between contending claimants, a seaman de facto, although entered 
upon the enrollment as master, should be deprivëd of his wages as sea- 
man; whether an offense against the United States which may be satis- 
fied bv payment of a fine can bè itrvoked by a étranger to work injustice. 
In Badger v. Gutîerez, 111 U. S. 734, 737, 4 Sup. Ct. Kep. 563, the court 
holds that wh^n a vessel or îts o*ner becomes subject to a statutory pen- 
alty for taking: out improperpapers, that does not justifya coUector of " 
customS in withholding'from thevessel the papers to which it is law- 
fuUy entitled. The court sàys that for the offense the law prescribed a 
penalty, payment of which ;mighti be exacted, and that "ptosecution for: 
that violation of the law stood 5fa its bwngroilnd, and had its own pen- 
alty, which did not iiicludé aiforfeitûre or seizureof the papers of the 
vessel." ■ >■ i- ••■■'' ■"■■■- 

So, as to the case at bar, it mightwell be urged that, if thelibelant by 
rcason of his àcijuiescence iû and active consent to the request of the 
master incurtèd à penalty for violation offt' provision of law, that did 
not make htm an outlaw, nor, as to the clairaaiits, estop him from 
showing the aotuaJ Relation he-bïire to the ship. If wrong there was, 
was it not a wrong done to the United States, not to thé other claimants, 
or to their injury? It is not rieeessary, however, to détermine that ques^ 
tion hère, fat TheDubnqiie is expressly put upon the ground that one can 
only be the IfiWfuUy 1-egistered mastei- by the act of the owner, which is 
not this case.! Hère, go far as the évidence disclosès, the entry of the 
libelant's name upon the enrollment as master was at the request of and 
for the convenience of Seefluth, the master registered as such by the' 
act of the owner. The change was made without the knowledge or con- 
sent of the owner, and was for a teniiporary purpose. In The Exchange, 
Bée, 198, the libelant, at the request of the real câptain, lent his namè 
to clear the vesSel at the Havanna. It was held he was not captain in 
fact, and therefore not barred from suing for services. This case is re- 
ferred to by Jiïdge Longyeab m The' Dubuqu£, who observes with respect 
to it that '*the real tnaster has> nô authority tbus to divest himself of his 
office, and'oonfer it upon ànoth'érl This couM be done by the owners 
only. " Whatever object Seefltith hàd in causing or continuing the change 
in the registry, so far as the évidence discloses it, was without the knowl- 
edge or privity of the owner. Seefluth remained master in fact, with 
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tbe: exception of thë navigation of tlie'vessel for one trip, receîving ail 
moneySiiaxid presuDiâbly âcoouûting. therefor to the owner. The latter 
So; dealt *ith him , not withî the libelant. ' ' The ànswer 6f the owner, after 
fiuch dealing, and after seizure of the vessel^ assertingtbat libelant was 
master,,carpiesno'weight.: ■ » 

: It is urged'&at the libelant should not be permitted to recover, for 
ihe reason thàt by his action in registering as master he bas heid him- 
self ont to the world as such, and others bave dealt with the vessel sup' 
posinghim -to be master, and entitled to'no lien on the vessel for his serv- 
ices. Whether the laws for the enroUment of vessels can be considered 
in thelight of^thërecoi-ding acts of the state need not be determined, be- 
cause hère nearly, if not ail, of the demands against: the vessel accrùed 
before the tratosaction complained of. There is no suggestion that any 
supplias were furnished or services reàdered at the request of the libel- 
ant, :or upOnJihe faith of his being master of the vessel. The libel'ant's 
claim will be allowed as the first lien upon the fond iiithe registry of 
the court. There must, however, be deducted from the claim the amount 
expended by him to the use of the vessel, and the amount of his serv- 
ices upon the trip he actually served as master. 



Park V. The Hull of The Edgar Baxter . 

EvERY ». Same. 

(Bittrîet Court, 8. D. Nea York. November 80, 1888.) 

Mabttimei Liens— Shipwrights — Common-Law Lien — Assignment. 

A shipwrighthblding possession of a tugunderhiBUen for repaire assîgned 
his claim to ë., still holding posBesSion as the lattër'é agent. The owner filed 
HWboMn personccm to recover possession of the tug, withput tehder of the 
amount owing for repairs; and E. flled a libel in rerrtxo en force thé claim for 
repairs. //«M that, the contract being maritime, the claim and lien were trans- 
férable, and could be enforced in this court by the assignée; that the latter 
was entitled to a decree for the amount owing, and the owner to.adecreefor 
possession only on payment of that amount. 

In Admiralty. ' 

; WUcox, Adama & Maéklin, for libelant Park. 

Carpenter <fe Mosher, for libelant Every. 

Winçy Shoudy & Pvinam, for claimant in second suit. 

Brown, J. The first-nàmed libel was filed by the owner to recover 
possession of the tug Edgar Baxter, possession of which was refused on 
the ground that she was hcild under a Shipwrigbfs lien for the expense 
of certain repâirs madé under contract, and foi; an additioliai sum for 

extra, wflifk.", ' '': 

The second libel was brougbt to enforce pay^ent of the amount al- 
iéged to be due for the contract work and the extra work; the libelant 
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having taken an assîgnment of the repair daim and lien, and the ship- 
wright still retaining |)ossession as agent for Mr. Every, the assignée. 

The évidence shows a bona fide assignmeht of the shipwright's claim 
and lien, to ohtain moneys tb pay bills that the shipwright had incurred 
in making the repairs. The repair bill being a maritime contract, it is 
considered, in this court, compétent for a shipwright to transfer his com- 
mon-law lien along with his claim, and to enforce such a lien at the suit 
of the assignée in admiralty for the sale of the vessel, or of the owner's 
interest in it, in order to satisfy the common-law lien. The B. F. Woolsey, 
7 Fed. Rep. 108, 116j The Two Marys, 10 Fed. Rep. 919, 925; Nash v. 
Mosher, 19 Wend. 431; 3 Pars. Cont. (6th Ed.) 244; 2 Kent, Comm. 639. 
Both libels were, therefore, properly filed. 

The libelant Park is entitled to possession of the vessel on payment 
of $1,678, without interest; and Every is entitled to a decree in his suit 
for the same sum; and the costs of the two suits must be divided be- 
tween the parties. 



The Ontario. 
{Lîsiriet Court, E. B. Michiçan. January 3, 1889.) 

1. Makinb Ikbtoanck— The Polict— Exemptions— Négligence of Insdkbd. 
Under a marine policy exempting the underwriter from liability for "ail pér- 
ils, losses, misfortunes, or expetiséB conséquent npon, or arisîng from, or 
caused by, * » * the want of ordiriary care and skill in navigating said 
vessel, " the ipsured cannot recoyer gênerai average expenses incurred in res- 
cuing the vessel from a péril brought about by négligence in her navigation. 

3. Same. 

Where a vessel was negligently run ashore, and, a storm coming on, wa» 
voluntarily scuttled to save her from total loss, and other gênerai average ex- 
penses were subsequently incurred, held, that the stranding, and not the storm, 
was the proximate cause of the loss. 

{Syllabus by the Ctmrt.) 

In Admiralty. 

This was a libel by the Northwestern Transportation Company, owner 
of the Ontario, against the Boston Marine Insurance Company, to recover 
a gênerai average loss. The facts connected with this loss were substan- 
tially as foUows: The propeller Ontario, valued at $55,000, was insured 
against total loss and gênerai average only in five companies, of which 
the respondent was one. The policy in suit contained the foUowing ex- 
ception to the gênerai liability of the respondent as insurer: 

"Excepting ail périls, losses, misfortunes, or expenses conséquent upon, or 
arising from, or caused by, the foUowing or other légal ekcepted causes ; * * * 
Damages that may be doue by the vessel hereby insured to any other vessel or 
prôperty; incompetèncy of the master or insufficiency of the crew, or want of 
ordinary care and skill in navigating said vessel, and in loading, stowing, and 
securing the cargo of said vessel; rottenness, inhérent defects, overloading, 
and ail other unseaworthiness; theft, barratry, or robbery." 
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On the llth day of October, 1883, the propeller, laden with a large 
■cargo of miscellaneous merchandise, left the port of Samia, Ontario, 
bound for Duluth. While endeavoring to enter the harbor of South- 
ampton, on the east shore of Lake Huron, and while running at her or- 
dinarj' speed of nine or ten miles an hour, in a dense fog, the propeller 
took the ground upon a shoal near what is known as "Nine Mile Point," 
a short distante from Southampton. She stranded hard and fast, and 
in her struggles to relieve herself, broke her wheel and shoe. EfiForts were 
made to get her off by the officers and crew, but, failing so to do, they 
sent for lighters and tugs, and notified the insurers. Before the ar- 
rivai of the tngs, the wind and sea increased so much, and the steamer 
began to pound so heavily, that it was found neeessary to open the sea- 
cocks, and allow her to fill and settle to the bottom. This was done, 
and thereby the cargo was greatly damaged. Soon after she was scut- 
tled, a wrecking agent representing the underwriters appeared upon the 
scène, and took charge of the work. She was subsequently gotten off, 
and, with her cargo still aboard, taken to Sarnia. The owner, claiming 
that there was a gênerai average loss, caused an adjustment to be made, and 
filed this libel to recover the propeller's share of the damage done to the 
goods by water, and the expense of releasing the vessel. The Insurance 
Company defended upon the ground that the loss was occasioned by nég- 
ligence, and was within the exception of the policy. 

Moore & Oanfidd, for libelant. 

H. H. Swan, for respondent. 

Beown, J. At the time this case was originally submitted the prin- 
cipal argument of the respondent was addressed to the point that the 
action had' not been brought within the time required by the policy. 
The question was indeed raised that the libelant was not entitled to re- 
cover by reason of the exception in the policy of losses and périls oc- 
casioned by négligence, but the point was not dwelt upon or considered 
with the care its importance demanded, and an interlocutory decree was 
ordered for thé libelant without much reflection. The case cornes now 
before the court upon the report of the Commissioner, to whom it was 
referred to compute the damages, and I am now asked to reconsider the 
question of liability as if it had never been determined. As no objection 
has been made by the libelant, I am quite willing the case should take 
this course. 

1 . There can be no doubt in my mind that the master was guilty of 
gross négligence in approaehing the land, and in endeavoring to enter the 
harbor of Southampton at the speed of nine or ten miles an hour, in a 
fog which he admits himself to hâve been very wet, dense, and heavy, 
— "as thick a fog as we ever hâve on Lake Huron;" and if the loss had 
been total, libelant would not hâve been entitled to recover by reason of 
the exception in the policy exonerating the insurer from liability for ail 
périls, losses, misfortunes, and expenses arising from the incompetency 
of the master or the insufBciency of the crew, or want of ordinary care and 
skill in navigating the vessel. This question was fuUy considered by this 
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court ÎQJtbe: case of The Spartaii, Jèpotted undër the name 'of The Rich.&- 
.lieu,<etei, Nàmgàtim (h.iy. Inswance Q>i-,2& Fed Rep., 596. Other cases 
to thé sameeffeet are The Portsmoutk, 9 Wall. 682 j. The Costa. Rica, SSawy. 

COQ ' 1 : - I 

In tbiscase, I donot'nnderstand it to be seriously claimedby thelibel- 
ant that it can récover for damages occasioned by the stranding of the 
Ontario; Thèse are excluded both by reason of the exemption of the 
«nderwritèrs for ail losses direetly caused by the négligence of the mas- 
ter, aîid because the policy does not cover cases of particular average 
or partial loss. But it is iusisted that its right to recover gênerai average 
expenses is not impaired by the négligence attendant upon the original 
stranding of the propeller, because the proxiroate- cause of thèse losses and 
expenses was the voluntary sacrifice occasioned by the souttling of the 
steamer, which is ail that is necessary to.lay a foundation for a claim for 
gênerai average. The real question then is, can the insured, under a pol- 
icy exempting the undarwritersfrom périls and losses conséquent upon 
and àrising , from dr caused by négligence, recover gênerai averageiex" 
penses incurred inrescùing the vessel from a péril produced by négli- 
gence in lier navigation? ) 

(1) If this werean action by theship-owneragainst the owner ofthecargo 
for a. geiieral' average contribution, we apprehend that it would be a suffi- 
cient answer to show that thenecessity for the sacrifice was occasioned by 
the négligence or unseaworthiness of the ship. We uriderstànd the law to 
be as stated in Gourl. Gen. Av. 15, that "if the necessity for the generàlav- 
erage act arises through the unseaworthiness of the vessel, the vice propre 
of the cargo, or the négligence or barratry of the raaster or crew, no con- 
tribution generally would be due; ■ If the danger and the necessary sac- 
rifice are produced by the fault of the vessel or captain, and the vessd 
appears as a claimant for contribution, it would seem a proper answer 
that he by whose neglect the loss had been produced should bear it 
without relief." See, also, Lowndes Av. 138; Chamberlain v. Reed, 13 Me. 
367; The Ann Elizabeth, 19 How. 162; Eossv. The Active, 2 Wash. C. G. 
226; The Jenny Jones, Deady, 82; Bentiey v. Bustard, 16 B. Mon. 643; 
The Norway, Brown & L. 377; Schloss v. Heriot, 14 0. B. (N. S.) 59. 
There can be no doubt in my mind, under the facts of this case, that if 
ithe owners of the cargo sacrificed had sued the vessel and her owners, they 
would hâve recovered not inerely a gênerai average contribution, but the 
entire value of the property. In other words, this principle is but a re- 
statement of the gênerai doctrine that a loss produced by a péril of the 
sea conséquent upon négligence will be deemed a loss by négligence, and 
nodi by the act of God. ThePortsmouU), 9 Wall. 682; The Hrniet, 17 
Sow. 100; Dam v. Garrdt, 6 Bing. 716; Williams v. Orant, 1 Conn. 
487; Orosbyv. Mch, 12 Oonn. 410. 

I Is thesame rule to be applied as between theship-owner andthe un- 
derwriter? • There is no doubi! that, in the absence of a spécial provision 
irtthe policy, the underwriter is liable for the conséquences of ail negli- 
^nce on the part of the master and crew not amounting to barratry or 
linèeaworthiness. 1 Pars. Mar. Ins. 381. 
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The faîmess alid justness of exemptions for ne^igence îh'pôlicîek'of 
Insurance may admit of considérable doiabt; but so long as shipow'fiers 
will consent to accept such policies, they must eïpect that côtirtâ vill 
givë them the construction ordinarily put upoû similar exemptions. The 
remëdy, if one be needed, mùst be applied by the législature, and n6t 
by the courts. ' 

The clause in this policy excepts from thegeneral liability of the undeï- 
writer ail périls, losses, or expenses conséquent upon or arising from of 
eaused "by the want of ordinary care and skill in navigating the vessely" 
and if, in answer to this, it be sâid that the immédiate, proximate cauSe 
of the loss iû this case was a' péril of the sea, the défendant may justly 
reply that the policy also excepts ail "périls" eaused by neglig&nce. It 
woiild seem to follow that, if the vessel had been brought into péril by the 
négligence of her master, the gênerai average expenses .inoUrred in rescu- 
ing her from that péril, also fall within the exception of the policy. In- 
deed, if tb« vessel be liable, and the insured be exonerated for ail dam- 
ages done directly by the stranding, it is difficult to see why the samerule 
should not be applied with regard to losses and expenses incurred in res- 
cuing the vessel. It is notless an "expense " or "loss " eaused by i âiJÎsing 
from, and conséquent upon the original négligence, by reason of thefàct 
that it was voluntatily incurred.; Had the négligent act ceased its opéra- 
tion and effect, or had there been a distinct intervening pauSe, such as 
fire or collision, the' damages Conséquent thereon would Utidoubtèdly be 
attributed to such intervening cause. Such was the case in JnsumnceCd. 
V. Adains, l^S U. S. 67, 8 Sup. Ct. Rep. 68. In this case thëre was an 
exemption of liability for ail losses "arising from or cauSed by * * !•= 
Imrratry, * * * or occasioiled by the bursting of boilers, the odl- 
lapsing' of flues, explosion of guiipowder , or dérangement àr breaking the 
engine or maehinery, or any conséquence resultingtherefrom, unless the' 
same be eaused by unavoidable external violence." The évidence 
showed that on the arrivai of the steamer at Louisville the master gave 
the usual signal, which was transmitted to the engineer, that he had no 
présent néed of the engine. The joint of the mud-valve was out of order, 
threatening damage to the cargo, and making repairs necessary, The 
stéam was thereupon blown off in order to make repairs. The captain, 
coming on board, saw that repairs were going on, and knew that the 
mud-valve connectedwith the boiler needed repairs. He subsequentiy; 
went on deck, ànd without making inquiry of the engineer as to the con- 
dition of thè steam, or receiving any notice from him that the steam *as' 
ready, gave the signal to let go thé boat. At that time thêre was not 
stifficient steam to propel the vessel. It was shown to be the custom of 
*he river for the master, before giving the order to let go, to inqUire of 
the engineer as to the condition of the steam, and await bis reply that 
thé steam is ready beforé giving the order to let go. Upon béing started, 
the steamer was carried by the current down the river, and over the falls, 
aûd, striking à ;pier, was badly damaged, in conséquence of whicb she 
Bank. It was held thàt the loss was not the consequerice of the dérange- 
ment of ta© mud-valve, and therefore not within the exception of the 
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policy, but that the proximate cause of the loss was a péril of the river, 
occasioned by négligence of the master in not ascertaining, before giving 
the signal to let the vessel go, that she had steam enough for her proper 
management. It is trqe; that in delivering the opinion of the court Mr. 
Justice Hablan uses language which would aeem to indicate that, if the 
loss was occasioned by a péril of the river, it would make no différence 
that it was remotely caused by the négligence of the master; but the case 
did not call for this observation, as there was no exception in the policy 
of losses occasioned by the négligence of the master, and the law bas 
ever been well settled in this country that for such négligence the un- 
derwriter, in the absence of any stipulation to the contrary, is liable. 1 
Pars. Mar. Ins. 534, note; Waters v Insurance Go., 11 Pet. 213; Insur- 
ance Co. V. Webster, 83 111. 470; Insurance Go. v. PoweU, 13 B. Mon. 311; 
Insurance Co. v. Transportation Go., 117 U. S. 325, 6 Sup. Ct. Rep. 750, 
1176. 

This case, however, is readily distinguishable from the one under con- 
sidération in the folio wing particulars: 

Mrst. There was no exception in the policy of liability for losses oc- 
casioned by the négligence of the master or crew. 

Second. Apparently the dérangement or breakagé of the machinery, 
for the conséquences of which the Company was not responsible, had 
been repaired. 

Third. But it is clear the accident was not due to such dérangement 
or breakagé, but to the négligence of the master in giving the signal to 
star t the boat before inquiring of the engineer whether there was suffi- 
cient steam. As this négligence was foUowed by the sinking of the ves- 
sel,— a péril of the sea,— for both of which the underwriter was responsi- 
ble, there would seem to bave been no doubt of the owner's right of re- 
covery. Hère, it will be notieed, there was a distinct intervening cause 
between the remote cause — the dérangement of the machinery — and the 
loss, viz., the négligent act of the master in starting the boat. 

A case nearer in point, and an instructive one upon the subject of 
proximate and remote cause, is that of Dole v. Insurance Go., 2 Cliff. 394. 
In this case the policy was warranted free from capture, seizure, or dé- 
tention. During the Rébellion, the ship was captured and burned by the 
commander of a rebel privateer, and it was insisted on behalf of the 
plaintiff that the fire, and not the capture, was the proximate cause of 
the loss; that the fire, not having been a means used in taking possession 
of the ship, but having occurred after the taking was complète, and affer 
her assailants had obtained undisputed possession of her, was the effi- 
cient and sole cause of her loss. But the défense contended that the hos- 
tile act of the officers and crew of the privateer were the efficient and 
prevailing cause of the loss and destruction of the vessel, and that the 
taking and the burning were parts of one and the same act of hostility. 
Mr. Justice Cliffokd took this view, and held that the capture was made 
for the purpose of destroying the vessel, and that the capture and bum^ 
ing were parts of the sarae act. The capture was held to be the efficient, 
predominating péril, for which the company was not liable, and judg- 
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ment was rendered for the défendant. The leamed judge cites in sup- 
port of his décision the case of Waters v. Insurance Co., 11 Pet. 213, in 
whicb a vessel had been set on fire by the raaster and crew with a bar- 
ratrous intent, and it was held that the loss was properly a loss attrib- 
utable to the barratry, as its proximate cause, as it concurred as the ef- 
ficient agent with the ûre, when the injury was produced. It was said 
that if the master or crew should barratrously bore holes in the bottom of 
the vessel, and the latter should thereby be filled with water and sink, the 
loss would properly be deemed a loss by barratry, and not by 9 péril of 
the sea, although the flow of the water should co-operate in producing 
the sinking. It was also held in this case that any explosion of gun- 
powder caused by the fire should be deemed a loss by fire, and not by 
explosion. 

The rule announced in the case of The Portsmouth, 9 Wall. 682, is 
consonant with thèse principles. This was an action for the loss of part 
of a cargo by a jettison resorted to in order to lighten the vessel after she 
had been run aground by the négligence of the master; and the question 
was whether the jettison was occasioned by the dangers of lake naviga- 
tion, for which, under the bills of lading, the vessel was not liable. Mr. 
Justice Steong in delivering the opinion, observed that — 

"A loss by a jettison occasioned by a péril of the sea is, in ordinary cases, 
a loss by périls of the sea. But it is well settled tbat if a jettison of a cargo, 
or a part of it, is rendered necessary by any fault or breacb of contract of the 
master or owners of the vessel, the jettison must be attributed to that fault or 
breach of contract, rather than to the sea péril, thougb that may also be prés- 
ent, and enter into the case. This is » prlneiple alike applicable to the excep- 
tions in bills of lading and in pnlicies of insurance. Though the péril of the 
sea may be nearer in time to the disaster, the eflBcient cause, without which 
the péril would not hâve been incurred, is regarded as the proximate cause of 
the loss. " 

It will be observed hère that the court expressly répudiâtes a distinc- 
tion formerly taken between bills of lading and policies of insurance with 
regard to what shall be deemed a loss by a péril of the sea. This dis- 
tinction bas also been fuUy exploded by the house of lords in England 
in the récent cases of WUson v. Owners, etc., 6 Asp. 207, 12 App. Cas. 
503, and Hamiiton v. Pandorf, 6 Asp. 212, 12 App. Cas. 618, 525. 
Pertinent illustrations of this doctrine of proximate and remote causes 
are also contained in the opinion of Justice Stoky in Peters v. Insurance 
Co., 14 Pet. 99, 110. In this case the vessel had met with a collision 
in the River Elbe, and, upon being libeled in the admiralty court at 
Hamburg, was condemned to bear half the entire loss, although the court 
decreed that the collision was without fault on the part of either vessel. 
It was held that the underwriters were liable, under the peculiar law of 
Hamburg fixing the liability for half the loss, and that the collision was 
to be deemed the proximate cause of the loss. The doctrine of proxi- 
mate and remote cause was admirably illustrated by Mr. Justice Stoby 
in this case in his argument upon page 110. See, also, Insurance Co. v. 
Sherwood, 14 How. 351. The resuit of thèse cases seems to be that by 
v.37F.no.6— 15 
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tliè praxîtûlâte cause of loss Js' to t>è' understood, not necessarily that 
catis0 wbioîi instantly précèdes or acCdmpames the loss in point of time, 
but the dbttiiiSànt cause, the cause but fpr which the loss would not bave 
ocôttrfëd, àud between whicb and tbe loss no other distinct cause inter- 
vened)' '"' *_"'' '' 

(2) Contëding, apparently, to èbmèf extent, the pertinence and force of 
thèse suggestions, the learned advocate for libelant insists that such dis- 
tinct; iiit'éfVèhing cause did exist in this case in the storm or threatened 
storm-ï^rhich is elaimed to bave created the necessity for tbe scuttling. Tbe 
factsiii tt'iis .Connection, putting tbètn In tbe most favorable ligbt for tbe 
libelant, are that tbe stranding, wbich occurred aboùt half past 2 in tbe aft- 
emoon, prbduced no serious damage to tbe steamer. At this time the 
weather was pleasant, the sea, smooth, and no immédiate danger threatened 
the vessei or her'^cargo. After makiûg some'fruitless efforts to get her oflf, 
it appefers that, some two br three hburs after she stranded, the master 
sent one of bis officers ashore for thé' purpose of telegraphing for a tug. 
Up to that time she bad not poundèd, nor was she considered in danger. 
About half past 5 o'clock in the afternoon, and some five or six bours 
after tbe stranding occurred, the wind changéd from tbe north-west, and 
the sea began to rise; and about 11 b'clôck in the evening it became nec- 
essary to scuttle tbe propeller to prevent ber pounding on the boulders, 
and being driven further ashore. If this bad not been done, the steamer 
would probàbly bave been a total wreck, and the cargo lost; the wind 
ebanging froih noi-tb-west to north^ and blowing hard, with a heavy sea 
running. , Un Monday night thé tugs and steam-pumps arrived, and 
opérations weric, begun to get the steamer off. Thèse were continued un- 
til Tuesday afternoon, wben she was gottenoff, and leftfor Sarnia in tow 
of the tugs. ii 1 , . j 

The question is thus presented wbetber the storm wbich arose after 
tbe stranding must be deemed the proximate cause of the voluntary sac- 
rifice of scuttling, and the subséquent expense of tugs, steam-pumps, 
and lighters to relieve the steamer. It certainly was not the occasion of 
the whole of this expense, since tjie steamer bad made fruitless efforts 
to releàse hér^elf, and the master ha£d sent one of bis officers ashore for 
the purpose'oT telegraphing for a tug, some bours beîore the storm arose. 
But, irrespective of tbis considération, was tbe storm such a distinct, inde- 
pendent cabsô of Ibss asfire or a collision would bave been, bad it broken 
out or ocCurred while the steamer was aground, as renders the insurer lia- 
blè? In mf opinion it was not. ' To hâve tbis effect there must be not 
orily a newàgency productive of loss, but it must bave been an agency 
disconnected With tbe previbus perili and one wbich could not rèason- 
ably bave been ànticipated as a conséquence of it. Now, to say that a 
storm may'botibe expected to folio* upon a stranding, by which the 
damage occasioiéd by the stranding may be iricreased, is to contradict the 
expérience bf^vèry sailor upon the lakes. Tndeèd, tbe danger foUowing 
upbn a stranding, and the àmount of salvage allowed in such cases for 
rescuing tbe \'essel, is determinéd very largely by the situation of tbe 
vessei stràndèd. If she be in an exposed position, where à storm is 
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lîkely to do hera<WiiîoTOl;iiijuiy, no court would hesîtate to alloW the 
expenses of salving her in gênerai average, though theweatheratthetimé 
were never so pleasant; while if the stranding takes place in protected 
waters, where a storm can do her no additional injury, the expensç; of 
getting her off is noi regarded as a salvage claim, but as an ordinary in- 
cident of navigation, and chargeable to the vessel alone. The Alcona, 9 
Fed. Rèp. 172. How, if it had not been for the origiûal stranding in 
this case, there is no reason to believe that the storm, which was one of 
the most ordinary incidents of navigation, would hâve put the steamer 
in ariy péril whatever. It was the stranding, and that alone, which made 
the storm an élément of danger, and this was a cause which never ceased 
to operate until the loss was complète. The séquence of events, from the 
original shock oif striking the rock unt.'l the final relief of the vessel, is 
unbroken by a single incident that could not reasonably hâve been an- 
ticipated. If the steamer had been released from this péril, and before 
arriving at her port of destination had encountered and been lost ip a 
storm, that would undoubtedly hâve been deemed the proximate cause 
of the loss, though it were proyed that, had she not been delayed by the 
stranding, she would bave reached her destination before the stoioi arosé. 
Danlds v. Êcûlantixie, 2Z Ohio St. 632; BaUroad Co. v. Reeves, 10 Wi^U. 
176; Morrûon v. Davis, 20 Pa. 5t. 171; Denny y. RaUroad Co., 13 Gray, 
481. But where the storm occurs while the négligent aet is still in fuU 
opération, and injury by such storm might reasonably be anticipated as a 
conséquence of the négligence, the storm will not be deemed the dom- 
inant, efficient cause of the loss. 

While there may be a few authorities, both in England and in this 
country, which lend some encouragement to the position assumed by the 
libelant hère, the fédéral cases lean distinctiy in the other direction. In 
RaUroad Co. v. Kâlogg, 94 U. S. 469, which was an action to recover for 
the destruction by fire of plaintiffs saw-mill, the plaintitf alleged that 
the fire was negligently communicated from the défendants' steam-boat 
to an elevator built of pine lumber 120 feet high, owned by the défend- 
ants, and standing on the bank of the river, and from the elevator to 
plaintifif's saw-mill and lumber-pile, while an uijusually strong wind was 
blowing from the elevator towards the mill and lumber. The court sub- 
mitted it to the jury to find whether the burning of the mill and lumber 
was a resuit naturally and reasonably to be expected from the burning 
of the elevator, under the circumstances, and whether it was the resuit 
of the continued influence and efi^ect of the sparks from the boat without 
the aid or concurrence of other causes not reasonably to bave been ex- 
pected. The instruction was held to be correct, and in delivering the 
opinion' Mr., Justice Strong bbserved : 

"It is generally held that, in order to warrant a finding that négligence, ci 
an act not amountiiig to Wanton wrOng, is the proximate cause of an injury. 
it must appertr that tthë injury was the natural and probable conséquence of 
the négligence or wrongful act, and that it ought to hâve been foreseen in the 
iight of the attending circumstances. * * * But wheo theire is no inter- 
mediate efScient cause, the original wrong must.be considered as reaching to 
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the eflleet, and prox!mato to it. The Inquîry must therefore always be whether 
there was any intermediate cause, disconnected from the primary fault, and 
self-operating, which produced the Injury." 

In Insurance Go. v. J5oon, 95 U. S. 117, a policy of fire insurance ex- 
empted the company from liability for any loss or damage by fire which 
might happen by means of any invasion, insurrection, riot, or civil com- 
motion, or of any military or usurped power. An armed force of rebels, 
under military organization, surrounded and attacked the city in which 
the property was located. Finding the city could net be succèssfully de- 
fended, the fédéral officer in command, in order to prevent the military 
stores deposited in the city hall from falling into the possession of the 
rebel forces, set fire to the hall. Without other interférence or agency 
the fire spread to the building nçxt adjacent to the city hall, and through 
two intermediate buildings to the store containing the goods insured, and 
destroyed them. It was held that the fire was excepted from the risk 
undertaken by the insurers, upon the ground that the burning of the city 
hall and the spveading of the fire afterwards was not a new and independ- 
ent cause of the loss. On the contrary, it was an incident — a necessary 
incident — and conséquence of the hostile rebel attack on the town, — a mil- 
itary necessity caused by the attack. It was one of a continuons chain 
of évente brought into being by the usurped military power, — events so 
linked together as to form one continuous whole. The case of Brown v. 
Insurance Ço., 61 N. Y, 332, is much hke the présent. A policy of in- 
surance upon the cargo of a canal-boat provided the policy shouîd cease 
if the boat was " prevented or detained by ice, or the clcsing of navigation, 
from terminating the trip;" and it was held that where the canal-boat had 
been driven ashore and stranded, and ice had subsequently formed around 
it during the night, so that it could not be reached, and was subsequently 
broken in two by the ice, and the cargo injured, that the predominating 
eflScient cause of the loss was the storm, and not the ice, and that the 
company was liable. The court observed: 

"The détention caused by her being driven out of her course was due, be- 
yond ail question, to the gale. Her détention on the shore until the ice formed 
around her was due to a conséquence of the gale, — stranding. Did that cause 
cease to operate because ice formed in front of the boat, and between her and 
the channel? Is it not rather the true view that the présence of the ice pre- 
vented the removal of the cause which created détention, and was slowly 
working the destruction of the cargo?" 

That a storm is not to be regarded as an unexpected incident, or one 
which a prudent man should not anticipate, either upon land or water, 
was held in the case oî Poeppers v. Railway Co.,67 Mo. 715, and in Deny 
v. Flitner, 118 Mass. 134. It was said in thèse cases that the rise of the 
wind could not be regarded as the intervention of a new agency, so as to 
relieve the défendant from the conséquences of preyious négligence. 

Upon the whole, it seems to me that the storm in this case, which was 
not one of unusual violence, was such a conséquence of the stranding as 
might hâve been reasonably anticipated, and ought not to be considered 
as a distinct, independent cause of the voluntary scuttling. Bearing in 
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mind tbe very broad exemption of this policy "of ail périls, losses, and 
expenses arising from or conséquent upon négligence," and that jettison 
or voluntary scuttling is not a distinct péril or loss of itself, but is such 
only when covered by a péril insured againsl, I find it impossible to 
avoid the conclusion that the loss in this case was within the exception 
of this policy, and that the libel should be dismissed. 



McKay et cd. V. Ennis a aZ.' 
{DdUiet Court; 8. D. New York. December 21, 1888,) 

1. Shipping— BiLLS OF Ladinq— MiscoNDUCT OF Masteb. 

A master who îs in doubt as to the weight of cargo received, and wlio con- 
sequently inserts in the bill of lading, " Vessel not responsible for différence 
in weight, " is not chargeable with misconduct in signing such bill of lading, 
though it eventually appear that it calls for more cargo than was actually re- 
ceived on board. 

8, Samb—Chabteb-Pakty— Weight of CAnao— Liabilitt of Vessel— Sbt-Off. 
A chartered vessel received on board less cargo than was called forby the 
bill of lading, throagh fraud or error of the consigner, but the master, before 
signing, inserted in the bill of lading, "Vessel not responsible for différence 
in weight, " and she thereafter duly delivered her cargo, but, owing to the er- 
ror in the bill of lading, the draft drawn against it being protested, and the 
transmission of the bill of lading being delayed, no consignée appeared to 
receive the cargo on arrivai, and it was consequently taken by the collector 
and afterwards sold for customs duties. HeÛ, that the ship had made a 
"right delivery " of her cargo, and that the charterers, who were also the con- 
signées of the cargo, were liable for the agreed h ire of the ship, notwith- 
standing that they had suSered au indirect loss through the error of the bill 
of lading, by not having f unds sufflcient to meet the draft drawn against the 
quantity specified in it; such damage being too remote to be off-set. 

In Admiralty. Action for charter money against charterers of the 
bark Platina. 

R. D. Benedict, for libelants. 

Whitehead, Parker <fc Dexter and Mr. Parker, for respondents. 

Beown, J. On the 6th of February, 1888, the libelants, owners of 
the barks Platina and Silicon, entered into two separate contracta, by 
which they chartered those vessels to the respondents to proceed to load 
with ore at Santander, Spain, and to deliver the same at Philadelphia. 
The Platina loaded at Santander as agreed, and, having received her 
caigo from Casuso y Hijo, a bill of lading therefor to his order was de- 
livered to him by the master. 

On arrivai at Philadelphia, about May Ist, no person appearing with 
the necessary bill of lading or other documents authorizing them to re- 
ceive delivery of the cargo within the time limited by law for unloading, 
(Rev. St. § 2880,) it was directed by the collector to be discharged and 

>Reported by Edward G. Benedict, Esq,, of the New York bar. 



.230 FEDERAL REPORTER. 

stored .înithe; public store; and afferwards, to avoid further expense, ît 
■w|i,s S0Î4 for duties and charges, netting a balance insufSeient to pay the 
ir^îght ^ueunder the charter. Thè libelants had given notice to thecol- 
lector, purstapt to law, of their lien on the cargo for freight; and on the 
trial ôïthis. action theyoffered to assign the claitn and the lien to the 
dëfêtidânts on pàyment of the amount due under the charter. The de- 
fendants had a contract with Casùso whereby the iatter agreed to sel! 
them iron ore to be shipped on various vessels as sent to Santander there- 
for by the défendants; the ore to be"delivered into the ship's hold, free 
of scale," "the weights to be according to United States custom-house 
certificates; terms of payinent by draft at 60 days' sighton London bank 
crédit for amount of invoices, plus advances to the master, acceptable 
against delivery of bill of lading and consular invoices." 

The Platina and the Silicon were chartered by the défendants and sent 
out for the receipt of ore under the foregoing contract. The Silicon be- 
ing loaded first, Casuso presented for signature a bill of lading .stating 
the receipt of 945 tons. The master, believing that the vessel carried 
only 825 tons, at first refused to sign the bill of lading; but he finally 
yielded to the iniportunity of Casuso, and signed the bill of lading, after 
first adding, "Vessel not to be responsible for différence in weight;" but 
before sailifig he entered a protest with the consul against the bill of lad- 
ing, made out for an excessive amount, as he believed. Afterwards the 
master of the Platina was in like manner induced bj' Casuso to sign a bill 
of lading forl;015 tons, the same clause being first inserted in the body 
of the bill of lading. On the subséquent delivery of the cargoes it was 
found that by the United States custom-house certificates the weight of 
the Silioon's cargo was but 788 tons, and tha:t pf the Platina but 949 tons. 

Upon receipt of the bills of lading severaUy, Casuso at once drew drafts 
on London, pursuant to his contract, for the full number of tons stated 
in the respective bills of lading and invoices; and the draft on account 
of the Silicon's cargo, being presented first, was paid. The défendants 
were informed by the libelants at the outset that the two barks could not 
carry over 1,800 tons; they had consequently provided crédit in London 
for that amoupt only; and when the second draft was presented, based 
upon the Platina's bill of lading of 1,015 tons, the gross amount of the 
two bills of lading and invoices — 1,994 tons — being considerably in ex- 
cess of the crédit provided, payment of the second draft was refused. 
Delay ensued in the transmission of the bill of lading thus thrown back 
Upon Casuso, who sent it to Brown Bros. , of Philadelphia, for his account. 
But it was not recéived by them uùtil after the cbllector had taken pos- 
session of the cargo, and had begun tb store it. An attachment had also 
in the mean time been Issued against thè cargo upon a debt of Casuso to 
one Romaine, and the défendants had also attempted to libel the cargo. 
But neither Brown Bros, noi- the défendants, who had notice of ail the 
proceedings, wished to interfère with the collector's possession, or to enter 
the goods, àn'd pay, the freight and charges. 

' Upon thèse' facts the défendants contend that the masters of both ves- 
sels are chargeable with misconduct in signing the bills of lading pr©- 



m'kAV V. ENNIS. 231 

sented by Casuso, and that the loss occasioned thereby is a défense to 
this action. The défendants, it is true, hâve paid Casuso nothiiig for 
the Platina's cargo, and hâve never received the bill of lading; but they 
hâve received no benefit from the Platina's voyage under the charter, and 
hâve also sustained a loss from the short delivery of the Silicon. 

Several of the questions which hâve been raised, growing eut of this 
transaction, are not necessary to be considered, tbe action being founded 
upon the charter, for the recovery of the charter moneys, namely "8s. 
per ton of 2,240 pounds delivered." The only questions are: Mrst, 
whether thè vessels made a "right delivery" of their cargo; and, second, 
whether the respondents' losses, under the circumstances stated, consti- 
tuteany légal or équitable ground for recoupaient. 

li There is no dtfubl that the stipulated hire of the Platina was earned. 
The Silicon's cargo was received by the respondents in the ordinary course. 
The Platina's cargo was not received by the respondents; but that waa 
only because the respondents did not obtain from Casuso, the shipper, 
the necessary invoice and bill of lading to enable them, under the cus- 
toms laws, to enter and receive the goods within the time allowed by law 
after the ship's arrivai and readiness to deliver them. There is no sug- 
gestion that the action of the collecter in Philadelphia was not strictly 
légal, throngh the failuré of any person to appear and enter thé goods. 
The ship's discharge of the cargo under the direction of thé eoUeôtor wâs 
therefore "a right delivery "of the cargo, and a fulfiiïment of the ship's 
coîitract under the charter. That compléted her right to the stipulated 
charter money or hire, namely, eight shillings per ton, upon theartibunt 
delivered. The respondents became, under the charter, liable pèisonally 
for the freight earned; and the cargo, lawfully delivered to the collector, 
was also subject to a lien for the freight, and remained in his hands for 
the benefit of whoevermight prove to be entitled to it. Had there been 
no customs régulations applicable, the master might lawfully hâve storèd 
the cargo on notice to the respohdents, and the freight or charter money 
would hâve been similarly earhedi Fox v. Holt, 4 Ben. 278, 299-302, 

2. I do not think any légal or équitable ground of recoupmént is es- 
tablished. It is assumed by the respondents that Casuso's condUct was 
fraudulent. There is doubtless strong suspicion of fraud on his part. 
But it is not the necessary inference, even from the testimony of the 
master, which is the only évidence in the case bearing upon that point. 
He says: "The ore was loaded from lighters. They had no facilities 
down there for weighing it, anyhow," — and that he was not exactly cer- 
tain about the weight; that Casuso told how much each lighter carried^ 
and he figured it up, making it 1,005 tons. The bill of lading presertted 
being for 1,015 tons, he objected to signing it, but firially did so, àfter 
inserting the clause, " Vessel not responsible for diflèrence of weight. " I 
do not think there was any breach of légal or équitable obligation by the 
master in signing the bill of lading in that form, under such circum- 
stances. The bill of lading, with such a clause, is notice to whoever 
takes it that thé amount and weight specifîed in the bill of lading are 
hdt guarantied. It iS substàntiàlly équivalent to the other phrajse, 
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"weight unknown," upon which it is well settled that the indcorsee for 
value takes it subject to ail risks as to the actual weight of the cargo. 
See îîie Querini Stamphalia, 19 Fed. Rep. 123, and cases there cited; 
Jessd V. Bath, L. R. 2 Exch. 267. Where there is dispute about the 
weight between the shipper and the master, I see no other course that is 
reasonably practicable than to sign the bill of lading with some such 
qualifying clause, except in a very gross case. It would be absurd to 
require the ship to incurthe expense of unloadingthe cargo for the mère 
purpose of reweighing it, even if the means of reweighing were at hand. 
The master would not be permitted to sail without signing any bill of 
lading; and the resuit would be a dead-lock until one or the other yielded. 

In the présent case, moreover, there was an incongruity likely to lead 
to difficulty in the very terms of the contract of sale between Casuso and 
the respondents. That contract says: "Weights to be according to the 
U. S. custom-house certificates," which of course could only be obtained 
upon weighing at the end of the voyage; while the payments were to be 
"by draft on London, for amount of invoice, acceptable against delivery 
of the bills of lading and consular invoice;" that is, invoices and drafts 
were to be based on approximate estimâtes before the final détermination 
of weights at the close of the voyage. 

Considering that there were no facilities for weighing at the point of 
shipment, the necessary inference is that the respondents by their con- 
tract with Casuso were willing to trust him to make out a proper esti- 
mate of weight for the invoice and bill of lading, with authority to draw 
accordingly on London, leaving the final adjustment of balances to be 
made up after the weigher's certificates were obtained on delivery at 
Philadelphia. The respondents, therefore, took the risk of Casuso's ac- 
curacy, as well as of his honesty, in making out his invoices and bills 
of lading. Had the respondents ngt limited their crédit in London, the 
second draft would hâve been paid like the first; and the claim against 
Casuso for excessive weight on the Platina's cargo would hâve been but 
a little over $100, without any of the large consequential loss which 
finally arose through the storage and sale by the coUector from the want 
of a timely receipt of the invoice and bill of lading at Philadelphia. It 
does not appear that the respondents, on arrivai, endeavored to en^r the 
goods on a bond for forthcoming documents, as they might bave done. 
Nor does any sufHcient reason appear why, as soon as Brown Bros, re- 
ceived the bill of lading, the respondents should not bave taken up the 
draft and bill of lading, and bave then entered the goods in order to 
avoid a much greater loss; looking to Casuso for the différence on final 
adjustment. 

The attachment suit of Romaine against Casuso was no obstacle, since 
the goods became the property of the respondents under the contract 
from the time of their delivery on board the vessel. 

However this may be, no fault in the vessel is proved, and in no event 
could the master or the respondents be held for thèse large consequential 
damages. There is no évidence that the master had any knowledge of 
the terms of the contract between Casuso and the respondents, or of the 
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limited crédits provîded by the respondents in London to meet Casuso's 
drafts; and thèse were the accidentel causes of tho delay in the receipt 
of the bill of lading that caused the loss. Had the master signed the 
bill of ladingas presented, even without qualification, no claim to thèse 
large consequential damages that accrued in Philadelphia could, I think, 
hâve been mainteined; because they were not the natural conséquences 
of the master's act. The claim would bave been limited to the value of 
the shortage in weight; and any such liability for shortage is precisely 
what both vessels stipulated against upon the face of the bills of lading. 
This was notice to every one, the respondents' agents in London as well 
as others, of the liability to such shortage; and it was ail the notice that 
the master was called on to give, under the circumstances of this case. 
The libelants are entitled to a decree for the stipulated freight as the 
charter money earned by the ship's right delivery of cargo, with interest 
and costs; the decree to provide for an assignment by the libelants of 
their claim and lien for freight upon the proceeds of sale by the collector, 
on defendaut's payment of the amount of the decree. 



The Ann L. Locewood.' 

Peakce V. The Ann L. Lockwood. 

[Dittriet Court, D. DeJaware. December 28, 1888.) 

1. SaIjVAGB— Derelict. 

A vessel at least six miles f rom shore, Biibmerged from miâsbips to bow, 
her running rigging overboard and snarled f ast, her boat gone, her cabin, f ore- 
castle, and galley full of water. a distress flag set, and deserted by her crew, 
wbo had lef t no signa of an intention to return, and were not visible, is jDnnta 
facie derelict and abandoned, though she was anchored, and her master was 
intending to return to save her, and had telegraphed for a wrecking vessel to 
assist him. 

H. Same— Tbespass. 

The respondent, a strong, well-equipped vessel, found a vessel in distress, 
and abandoned by her crew, about six to ten miles from shore. Respond- 
eut's master, discerning no signs of the crew, who were ashore at a life-sav- 
ing station partially hidden behind a small hillock, and there being no sign 
when the vessel was abandoned except a live dog, took her in tow. During 
the foUowing night the tow-lines parted in a gale, and the crew placed on the 
distressed vessel were forced to abandon her. She was afterwards found 
adrift, and taken to port. Held, that the respondent, having acted in good 
faith, with reasonable expectation of saving the vessel, was not a trespasser, 
or liable for the injurv caused by the gale that compelled her abandonment. 

In Admiralty. 

Libel m rem by George B. Pearce, master of the schooner Carrie Hall 
Lister, against the schooner Ann L. Lockwood, for injurydone the Lister 
by a gale, while in the possession of the Lockwood. 

Chas. G. lÀster, Levi C. Bird, and Henry R. Edmwnda, for libelant. 

'Eeported by Marks Wllks Collet, of the Philadelphia bar. 
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Alfred Driver and J .Warren Çoidston, for respondent. 

Wales, J. The schooner Carrie Hall Lister, of 160 tons register, with 
a crew 6f four men ail told, laden with 182,000 feet of lumber and laths 
above and below decks, at about 5 o'clock a, m, on tiie 2d of October, 
1883, while on a voyage from Bowdoinham, Me., toNew York, and 
•whén off Sbinnecock jight, Long Island, encountered a strong gale from 
the south-east, with a heavy sea, causing her to pitch and plunge so that 
her master was compelled to bear away towards shore. At 12 m. on the 
same day she lost her mainsail, main-boom, and gaff, the main-peak 
halyards were eut a\vay, and, the wind working round morre to the south- 
erly, the deck load began to shift, breaking, off her stanchions, and loos- 
ening the combings. Àtthis time she began to fiU, andat 2 p. m., be- 
ing water-logged and soaked, her captaïn ran in to land until sundown. 
TThe kedge anchor was first let go, but, this failing. to hold, the starboard 
anchor, was got over with 30 fathomsofchain, and thevessel wasstopped 
at 9 p. M. in 15 fathoms of water, and at from 5 to 7 m,il^s from the Bell- 
port life-saving station. The Lister was now submergea from midships 
to bow, and unmanageable. One-third of the deck load had been washed 
overboard, and the crew, without water or provisions, passed the night 
on deck until sunrise the next moming, when they ail left in the yawl- 
boat for shore, leaving a: signal of distress hoisted on the foremost back- 
stay, but without any notice of their intention to return, or of where 
they had gone. Upon approaching the beach, the siirf being high, they 
anchored the boat on the bar, and signaled the life-saving crew for as- 
sistance, who came off in their surf-boat, and carried thém to the station. 
The captain of the Lister immediately sent a telegram to New York, re- 
questing the;Wrecking company'to send a tug to tow the schooner to 
New York, and three hours afterwards received a reply that the steamer 
Rescue would be sent at once. In the mean time, while the crew of the 
Lister were at breakfast in .the station, at about ,9 o'olock, the schooner 
Lockwood sailed up to the Lister, and slipping her anchor, took her in 
tow, and sailed off in an easterly direction. As soon as the captàin of 
the Lister saw, or was informed of this, he counternaanded the order for 
the tug. The Lockwood subsequently abandoned the Lister at sea; and 
when the latter was afterwards forind at Newport, R. I. , into which port 
8he had been tiaken by the United States revenue cutter, Dexter, she was 
matérially damaged and despoiled, as specifically set forth in the libel; 
and it is for the damage and. the conséquent détention, together with the 
loss of the Personal effects of the crew, amounting in ail to $5,681.79, 
which oceurred between the time the Lockwood wrohgfuUy took the Lister 
awa)' from her anchorage, and the finding of the vessel at Newport, that 
réparation is now sought. The libel allèges that the Lister was securely 
' anchored, was in nô inmiediate danger, that her masiér and crew had left 
her only tërnporarily for the purpose of gétting provisions and of procur- 
ing assistance to toW her to New York, and, that she was neither derelict 
nor abandbnédi The Lockwood was therefore a trespasser, and not jus- 
tified in interfering. 
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Theevidence on the jiàrt of the reéponderits is smbstantially this: ' The 
Lockwood, a three-masted schooner; loaded with 600 tons of çoal, was 
bound from Phîladelphiato Boston, when she fell in with the Lister, in 
the condition alreadj' described, distant about 11 miles frôm land, the 
wind being north-west, with a heavy sea rolling from the south-east. A 
mate and two seamen werô put on board the Lister. They found her 
port anchor lashed to a ring boit, and the starboard anchor gone, the 
chain hanging out of the hawse-pipe, the end of which could be seen 
as the vessel rose with the sea; her running rigging was overboard, and 
snarled fast to the vessel, and towing along-side; her boat was gone; the 
deck load shifted; her cabin, forecastle, and galley full of water, and 
water in her hold; no lines or hawsers, and no provisions or water on 
board. With the exception of the main jib, ail the sails were gone or 
useless. She was taken in tow as a water-logged, unmànageable wreck, 
abandoned and derelict. The master of the Lockwood had previously 
examined the sea and land, and saw no human being or craft in sight, 
exeepting the fishing steamer Joseph Church, which had madetowards 
the Lister with the intention of taking her in tow, as derelict, to the 
nearest port, but was anticipatedby the Lockwood. Everything moy- 
able in the Lister's cabiiï was afloat, and the secretary in the captain's 
room broken open, from which the ship's papers were taken by the 
mate, and subsequently deposited in the custom-house at Boston,, and 
from thence forwarded to Wilmington, in this district, where she was 
enrolled and licensed. Soon after the Lockwood had started With her 
tow, a second hawser was attached to the Lister, aûd the towing proceeded 
favorably until 7 o'clock p. m., when the wind canted, and came out 
from the north north-west up to the north, and blew a gale, writh a 
heavy and rough sea. The night was very dark, and at 8 o'clock the 
towing hawsers, by reason of the vessel AVorking in the sea-way , parted, 
At the same time the deck load on the Lister began to work, and, the 
lumber cùtting the lanyards, oné part of the deck load went overboard. 
The Lister then righted over on the starboard side, and the mainmast 
fell forward. The mate arld the two sailors, who had remained on the 
Lister up to this time, fearing that she would turn bottom up, left to 
save their lives, and drifted about in the storm and darkness until 3 
o'clock the next morning, when they were taken aboard the Lockwood, 
which, after the Lister had broken loose, was sailed by the wind, and, 
tacked for several hours in rirder to rescue the men. The raen refused to 
go on the Lister again, and the Lockwood, seeing nothing of her, kept 
off on her course to Boston. When the hawsers parted, the Lister was 
between Montauk and Block Island. The Lockwood had her forçsail 
and jib blown away during the gale. On the 4th of October, at 1 p. m., 
the captain of the Rose Brothers, a small schooner of 19 toris, of Block 
Island, seeing a wrecked vessël adrift, about 20 miles distant, wjbîch | 
afterwards proved to be the Lister, went to her relief, and aftçr seyerà} 
unavailing attempts finally succeeded in boarding her, and maklng a 
hawser fast to her, just before dark, intending to tow her iritp Vinéyard, 
Harbor, or Newport. Foùr of the crew of the Roàè Brothers remainisd oh 
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the Lister whîle she was being towed, untîl the hawser parted, not long 
afler dark. The Rose Brothers laid by the Lister ail night, and the next 
morning took her in tow again, about 9 a. m., when the United States 
revenue cutter, Dexter, appeared, and, taking the Lister in tow, carried 
her into Newport, arriving there ai 7 or 8 o'clock in the evening of the 
same day. The owner of the Lister settled with the owners of the Rose 
Brothers, paying them $600 for salvage. The Dexter charged nothing, 
save for fuel and oil. 

Capt. Monsell, of the life-saving station, and the captain of the Church 
both agrée in thinking that the Lister was at anchor when the Lockwood 
first approacbed her, because her head was kept to the wind, which it 
would not hâve done, if slie had been adrift. Capt. Monsell also esti- 
mâtes her distance from land to hâve been from eight to ten miles. 
Capt. Gabrielson, of the Dexter, and Wrecking Master Waters, both say 
that thèy would hâve taken the Lister in tow, under the same circum- 
stances, ^a an abandoned vessel; the former qualifying his opinion by 
saying that he should bave first gone to the life-saving station, had he 
known one to be near, for information. The captain of the Church was 
within a few miles of the land when he first sighted the Lister, and saw 
no one on shore. The life-saving station is about 100 yards from the 
beach, and somewhat concealed by a small hillock. The men from the 
Lockwood foui^d nothing on the Lister to show how long she had been 
deserted by her crew, excepting a live dog. 

In the,course of the argument, much reliance was placed by the libel- 
ant's prôctors on the évidence of the Lister being at anchor on the morn- 
ing of the 3d, and on the proved intention of her master to return and 
endeavor to save her, to take her out of the category of derelict vessels. 
The question of her being anchored is not whoUy free from doubt, but, 
conceding the fact that she was, yet, in her then condition, being partly 
under water and unmanageable, in the open sea, at the distance of eight 
or tfen miles from shore, and deserted by her crew, she was, prima fade, 
derelict and abandoned. The intention of her master to procure assist- 
ance to take , her into port might hâve àlïected the amount of salvage to 
bëawarded to the Lockwood, had the latter succeeded in the attempt to 
reàçb Newport with her in tow; but such intention was unknown to the 
captain of the Lockwood, who could only judge of the necessity for his 
interférence from what he saw before and around him, viz., a helpless 
Wreck, sure to be lost, soon or late, by océan storms, if allowed to re- 
main where she was, without aid. The tempestuous weather of the day 
before had nearly destroyed her, and the captain of the Church says it 
Ipoked on the morning of the 3d as if there would be plenty of wind be- 
fore night, — a prédiction that was fully verified. The life-saving station 
was not in sight, and there is no évidence that its exact location was 
known to thè Lockwood. The two vessels were so far from land that 
persons on shore could not be séen with the naked eye, and Capt. Mon- 
sell, with the aid of à glass, was unable to discern the movements of the 
men who boàrded the Lister. That there was considérable appréhension 
amotig thé crew of the Lister that she was in some danger, if not in im- 
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médiate péril of being lost, is évident from her master's answer to the 
question: 

"Did you intend to corne back to the vessel? Answer. That is the reason 
we did not take our clothes. Mr. Kirk said that morning, before we started 
to go ashore, ail he cared about was to get his foot upon dry land. I said to 
him, « Look hère, if you don't intend to corne back to this vessel, we might 
as well stay while we are hère;' so he said he would corne back i£ I wanted to 
conie. He said he didn't know I wanted to conie back. I told him of course 
I wanted to go back. I didn't iutend to throw away the vessel if I could 
save it. " 

He admitB that it waa impossible for himself and crew, without addi- 
tional assistance, to save the Lister; and two disinterested witnesses, 
Capts. Gabrielson and Waters, testify that a vessel in her condition, even 
at anchor, in the open sea, is never safe, — apart from becoming a dan- 
gerous obstacle to navigation. 

There is some vagueness about the définition of "derelict," when ap- 
plied to vessels abandoned at sea, but the gênerai rule is that a vessel 
which is abandoned by her crew, without any purpose on their part of 
rèturning to the ship, or any hope of recovering it by their own exei^ 
tions, cornes strictly within the définition. 2 Pars. Shipp. & Adm. 288, 
It has also been held that, if a ship be left, though not derelict in a tech- 
nicai sensé, one who in good faith takes possession as- salvor is not a tres' 
passer, but has his reasonable claim for salvage, according to the good 
he actually does. Id. 291. And the same doctrines hâve been reeog- 
nized by the admiralty courts of the United States. The Senator, 1 
Brown, Adm. 372; The John GUpm,Olcott, 80; The Island Oiiy, 1 Black, 
121; The Grâce Brown, 2 nughe8,{\J. S.) 112; 2%e iawra, 14 Wall. 336; 
The Boston, 1 Sum. 336. Perhaps the law on this subject is^nowhere 
more clearly and concisely stated than in the case of The Bee, 1 Ware, 
340, where the court says: 

"But when the owner, or the master and crew, who represent him, leave 
a vessel temporarily, without any intention of final abandonment, but with 
the intent to return and résume the possession, she is.not considered as a dere- 
lict, nor is the right of possession lost by such temporary absence for the pur- 
pose of obtaining assistance, although no individual may be remaining on 
board for the purpose of retaining the possession. Property is not, in the 
sensé of the law, derelict, and the possession left vacant for the flnder, until 
the spes récuperandi is gone and the animus revertendt is finally given iip. 
The Aquila, 1 C. Eob. 41. But when a man flnds property thus temporarily 
lèft to the mercy of the éléments, whether from necessity or any other cause, 
though not finally abandoned and legally derelict, and he takes possession of 
it with the bona ftde intention of saving it for the owner, he will not be 
treated as a trespasser; on the contrary, if by his exertions he contributes ma- 
terially to the préservation of the property, he will entitle himself to a rému- 
nération according to the merits oî his service as a salvor." 

The respondents, finding the List«r in distress, and without any one 
on board, had just grounds for believing her abandoned, and lawfully 
took possession of her as salvors, and, had they succeeded in taking her 
into port, would hâve been entitled to salvage compensation. The hon- 
esty of their motive must be judged by the situation and condition of 
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the Lièfer^aa'they saw her on the moming of the 3d, and by the prompr- 
ness, diligence, care, aiïd ability with which they undertook the work 
Of salvagei -The Lockwood was a Strong and well-equipped vessel, and 
in ail probàbîlity would bave succeéded in saving thé Lister, if the storm 
of the ensiiing hight had not intervened, as is évident froin the fact that 
the towirig progressed favorably for several hours before the hawsers 
parted, and the Ijockwood was compelled by stress of weather to seek her 
own safetyj after the loss of some of her sails, and the exposure of her 
mate and the two seamen to serions personal danger. To hold the re- 
spondents to be trespassers under thèse oircum^nces might establish a 
dangerons -précèdent, and, should such a rule become generally préva- 
lent, it would prevent sea-faring men in the future from making any ef- 
fort to resoue distressed vessels, and thns contravene the hitherto settled 
policy of the law, which bas always encouraged salvage services bj'^ giv- 
ing to thera the most ample rewards. The penalty of total failure in 
endeavoring to render a salvage service is to forfeit ail conapensation for 
work and labor, for risk of life and property, and for détention; and this 
bas been considered sufficient to deter étrangers from interfering to save 
property at sea, unless they believed their interférence warranted, and 
that they wojild be able to render substantial aid. To increase this pen- 
alty by adding to it the punishment of trespassers; in a case like the 
présent one, where the act cotnplained of has been done in good faith, 
and was bpgun with reasonable expectation of success, would not be con- 
sistent with l^w or good policy. 

It is unnecessary to consider the défenses of lâches on the part of the 
libelant in bringing his suit, and of want of jurisdictioo. A decree will 
be entered dismissing the libel, with costs. 



MiLLEKEN V. The g. H. Nobtham. 

(District Court, 8. D. New York. January 9, 1889.) 

1. COLITSIOIÎ— OVEETAKTNG AND PASSING VesSKLS— InSPECTOBB' RuI,EB 7 AND 8. 

The stéàmér N., overtaki.ng the tiig L., with a tow, passing around Negro 
Point in the flood-tide. and a N. W. wind, attempted to passthe L. to the left, 
after a sighal of two whistles, Which she claimed to haVe been assented to by 
a reply qï two. The steamer B. C. was at the same time^app^oaching near 
from the opposite direction, having the right of way on the N.'s port side. 
The thiee.boats collided. The N:. struck the L.'s port quarter; the L. having 
veered to,„port, her tow struck th|$ B. C.'s port waist Ueid, (a) both to 
blâme for' violàting inspectons' rules 7 and 8. 

2. Samb — DANGEROtJS Channel-^Hell (3ate. 

(b) That ^the^place was dangeruuS) and the passage to the left of the L. not 
Bufflcient for safe navigation i and that the N. was to blâme for going on f aster 
than thèli. before it was plain that the space and the L.'s actual course made 
it safe toBtiempt to pass her. 

8., Samb— Crowdikg. 

(c) That the L. was alsp to blâme for starboarding her wheel, probably by 
mlstaké; that She was b'otlnd in àny event not to crowd upon the N.'s course. 
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and that, if she lia,d answered with two whistles, ste was bound .to go to star- 
board if she could safely do sô, there n'ot being safQcieitt spàce fbr the N, to 
pass to the lef t. 
4 Samb— ÇUSÏOM. 

(({) Tliat the costom, as well aa the inspectois' rules, required an overtak- 
Ing vessel thère to pass to the right. 

In Admiralty. Libel for damages caused by a collision between the 
steamer C. H. Northam aûd the tug Levering while rounding Negro 
Point, near Hell Gâte. 
^. B. Stewart, for libelant. 
WiUiarti J. Kdly, for claimant 

Brown, J. The Levering, in approaçhing and going around Negro 
Point to the eastward, had thé right of way as respects the Northam, 
which was overtaking her. The Northam twice gave a signal of two 
whistles; and hearing, as. her witnesses claim,, a reply of two from the 
Levering, being previously slowed down, she started pp to pass the Lev- 
ering to the left, between her and Ward's island. The witnesses for the 
Leverinig say that they difl not give any signal of two whistle?, biitpnly 
one signal pf three whistles. The weight pf évidence shows, that t](ie 
signal of three whistles was given when the Northam waS very neaif , cer- 
tainly not over a length distant. The Leyering was not more than from 
200 to 400 feel frpm Ward's island, and the steamer Blm City was at 
the same tin^e approaçhing from the eastward and had the right of way 
along the Ward's island shôre. I think it certain that the North^ un- 
der thosfr circumstances wovUd not hâve started up to pass between the 
Levering and the Elm City, unless her officers heard, or thought they 
heard, frot» the Levering a signal of two whistles, when they were at 
least considerably further distani than at the time when the signal, of 
three whistles waS; given; and many witnesses testify that the, Levering 
did give pne previous signal of two whistles. Even, however, if, this sig- 
nal of two, whistles was given by the Levering, that woiild not, of itself, 
excusé .ihe. Northam for the subséquent collision in a dangerous passage. 
2V Gr^point, 31 Fed. Rep. 231. Both were to blâme for violating tne 
inspectprs'ruies 7 and 8. The 0miz, 29 Fed. Rep. 529. . 

At the iime of the collision the boats were ail very, close together near 
the shore. The Levering was hit on her port quarter by the Northam, 
and was swung' round so much that the barge on her starboard side 
struck thé Elm City. The Levering then backed, and the ,Northam 
passed on between the other two. ; ,, 

The tide was strong fiood; and to the eastward of Negro Point there 
was a counter-eddy near the north shore. The proof, however, does not 
satisfy me that that eddy extends so far off from the shore as to hâve 
caused the bow of the Levering to swing to port, as ail the évidence shows 
that it did; or that it was the Northam 's blow that carried the Levering's 
bow so far round towards shore that her tow struck the Elm City. CoJi- 
sidering, therefore, the distance of the Levering from the Ward's island 
shore at the time of the Northam's second signal of two whistles, I am 
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forced to the conclusion that the Leyering dîd not keep her course, as 
she might and should hâve donc; but by some mistake starboarded her 
wheel, as several of the witnesses for the Northam testify that they saw 
she did, instead of keeping it steady, or porting. Although this did not 
probably affect her actual position in the river but little before the collis- 
ion, it was a fault, whether she had given a signal of two whistles or not. 
If such a signal was given by the Levering, then it became her duty to 
port her wheel, if theré was not sufficient room already for the Northam 
to pass safely to port, provided the Levering could port without any 
danger to herself. The Deniz, 29 Fed. Repi 625, 629. In this court the 
Dentz was held liable, because it was considered that the Plymouth Rock 
had not suflBcient room , and because the Dentz, after assenting to her 
passing, did not aid her as she might hâve done. In the circuit it was 
considered that the Plymouth Rock did hâve sufficient room, and she 
was therefore held solely liable. See !Z%e Britannia, 34 Fed. Rep. 658. 

The Northam, however, is not, I think, free irom blâme in attempt- 
ing to pass inside of the Levering àround Negro Point on the strong flood. 
The place is a dangerous one. Both the tide and the north-west wind 
tended to set vessels upon the rocks on thé opposite side. AU naturally 
wished to keep towards the Ward's island shore, and the tug could not 
safely bave veered much to starboard. With the large steamer Elm 
City coming West, the passage inside of the Levering was very narrow at 
best. The Northam, even upon a signal of two whistles, and an answer 
of two whistles, had no right to demand that the Levering should veer 
to starboard for the Northara's benefit, to her own danger. There was 
no difficulty in the Northam keeping slowed down until Negro Point 
and the Elm City were both passed. , She ought to bave waited, and not 
gone forward in a dangerous place at a gréa ter speed than the Levering, 
until at ieast the opening and the actual course of the Levering gave 
clearly sufficient space to pass safely. She did not do so, but went in 
on too narrow a margin for safé navigation. The Aurania, 29 Fed. 
Rep. 98. '■ The supervising inspectors' rules 7 and 8 virtually forbid 
passing at ail at this point. It had previously been always held dan- 
gerous and blâmable, {The Narragansett, 5 Ben. 255, and cases cited;) 
and the weight of proof shows that if a steamer is to pass there another 
steamer that is on the north side df the channel, as the Levering was, 
she must gb td starboard in accordance with rule 8. 

Both beihg, therefore, to blâme, the libelant is entitled to a decree for 
half the damages and costs, with a référence to compute the amount, if 
they are not agreed on. 
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LiLIENTHAL V. WaLLACH CJ ol, 
(Oireuit Court, S, D. New York. Jaquary 8, 1889.) 

Execution— SuppiiBMENTAKT Peocbbdings— Contbmpt— Secukitt. 

Upon proceedings supplementaryto exécution, altbough a third party, hav- 
ing property of the judgment debtor which the third party claims as his own, 
may be punished for contempt in disposing of it, where his claim appears fronv 
the évidence to be so transparent a sham as not to constitute a substantial 
dispute" as to title, under section 2447 of the New York; Code of Procédure, 
yet the court will hesitate to adjudge summarily a considérable demandupon 
a motion for contempt; and in this case, a déniai of the motion was directed, 
provided the claimant deposited the proceeds or gave security for the pay- 
ment of whatever might be recovered in an action to be brougbt by the re- 
ceiver of the judgment debtor against him. 

(Syîlabuê by the OourtJ) 

In Equity. Motion in supplementary proceedings to punish for con- 
tempt. 

Fravik E. Blaclmell, for plaintiff. 

Loxm 0. Van Doren aud Oharlea Donohue, for défendants. 

Brown, J. Section 2447 of the New York Code of Procédure permita 
the judge upon supplementary proceedings to order a third person hav- 
ing property or money of the judgment debtor to pay or deliver the same 
to the receiver of the judgment debtor, uniess the right to the same is 
" substantial! y disputed." By a substantial dispute I understand some 
bonafide controversy. It cannot include a mère colordble dispute, de- 
signed only to render the law ineffective, and to defeat the direct remedy 
which the proceedings supplementary to exécution are designed to afford. 

In this case the évidence leaves no doubt that the day before the sup- 
plementary order was served on Drucklieb he had 24 cases of goods be- 
îonging to the judgment debtor. On that day a bill of sale was executed 
and delivered, antedated to the Ist August by the judgment debtor's at- 
torney in fact, whereby this property and other property were conveyed 
to Drucklieb in considération of 6100. Drucklieb testifies that an ad- 
ditional considération was the cancellation of an indebtedness to him for 
previous commissions amountiiig to about $2,000. Even this explana- 
tioti does not make the considération one-fifth of the value of the prop- 
erty transferred. Without going into the numerous détails, the whole 
history of the transaction is such that if the court were to pass upon the 
évidence presented it would not hesitate to consider the alleged sale a 
transparent sham. It has not the appearance of even a colorable b(ma 
fide claim' on the part of Drucklieb; and in this view the court would 
be justified in treating the case as not one of "substantial dispute" with- 
in the meaning of section 2447. So great, however, is my reluctance 
to pass summarily upon a question of this kind, involving so considér- 
able an amount, upon a motion to punish for contempt, that I shall dé- 
cline to grant the motion, provided the défendant, within a time to be 
determined on settlement of the order herein, shall either depôsit in court 
v.37F.no.6— 16 
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the proceeds of thèse goods, which were sold by him after the supple- 
mental order was sejrv.ed on him, or, in lieu thereof, shall exécute a bond 
with approved security to pay any judgment that may be recovered in 
an action to be broagbt by the receiver pi the judgment .debtor for such 
proceeds; otherwise, the motion for contempt will be granted. 



. American Loan & Trust Co. v. East & West R. Co. et àt, 
(OircuU Court, N. D. Alabarm, S. D. Januaryll, 1889.) 

1. Bailboad Companiks— M0BTGA6ES— Foeeclosube— Plea of lus Pbnbens. 

Intervenorflledabill againstarailway companytohavehis judgment, based 
on his claim for building parts of the road, declared a flrst lien on portions of 
the road, for an accounting of thé valid indebtedness of the company, and for 
foreclosureof deedsoftrusti given by the Company. Oomplainant, as trustée 
under the deeds of trust, demurred to intervenor's bill, and afterwarda flleda 
bill to foreclose the deeds of trust. The suits were Consolidated by order of 
court, and the parties called complainant and interveuor; respectivëly. The 
intervenor âled a plea of lis pendens'to complainant's bill. Jleld that, àside 
from the order of consolidation, the plea was insufflcient, because, although 
intervenor asl^ed for an account and marshaling of assets and foreclosu^e of 
soine deeds of trust, yet thèi'e càxtiÛ be no foreclosure undër intervenor's bill 
unless çomplatinant flled a croBs-bill for that purposè. 

2. SaME— FpKEIGN COKPOBATlpNS— ÇfÇNTBACTS. 

Under Const, Ala. art. Ï4,;S 4, providing that no "foreîgn corporation sh^ll 
do any business în this staté wïthôut having at leaat one linbwn place ôf busi- 
ness, and an authorized agent, ?' though the complainant, a trust company 
of Nev.Yofb, does> buainiess in , fâilabama without having a known place. of 
business or authorized agent, its contracts iuade in the stàte, and relatihg to 
Alabama propefty, are not void, but vôidable, and a plea in bar to complain- 
ant's foreclosure suit, binsed on such constitutional provision, is insufflcient. 

In Equity. On demurrer and;pJ,eas. 
C^am, Ludhw tk Fowler, for complainant. 
TTeiè <fc !Zîi!J«îani for intervenor-, 

Paedee, Ja On the 13th of March, J888, James W. Schley, a oitizen 
of (Jeorgia, brought his bill against the East & West Railroad Company 
of Alabama, and the American Loan & Trust Company étal., and therein 
compl^ÎDed tba,t hehad been a çpntractor for the building of certain por- 
tions of theline of the East &,, West Railroad Company of Alabama, and 
that for the amount due him on the construction of a certain portion of 
the line he had recovered a judgment against said railroad company in 
the circuit court of Cherokee county, Ala., for the sum of $13,760 and 
costsof suit;, that said judgment was vvholly due and unpaid; that said 
railroad comp?iny was insolvènt; and that complainant was unable, by 
process of exécution, to coUect his judgment. He further averred that 
in and about;the construction of its line, and the maintenance thereof, 
the said Ea8t;&,West Railroad Company of Akbama had contracted and 
igsued abonded indebtedness for about $1,100,000, known asthe"First 
^ortgage Bonds" of said railroad company, which said bonds were se- 
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Ciared'by a first'mortgàge or àeed of trust on its said road-bed, rîght of 
wftyi franchiseSj.and ail othet properly which belonged to said compàny, 
conveying the same to said Atlierican Loan & Trust Company, as a trus- 
tée for the holders of said bonds, and that the said bonds, so secured, 
were issued and negotiated in the state of New York; and thàt after- 
veards, for purposes and uses not known to the complainant, the said 
East & West Railroad Compan}' of Alabama had issued and negotiated 
about $500,000 of what is known as "Debenture Bonds," secured by a 
second mortgage or deed of trust to the same trustée, some of which were 
negotiated; and that the entire bonds of the said railroad company, in- 
cluding both the aforesaid issues, on the 19th day of February, 1887, 
amounted to $1,600,000; that on or about the 19th day of February, 
1887, the said railroad company issued its Consolidated bonds at the rate 
of $15,000 a mile, and executed a deed of trust upon ail its property to 
the said American Ix>an & Trust Company, which said bonds were to be 
deposited with the said trust company, to be certified and delfvered to 
said railroad company only at the rate of $15,000 per mile of road, as 
the same shall be com pleted and ready for opération. It is further averred 
in said bill that, after the issue of the said Consolidated bonds as afore- 
said, the East & West Railroad Company gave in exchange Consoli- 
dated bonds for the aforesaid debenture bonds, and that the said debent- 
ure bonds, for reasons in said bill stated, were without considération, 
illégal and void, and constituted no part of the valid indebtedness of said 
tailroad company, and that the Consolidated bonds given in excharige 
were also illégal and void. The relief sought by the bill was that an ao- 
count be taken by the court of the valid indebtedness of said railroad 
company on its said bonds and mortgages, and upon cOmplainant's judg- 
ment; that cbmplainaht might be decreed to hâve a first lien uponacer- 
tain portion of th,e railroad lîne; that said deed of trust, without speci- 
fying which ôhe, might be foreclosed for the satisfaction and payment of 
the debts secured thereby, except such bonds as were illegally issued; 
for a receiver pending the litigation; and for général relief. To this bill 
the American Loan & Trust Company, specially appearing for 'the pur- 
poSe, fîled a demurrer to the jurisdictioti of the court. Afterwards, on 
the 7th day of July, complainant filed an amendment to his bill. This 
amendment set forth that one Amos O. West, who had been made a party 
to the original bill as a holder oi some of the bonds charged to be illégal, 
was not a necessary party to the suit; and that, inasmuch as he resided 
in the state of Georgia, in which state the complainant resided, his prés- 
ence challenged the jurisdiction, and prayed for dismissal as to West, 
Upon this the American Loan & Trust Company renewed its denlurrer. 
Afterwards the American Loan & Trust Company brought its bill in this 
court against the East & West Railroad Company ôf Alabama for the 
foreclosure of the first Consolidated trust deed ând mortgage, granted by 
the East & West Railroad Company of Alabama, and to this bill James 
W. Schley, Joël Brown, and S. I. Stevens weïe jOined as parties défend- 
ant, on the ground that they daimed an interest in, or liens upon, the 
railroad Company 's property. Complainant alleged dèfault in the pay- 
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ment of înterest, the necessary request of bondholders to bring suit for 
foreclosure, the insolvency of the company, and also prayed for a re- 
ceiver. Upon notice, the application for a receiver came on to be heard 
before the circuit judge. After hearing, ail the proper parties being be- 
fore the court, the court of its own motion directed and ordered "that 
the suit of James W. Schley against the said East & West Railroad Com- 
pany of Alabama et al. , pending in thi? court, be, and the same is hereby, 
Consolidated with the suit of the American Loan & Trust Companj', com- 
plainant, against the East & West Railroad Company of Alabama et al., 
without préjudice, however, to the rights of the défendants in suit of 
Schley against the railroad company to raise any jurisdictional questions 
now présent in the record of such suit; that in such consolidated cause 
the American Loan & Trust Company shall be the complainant, and the 
said East & West Railroad Company of Alabama, cjefendant; and the 
said Schley shall stand therein as an intervenor, and bis pleadings here- 
tofore shall be taken as pleadings sufBcient for such purpose in said con- 
solidated case." Thereupon, on leave of the court, défendant Schley filed 
two pleas, — one of lis pendens; the other in bar of the suit. By consent 
of counsel the said two pleas of Schley and. the demurrer of the Ameri- 
<;an Loan & Trust Company to Schley 's bill bave been submitted to the 
circuit judge on briefs, and are now for décision. 

1. The demurrer of the American Loan & Trust Company to Schley's 
bill being on the ground that the court was without jurisdiction of the 
American Loan & Trust Company at the time of the commencement of 
the suit, however good when filed, seems now to fall by the order of con- 
solidation, and the fact that the American Loan & Trust Company bas 
voluntarily appeared; in fact, counsel for the trust company take this 
view of the matter, and ask leave to withdraw the demurrer. 

2. The same resuit seems to follow with regard to the plea of lis 
pendms filed by Schley to the foreclosure bill. It is doubtful, however, 
whether this plea would be suflScient if the order of consolidation had 
not been made. It is true that Schley, in bis bill for an account and 
marshaling of liens, praysfor a foreclosure of some deed of trust after 
an account shall be taken as to the valid outstanding bonds; but it is 
difficult to see what right he would bave to a foreclosure of a mortgage 
in which he had no title. Besides this, although the foreclosure was 
prayed for by Schley, no such foreclosure could be had in bis suit, un- 
less the trust company had seen fit to ask it by way of cross-bill. When 
a, cross-bill is necessary to the défense of a party, he must file it to estab- 
lish bis défense. When a cross-bill is necessary to bring the parties be- 
fore the court in order that equity may be donc, the court may order 
one filed; but where a party is merely entitled to a cross-bill in order to 
obtain affirmative relief, be may or may not file it, at his discrétion, and 
without préjudice to bis rights. 

3. The plea in bar filed by Schley is based on section 4, art. 14, of 
the constitution of Alabama, as foUows: 

"No foreign corporation shall do any business in this state without having 
at least one knpwn place of business, and an autliurized agent or agents 
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therein; and such corporation maybesued in any court whereitdoes business, 
by service of process iipon an agent anywliere in tiiis state." 

This plea does not aver specifically that the American Loan & Trust 
Company is doing business in the state of Alabama, but avers that it is 
a foreign corporation, has accepted the trust from the East & West Rail- 
road Company of Alabama, and has no linown place of business nor au- 
thorized agent withiu the state; the inference seeming to be that the said 
Company is doing business in this state, because it has accepted the trust 
under the trust deeds issued by the East & West Railroad Company. It 
is to be doubted very much whether the transaction of its legitimate 
business in the city and state of New York, on the part of the American 
Loan & Trust Company, is doing business in Alabama, in the sensé of 
the constitution al article, when it accepts a trust thereafter on a contin- 
gency to be executed in Alabama. The provisions of the trust deed, 
which is made the basis of the foreclosure suit, do not indicate that any 
business is to be transacted in Alabama by the trustée, unless default 
shall be made in the payment of interest, as provided by the trust deed. 
In case of default, the trust deed provides several lines of procédure upon 
the part of the trustée in the exécution of his trust. One is that the 
said trustée may enter into possession of the said railway line and prop- 
erty, and tnanage and operate the same for the accpunt of the bondhold- 
ers, and apply the proceeds of such management to the payment of in- 
terest on the mortgage debt. Perhaps, if this provision of the trust deed 
should be acted upon, and the trust company should take possession of 
the railway line and operate the railway, the trust company would then 
be doing business in Alabama, and would then be compelled, in compli- 
aiice with the constitutional article, to provide at least one known place 
of business and one authorized agent. Another provision of the deed 
of trust is that, on default in the payment of interest, and on the péti- 
tion of bondholders, the trustée shall bring a suit to foreclose the trust 
deed. Such suit is the one brought by the trust company in this cause. 
Merely bringing a suit in the circuit court of the United States in the 
state of Alabama for foreclosure of a mortgage cannot be said to bedoing 
business in the state of Alabama in any such sensé as to require an agent, 
other than a soliciter, or any known place of business. However this 
may be, the question submitted by this plea is decided adversely to the 
pleader by the jurisprudence of Alabama, as declared in the suprême 
court of the state. In the case of SheriDood v. Alvis, 83 Ala. 115, 3 
South. Rep. 307, it is held upon princ^ple and authority that, although 
a foreign corporation does business in Alabama without having at least 
one known place of business or authorized agent or agents therein, that 
its contracts made in the state of Alabama, and relating to Alabama prop- 
erty, are not void, even if voidable, by reason of the constitutional pro- 
vision aforesaid. If the deed of trust granted by the East & West Rail- 
road Company of Alabama in favor of the American Loan & Trust Com- 
pany is not void, there can be no good reason why the said trust com- 
pany may not bring suit to foreclose the deed of trust. An order will 
be entered in thi^ case permitting the American Loan & Trust Company 
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to withdraw its deiiaurrer to Schley's bill on payment of costs; if not so 
withdrawn, then to be overruled with costs; and declaring the said plea 
in abatement and plea in bar filed by Schley to the bill of the American 
Loan & Trust Company to be insufficient, and that they be overruled, 
with costs. 



Deyo V. Otoe County. 
{Oireuit Court, B. Nebraaka. January 2, 1889.) 

1. Bailboad Companibs — Municipal Aid — Valtoating Acts — Législative 

Power. 

Municipal bonds issued without authority of law, and therefore void, may 
be validated by an act of the législature passed for tliat purpose, if the légis- 
lature of the Btate could authorize the iasuiiig of similar bonds. The bonds 
Bued on in this case, though void whon issued. for want of authority to issue 
them, were made valid obligations of the county by a curative act of the lég- 
islature of the State on the ISth dày of February, 1869. 

2. Samb— SUBBENDBB OP BONDS FOB NbW IsSUE. 

If the holder of valid municipal bonds, such as the ones which form the 
basis of this suit, surrenders them to the municipality, and receives in ex- 
change tberefor other bonds which the municipality had uot the lawful rigbt 
to issue, be is not thereby divested of his title to the bonds so surrendered; 
and such owner and holder of the bonds so surrendered may maintain an ac- 
tion thereon after the same matures. 
{fiyUahus by the Court.) 

At Law. Action on county bonds. 

Waiaon & Sœfidd, for plaintiff. 

D. T. Haydm and Montgomery & Jê^ey, for défendant. 

DtJNDY, J. This suit is based upon several bonds issued by Otoe 
county, aggregating the sum of $5,000. The bonds were originally is- 
sued to the Midland Pacific Railway Company, arailroad corporation or- 
ganized under the laws of this state. The bonds bear date the Ist day 
oîApril, 1868, and matured thé Ist day of April, 1888. Thèse bonds 
are but a small portion of those issued at the same time, and under the 
same alleged authority. The bonds were issued by the county commis- 
sioners of the county, after a vote of the people of the county seemed to 
authorize the issue, and by virtue of the said vote and the orders made 
by the co'mmissioners pursuant thereto. The bonds had been put on 
the market by the railroad compahy, and had mostly passed into the 
hands of innocent holders. But the righlful authority to issue the bonds 
was soon questioned, and the législature interposed for the purpose of 
validating the bonds. On the 15th day of February, 1869, the législa- 
ture passed an act to enable counties, cities, and precincts to issue bonds, 
etc., and to legalize bonds already issued. The eighth section of that 
act is ais folio ws: 

"Ail bonds heretofore voted and issued by any county or city in this Btate 
to aid in the construction of any railroad, or other work of internai improve- 
ment/are bereby declaied to be légal and valid, and a lien upon ail the taxable 
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property in such county or city, notwitb?taBding any; dsfect or irregularityin 
the submiasion of the question to a vote o£ th© i)eople, or in taking tlie vote, 
or in tlië exécution of tîie bonds, and notwlthstanding tlie same may not liave 
been votéd upon.executed.or issued in conforraity with law; and such bonds 
shall bave the salue légal validity and bioding force as if thôy had been legally 
autborized, voted upon, and executed: provided," etc. , 

This section seénis to apply to ajl bonds voted and issued in the sev- 
eral counties and ciliés in the stateexcept Nemaha county, which is ape- 
cially named in the proviso. The county paid the interest on the bonds 
until a short time before the suit was instituted, and it is clainjed is still 
willing to pay both interest and principal, except for a snpposed légal 
impediment which seems to be in the way of doing so. The holders of 
thèse bonds were willing to receive in exchange from the county refund- 
ing bondisy drawing a lower rate of interest, and having a long time to 
run. Thig. willingness led to an arrangement between the holders and the 
county, tha,t was mutually satisfactdry. Çonsequently, on the 2d No- 
vember, 1880, an élection wag had in the county for the purpose of vot- 
ing on the proposition to refund the bonded indeibtedness, The vote 
was favorable to reiunding, and on the Ist January followingiTefunding 
bonds were issued in lieu of the ones in suit. But in order to give life 
and validity to such bonds, so as to mafee them valid and negotiable, it 
was necessary to hâve them registered and certified by theistate auditor. 
This indispensable requisite was nevpr complied with. The auditor de- 
clined to certify tbat the bonds were.legally and properlyisgued; where- 
upon Otoc; county çommencedproceedings in the suprême pojjrt of the 
state to eompel the auditor to certify and register the; bonds asi required 
by law. The suprême coUrt, after full hearing on the ijierits of the con- 
troversy, declined to issue the mançUimiie prayed fory and held the re- 
funding bonds void for the want of authority in the county commission- 
ers to call an élection, or toissue such bonds. Otoe Co. v. Babcocki28 Neb. 
802, 37 N, W. Rep. 645. After ail this, the plaintiff oSèrs to surrender 
to the county the refundiûg bonds so declared to be yoid, and; demanda 
the return of the valid ones, which he had delivered to the county inex- 
change for the worthless refunding bonds. This demand was not com- 
plied with for reasons unnecessary to state, norwould the county pay 
the money alleged to be due on the valid bonds, though often requested, 
eto.; hence thia suit. The admitted facts were reduced to writing, a 
jury was duly waived, and the cause submitted to the court. The facts 
were about as the saine are detailed herein. 

It may be çouceded, for ail purposes connected with this contrpversy, 
that the bonds briginally issued, and on which this suit is based, were 
void from their very inceptiou, for want of authority to issue them. It 
must be conceded, also, that the eighth section of the act of the state lég- 
islature before quoted, was an attempt made tO cure the want of author- 
ity to issue the bonds, and was really and in fact intended to giv« life 
and vitality to a dead or void: bond. If the législature of a state bas the 
constittitional right tO do this, tien the original, inftrmity which tainted 
thèse bonds bas been oompletely overcome. Çounsel for the county 
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strenuously contend that the législature has no sucli rîglit, and wheiî it 
attempted to arrogate to itself any such right or authority, it tran- 
Bcended its legitimate constitutional authority. Thisis a pleasing view 
to take of législative functions, especially by a strict constructionist, as I 
atn supposed to be; but unfortunately for those who rely on that in this 
case, the suprême court of the United States has had under considéra- 
tion this very eighth section, and has held that the législature had the 
constitutional right to pass it, and that bonds voted and issued without 
authority before its passage were validated and binding after the same 
became a law. SeeOtoe Co. v. Baldmn, 111 U. S. 1, 4 Sup. Ct. Rep. 
265. After such an authoritative exposition of the law, there is no room 
left for argument thereon in this court. We will therefore now and here- 
after treat this question as no longer open to dispute. 

Again, it is claimed that because the plaintiff exchanged his valid 
original bonds for the refunding bonds that no action can be maintained 
until the latter bonds mature. Defendant's counsel insist that the re- 
funding bonds are valid, subsisting obligations, and, as the plaintiff re- 
ceived them in exchange for the others, he cannot now maintain this ac- 
tion. That claim would be difficult to meet and answer if the refund- 
ing bonds were valid. But are they valid? The highest court in this 
state has pronounoed against their validity, and that, too, in a case be- 
fore it in which Otoe county was a party. Otoe Oo, v. Babcock, supra. 
Notwithstanding this décision it is claimed that the case was not well 
considered, and that the law of the state then under considération is the 
other way, and I am asked to disregard the décision. It may be that 
the décision is open to criticism, as counsel claim. However that may 
be, it is a sufficient reply to say that the fédéral courts usually follow the 
interprétation put on state laws by the highest courts of the states, and 
there is no necessity or inclination to départ from the gênerai rule in con- 
sidering this case. It must, then, be hère held that the refunding bonds 
received by plaintiff in exchange ibr his valid ones were void and worth- 
less obligations, and that the plaintiff, by his act of surrender or ex- 
change, did not alienate his title to the original bonds, notwithstanding 
they are not under his absolute control. 

The remaining question relates to the right of the plaintiff to bring 
and maintain his suit when not in the actual possession of the bonds on 
which he sues. This question, it seems to me, does not présent any se- 
rions difliculty. The bonds werë certainly issued, and came to the plain- 
tiff' in due course of business. He was the owner of the same at th© 
time of the exchange. He received interest on the same for many years. 
There is no question about their identity or ownership. When he sur- 
rendered them to the county he received some worthléss paper, and noth- 
ing else. The considération for the exchange was a total failure. The 
county ought to hâve placed the plaintiff where he was before the ex- 
change; and in légal contemplation, the title of the plaintiff to the bonds 
in suit was never divested. He is still in a position to sue and main- 
tain suit on the bonds. The suprême court ôf the state had this same 
question before it, and the right to maintain the suit was upheld. Platts- 
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mouth V. Fitzgerald, 10 Neb. 401, 6 N. W. Rep. 470, The views hère 
expressed entitle the plaintiff to a judgment for the amount claimed, and 
judgment will accordingly be entered, on plaintiff filing with the clerk 
of the court the refunding bonds in his possession, hereby held to be in- 
valid. 



Hagood V. Blythe et al. 

(Oireuit Court, J). South OaroKna. January 11, 1889.) 

1. Principal and S ubbtt— Discharge of Surety. 

In order to discharge a surety short of payment'of the debt there mxist be 

some dealing between the créditer and the principal changing the cause of 

action, or suspending the right of action. 
3. Unitbd States Marshal— Bond— Judgment. 

When a private person brings suit against a marshal and his aureties on his 

oflBcial bond for officiai default, the judgment should be, not for the penalty, 

but for his damages legally assessed. Such suit, and the judgment tbereoa, 

are for his sole use. Rev. St. U. S. §§ 784, 785. 
{Syllabus hy the Court.) 

At Law. Action on œarshal's bond. 

Mitchdl & Smith, for plaintifiF. 

Barker, GiWâand & Fitz Sivtwm and Brawley & BamMoéd, for défendants. 

SiMONTON, J. Action at law on a marshal's bond, against him and 
his sureties. A trial by jury waived. Com plaint allèges the collection 
by the United States marshal of certain costs due plaintiff as clerk of the 
•court in Fart v. Qhick, — $187.75; the failure to pay the same to plain- 
tiff; and demands judgment on the penalty of the bond. The collection 
of the money in July, 1883, by Blythe, marshal, and the failure on his 
part to pay it over, hâve been proved, except as to the sum of $12.32, 
which should be credited on the claim. The answer on behalf of the 
sureties sets up certain dealings between the plaintiff and Blythe, which 
they claim discharge them. It appears from the évidence that in July, 
1883, Blythe was removed from office as marshal; that he called on the 
plaintiff and told him that he had collected thèse costs, but that he was 
put to such heavy expansés attending the removal from his office, such 
«s paying house-rent and other charges, that he was compelled to use the 
money. He promised, however, to pay it as soon as he returned to his 
home in the interior of the state. It does not appear what reply plain- 
tiff made to this. This suit began 25th Pebruary, 1887. 

In order to discharge a surety short of the payment of the debt there 
must be some dealing on the part of the créditer and the principal chang- 
ing the cause of action, or suspending the right of action. Perhaps, in 
a court of equity, unreasonable and inexcusable delay on the part of the 
«reditor, working injury to the surety, may operate so as to discharge him. 
In this court there must be a contract to give timé; that is, an agrée- 
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ment based upon dûtisideration bindîng on the créditer. Mère delay, 
without such a contfact, will not discharge the sureties. Hunt v. U. S., 
1 Gall. 82; Locke v. If. «$;, 3 MasoD,, 446; King v. Baldwin, 2 Johns. Ch. 
559; 2 Amer. Lead. Cas. 105. If delay be relied on it must be shown 
to hâve operated as an injury to the surety. Hampton v. Levy, 1 Mc- 
Cord, Eq. 107; Smith v. Tunno, Id. 443. In this case there was delay 
on the part ofthe plaintifif, but nothingin the shape of an agreement to 
give time appears. No évidence whatever is offered showing that the 
sureties hâve been injuréd by the delày. They are not discharged, and 
plaintiff is entitled to a verdict against them, as well as against their 
principal. There is no évidence of any demand, however, on the part 
ofthe plaintifif. He will be allowed interest on his claim, but as against 
the sureties he çan get interest only from the date of tliefiling ofthe sum- 
mons in thia case, — 25th February, 1887. U. S. v. Oarlis, 100 U. S. 
119. 

The more diflBcult question is as to the form ofthe judgment. Shall 
it be for the penalty ofthe boni? Or shall it be for the sum allowed 
above with interest? In South Carolina, before the adoption of Code of 
Procédure, it was the practice to Sue the officiai bond of the publiboflS.- 
cer eitlier in the name of the state or of any person injured by act of the 
oiBcer. If the verdict was against the défendant, judgment was entered 
on the penalty. Inasmuch as suit could be brought by any party àg- 
grieved, (6 St. at Large, 384,) aU exiçtiug suits were Consolidated, and 
the judgment for the penalty inured for the benefit of such Consolidated 
suits without priority between them, {Treasurers v. Bâtes, 2 Bailey, 379, 
1 Hill, S. G. 409; MtchM v. Laurèns, 7 Rich. Law, 111.) The judg- 
ment for the penalty is entered as security for the several sums assessed 
for breacbes of the condition. This judgment takes priority over any 
judgment subsequently obtained against the défendants, èven thoUgh 
the assessment pf damages be madé on a suggestion subséquent to the 
second judgmeût. Norton v. MuUigcm, 4 Strob. 357. 

In State v. Moaes, 18 S. C. 366, decided after the adoption of the Code, 
the action was in the name of thé state, verdict for the penalty, judgment 
accordingly. On appeal it was held that it was proper in cases of this 
kind — that is, in suits by the obligée of the bond (the state) — -to take a 
verdict for the penalty, and to eiiter judgiiient on the penalty for the ob- 
ligée for the benefit of ail parties injured by breach of the condition of the 
bond . That thereupon, to avoid à raultiplicity of suits, and secure equality 
among claiinànts, an order should be published requiring them to corne 
in by a day ceirtain, prove damages, and pbtain a share in the proceeds 
of the exécution. The counsel for the plaintiff in this case presses upon 
the court that this iS the practice we must observe under section 914, 
Rev. St. U. S. This case oî State v. Moses goes beyond the cases cited 
above of Treamrersy. Bâtes, Mitchell v. Laurens, and pthers. Thèse Consol- 
idated existing suits, and brought them into one jixdgment on the bond. 
State v; Moses invites the présentation pf claims not yet in court. Theré 
is but one case pending on this iilarshal's bond besides this. That is 
U. S. v. Blyihe. In it the prayer is not for the penalty, but for the breach 
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of the bond. It was said at the hearingthat tbere are other daims not 
yet sued. Staie v. Moseawaa decided by a court which can administer 
at thd same time and in the saine pleadings légal and équitable relief.. 
In order to avoid a multiplicity of sujts, and equitably administer assets, 
it can give judgment, call in creditors, and distribute a fund pro rata, if 
need be. I baye serious doubts if this co^jrt, as a court of law only, can 
administer this relief, and if the practicesp laid down can be followed. 
Congress bas legislated on this subject. Rev, St. §§ 784, 785. ;Let us 
compare them with the statute law of this state. 

The cases in South Carolina proçeed under act 6, St. at Larges, 384, 
reprodueed in the General Statutes, § 450. It is in thèse words: "The 
bond of any public officer in this state may at ail times be sued on by 
the public, any corporation- or priva te person aggrieved by any miscon- 
duct of anj' such public ofEcer." Ali that the person aggrieved bas to 
do is to apply for a certified eopy of the bond, to which he is entitled by 
right. Upon this act the case of Trmswrers v. BaUs built up, the prac- 
tice, almost by way of legislating upon it. Norton v. MuUigmi, 4 Strob. 
357 . The language used by congress in giving the relief is more full and 
précise. Sections 784, 785, Rev. St. It is to be regretted that in the 
construction of thèse sections we cp.n obtain but little aid fromjudicial 
décisions. 

Of the cases cited in argument, Wetmore v. Rice,l Biss. 237, in which 
judgment was eotered for the penalty of the bond, really décides that suit 
can be brought in the United States courts by a party in bis own name, 
and without regard to citizenship. Everything else is obiler dktum. U. S.' 
V, Davidson, Id. 433, décides that suit may be brought in the name 
of the United States or of the private person. Adler v. Newcomh, 2 DiU, 
45, simpjy lays down the doctrine that judgment must be for theamount 
recovered, and not for the penalty. In Cox v. U. S., 6 Pet. 172, the 
claim was for $15,000, but judgment was for the penalty $20,000. It 
was held erroneous. In Farrar v. U. S., 5 Pet. 373, the judgment 
was for the breach, which exceeded the penalty. It was set aside. We 
must therefore construe the sections for ourselves. Section 784 says, in 
case of a breach of a condition of the marshal's bond "any person thereby 
injured may institute in his own name, and for his sole use, a suit on 
said bond, and thereupon recover such damages as shall be legally as- 
sessed, with costs of suit, for which exécution shall issue in due form." 
The suit may be"in his own name," that is to say, it need not be in the 
name of the United States, and it must be for bis sole use. If so brought, 
no one else can come in. The results of the suit are his own. There- 
fore the section provides that he shall recover, not the penalty of the bond, 
but such damages as shall be legaUy assessed . The exécution issues " for 
thèse damages so assessed." As the exécution is the mode provided for 
enforciug and satisfying the judgment, (2 Tidd. Pr. 993,) when this exé- 
cution — which is for the damages so assessed, and costs^-is paidj the 
judgment itselfis satisfied. 

Section 785 provides"that the said bond shall remain after any judg- 
ment rehdered thereon as seçurity for the benefit of any person injured 
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by the breach of the condition of the same until the whole penalty has 
been reeovered; and the proceedings shall always be as directed in the 
preceding section," — that is to say, such injured person may bring suit 
on the bond notwithstanding the judgment already had on it, in bis own 
name, for his sole use, and may recover such damages as shall be legally 
assessed, "such suita to continue until the whole penalty is reeovered," 
— that is, until the sum total of the recoveries equals the penalty. If 
the suits "shall continue until the whole penalty is reeovered" it is clear 
that the whole penalty is not reeovered in the first suit. In the case of 
U. S. V. Ourtis, 100 U. S. 119, action was brought on the bond of a pay- 
master, and breach assigned, was the default in $3,320.83, and interest. 
Verdict and judgment were for the breach, and not for the penalty. In 
New York it ig said that on an officiai bond judgment shaU be for the 
damages, and not for the penalty. O'Connor v. Such, 9 Bosw. 318; How- 
ard V. Fartey, 18 Abb. Pr. 260. In South Carolina, in courts whose civil 
jurisdiction is limited to $100 and under, a judgment can be had on the 
condition of a bond if the judgment be under $100, although the penalty 
greatly exceed that amount. Code, § 74. 

Construing thèse sections, therefore, I am of the opinion that a person 
aggrieved by the action of the marshal may sue on his bond in his own 
name, or the suit may be in the name of the United States. If the suit 
be in the name of the United States, the judgment is for the penalty; 
and, as the United States holds the bond for the protection of ail con- 
cerned, it may be that the judgment raay remain as security for any per- 
son aggrieved, who may come in under it, and suggest his interest. This 
would be the procédure under the practice in this state. Treasurers v. 
Bâtes, 2 Bailey, 362; Norton v. MuUîgan, 4 Strob. 356. If, however, the 
suit be brought in the name of a private person, it is for his sole use. 
His recovery is the damages legally assessed, and for this he issues his 
exécution. Let plaintifiF bave judgment against each surety in the sum 
of $175.43, with interest from the 25th day of February, 1887, and costs. 



Stanton v. United States. 
{Oireuit Court, J). Oonneetieut. January 14, 1889. 

DlSTKICT AttORNEYS— Cl-Ams— JCBISDICTION OF COURT. 

Under act Cong. March 8, 1887. authorizing suits to be brought against th* 
United States to recover items in the account of a district attoruey suspended 
ordisallowed by the accounting officer, and providing that the courts "herein 
tnentioned" shall not hâve jurisdiction "to hear and détermine other claima 
which hâve heretofore been rejected or reported on adversely by any court, 
department, or commission authorized to hear and détermine the same, "a 
district attorney is not concluded by the rejection of items in his bill by the 
department having charge of the auditing of the accounts of district at- 
torneys. 

SamB— COMPBNSATION — AtTENDANCB ON COMMISSIONEH BBFOBB AbREST. 

Under Rev. St. U. 8. § 834, providing for the compensation of district attor- 
ney s for the examination before a judge or commissioner of persons chargea 
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with crime, the district attorney is entitled to his "per diem" for time neoes- 
sarily spent in the investigation of an offense in co-operation with the com- 
missioner before the arrest is actually made, and witnesses are sworn. 
8. 8ame — Attbhdance on Àkraignmbnt, 

The district attorney is entitled to compensation for time actually and mec- 
essarlly spent upon the arralgnment before the commissioner, thou^h no 
witnesses are examlued, the maglstrate baving adjoarned the hearing on mo- 
tion of the accused. 
4. Samb— Application of Accdsed to Take Insoltent'b Oath. 

Compensation is recoverable for the actual examination of the accused upon 
an application to take the poor.convlct's oath. 
6. Same— Extra Woek. 

Under section 824, à district attorney who does two days' work inone isnot 
entitled to a double fee. 

6. Same — Discontinuancbs. 

An order remltting a crimlnal case from the circuit court to the district 
court, on motion of the district attorney, is not a judgment wîthin the mean- 
ing of section 834, prescribing the fee of the district attorney in such cases. 

7. Same. 

For services resultlng in a discontinuance before a commissioner the district 
attorney is to be paid under the "per diem" clause of section 834, and not un- 
der the clause prescribing the fee for discontinuances. 

8. Same. 

Where the accused is bound over by the commissioner to the district court, 
and the commissioner's record is sent to that court and docketed, a fee is re- 
coverable for a discontinuance, although no information bas been tiled. 

9. Same. 

Where the commissioner's record and bail-bond are returned to court, and 
an indictment is drawn, but the grand jury find not a true bill, a fee is re- 
coverable for a discontinuance. 

10. Same— Compromise op Civil Action. 

For services rendered by a district attorney in securing a compromise of a 
civil suit brought in favor of the United States, whereby the suit is dismissed 
without trial, ne is only entitled to the fee of flve dollars, allowed for a dis- 
continuance. 

11. Same— Extraordinaet Expenses. 

Under section 846, providing that where the ministerial oflScers of the 
United States shall incur extraordinary expense in executing the laws thereof, 
the payment of which is not specifically provided for, the président is author- 
ized to allow the payment thereof, etc., an action will not lie for money paid 
out by a district attorney to prevent the escape of an alleged criminal, the al- 
lowance not having been made by the président. 

12. Same— Inteknal Revenue Causes. 

Under section 838, providing that it shall be the duty of every district at- 
torney to institute the proper proceedings for any fines, penaltiea, and for- 
feitures which may hâve been incurred by reason of the violation of the in- 
ternai revenue law, unless he shall décide that the ends of justice do not 
require such proceedings, in which case he shall make report, etc., and that 
for the expenses incurred and services rendered in ail such cases he shall re- 
ceive, etc., the district attorney is not entitled to recover for services unless 
prosecutions hâve been commenced. 

18. Same— Clbrk Hirb — Office Expenses. 

He is entitled to recover for clerk hire and for necessary expenses of the of- 
fice, such as telegrams and printing and stationery. 

14. Same— Costs of Auditino Account. 

The court clerk's fées for recording the orders in connection with the audit- 
ing of the accounts of a district attorney should be paid directly to the clerk 
by the government. 

At Law. 

Lewis E. Stanton, m pro. per. 
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Geo. O.Gia,U. S. DïstAiiy. 

Shipman, J. This is a pétition of Lewis E. Stanton, Esq., late disr 
trict attomey of the United States 'for this district, wbich was brought to 
this court hy yirtue of the provisions of the act of March 3, 1887, en- 
titled "An act tô provide fôr the bringing of suits against the government 
of the United. States," to recover those items in his accounts as district 
attorney which hadi been suspended or disàllowed by the accounting of- 
ficers, or which, although allowed, hâve rxàt been paîd. Said pétition 
was duly served in accordance ^yith the provisions of thé sixth section of 
said act. The présent district attorney of the United States for this dis- 
trict appeared, filed an answer, which denied an indebtedness by the 
United Siatôs to, the pçtitioner, and uporithe trialdefended the interests 
of the government in sa,id suit. 

The first question in the cause is one of law, in regard to the jurisdic- 
tion of the court, and arises upçn the language of thé proviso in the first 
section of said act: "Proyided, however, that nothing in this section 
shall be construed as giving to either of the courts herein mentioned ju- 
risdiction * * * to hear and détermine other claims which hâve 
heretofore been rejected, or réported on adversely by any court, depart- 
ment, or commission authorized to hear and détermine the same." The 
position of the United States is that sôme of the items contained in the 
plaintiff's bill of particulars were, prior to March 3, 1887, rejected by 
the department which had charge pf the auditing of the accounts of dist- 
trict attorneys; and that, as to those items, no other court is empowered 
by the statute to adjudicate. The position is sustàined by the opinion 
of Judge Brewer in Sliss v. U. S., Si Fed. Rep. 781, which is hesitat- 
ingly followed by Judge Webb in Randv. U, S., 36 Fed. Rep. 671. Not- 
withstanding thé authority in; its favor, I àm not satisfied that this stat- 
ute was Hiereiy prospective in respect to disàllowed claims, but, on the 
contrary, think that this part of the proviso intended only to exclude 
irom either of the courts claims which had been adjiidicated by a court, 
department, or commission authorized to détermine between the parties. 
A large part of the jiirisdictipn of the court of claims, before the enact- 
ment of this statute, consisted in the considération of the validity of 
claims which had been rejected by the accounting officers of the govern- 
ment; and, among others, the décisions of the comptroUer of the treas- 
ury were the subjects of révision. Section 191, Rev. St. If the con- 
struction which is now cohtéhded foris correct, this important, branph of 
the business and duty of the court of claims would be abridged. It was 
not the intention of congress to diminish^ but, on the contrary, to en- 
large, the jurisdiction of that court. By statute a department is some- 
tijpes authorized to hear and finally détermine in regard to specifiéd 
^là?§es pf élaims;; ^s, for exaniple, the, department of the interior, and 
the commissioner of Indian afifairs, are made final judges of certain claims; 
and it is an adjudication under this statutory authority by which com- 
plète power to pass upon the amount or validity of a claim had been 
given to a department or commissioner that référence is had in the pro- 
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vîsô tindèr consîderâtîpii. The words "hëâr and âetérmîhe'* are aséd 
Uiree times in the finit sëôtion. They are ased twice tb define the powef 
of the courts to wliich new" Jùriadictibn is givèn. Once théy are lised to 
express the pôwér of the court, department, or commisàion which had 
previously passéd upon the claim. The words are used each time in the 
sanië senâé; that is, thëy refer to judicial détermination after a hearing 
and weighing of tèstimony oh both sides, and not to an ex farte account- 
ing. r am well aware that the word "heretofore " seems, under this Con^ 
strùctibh, to be of little value, but I think that the proviso was inserted 
out of abuhdânt cautiorl, lest subjects which had theretofore been adju- 
dicated by an authorized tribunal could be reconsidered under this stat- 
ute. If reliance is to be placed upon the opinion of the conférence cbm- 
mîttee, ùpon whose report this proviso was inserted, it referred to claims 
which were reé adjudicata upon being heard and détermined before any 
départméût, court, or commission, and not to claittis which had thei'eto- 
fore beeii réjected în the ordinary process of présentation and audit. 

À number of thé items iiï the plaintiffs bill, which were presénted 
prior to March 8, 1887, were not réjected; no definité action was taken; 
they were suspended for further inquiry or stàteméiit. Some of them 
were disallowed, lirhich seems to be équivalent to réjected. The items 
which were disallowed or réjected by the department prior to March 3, 
1887, and which I allow, amount to $125. The suspended items which 
I allow amount to 8349.50; and the admitted, but unpaid, items amoilnt 
to $15.40. 

The facts which are foiind to exist in regard to the several items in the 
bill of pàrticulars are as follows: 

Thé plaintiff'^às district attorney for thiô district from January 2, 
1885, to Ajpril 2, 1888. 

No. 1. The items in the half-yearly account of June 30, 1885, which 
were dîsallbwed, are: 

, "Attendance before CSomjoissioner in U. S. v. Meech, on January 17 

- . « « « « Prescott, " : « 19 

« « « « « Meech, " Peb. 18 

« » » « « jioath, » Jan. 29 

a « « « « Prescott, " " 14 

« •• « « " Bichmond, " March 80 

" " " " " Mayer, ? April 28 

—each at $5.00, and judgment in T/. S. ». Thompson, circuit court, April 

term, $10.00. Total $45.00." 

The first Prescott claim is not pressed. The Meech and Roath items, 
a,moùnting to $16, àrisè upon the foUowing facts. Méèch and Roath were 
défaulting c^shiers jh two Norwich banks, and thë cases were important. 
Thé days thfit aire chargèd ïor were days necessarily spent in NorWich, 
at the request of the parties iii interëst, in the actual ekamination and 
investigation of the casés, par tly'iii the office ôf the çominissipher, but 
b,efore the arrest was made; and no sworn tèstim;ouy ; of witriesses was 
fâkbh before ihécommissiotiefôii' the days t\^hith Weté disallowed. The 
action of the accounting officer is bâsed lipon a construction 6f section 
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824, whîch refuses 'fper diems" before commîssîoners, unless after arrest, 
and unless sworn testimony ia actually taken before the commissioner, 
This construction of that portion of the section which relates to the sub- 
ject of preliminary examination of criminal cases, is, in my opinion, in- 
correct. The language is: "For examination by a district attorney, be- 
fore a judge or commissioner, of persona charged with crime, five dollars a 
day for the time necessarilyemployed." It frequently happens, especially 
in important cases, that much time is necessarily and exclusively spent 
by the attorney in the investigation, préparation, and examination of the 
cases before the arrest is actually made, and before witnesses are sworn. 
The resuit of this investigation is submitted to the commissioner, before 
whom complaint is made, before arrest. The Roath and Meech items 
are of that class. This gênerai question was considered by Attorney 
General Black in 9 Op. Atty. Gen. 170, who came to the conclusion that 
there was no distinction betweep an investigation or examination before 
the warrant is issued, and that which cornes before the committal, and 
that examination of the person charged includes an investigation of the 
case. Confining myself to the facts in this case, I think that the dis- 
trict attorney is entitled to a fee of five dollars per day for the time neces- 
sarily employed in consultation or coroperation with the commissioner, 
in the preliminary proceedings of a criminal prosecution before the actual 
arrest. The second Meech item was for a day necessarily spent in Nor- 
wich with the commissioner, upon the arrest of the accused upon a new 
information. Thèse items are allowed. The item of five dollars for serv- 
ices in Prescott's case, on January 14th, is unobjectionable. The serv- 
ices were rendered and the day was spent before the commissioner in New 
Haven, after arrest, when the accused was arraigned. The Richmond and 
Mayer items involve the question whether, for actual services before com- 
missioners, and for actual services not provided for by docket fee, before 
the circuit or district court, on the same day, a double fee of five dol- 
lars can be allowed. I think that the intention of congress in section 824 
was to give only five dollars for the work of one daiy, which may not be 
provided for by docket fées; and if the attorney performs two days' work 
in one he is entitled to five dollars only. The item of $10 for judgment 
fee V. C. B. Thompson rests upon the foUowing facts: Thompson was 
arrested in Vermont and was bound over to the circuit court. In this 
district, ail criminal cases over which the district court bas jurisdiction 
are tried in that court. Upon motion, the case was remitted to the dis- 
trict court. Although the affirmative ruling upon the motion was a final 
disposition of the case, so far as the circuit court was concerned, I do 
not think it could be called a judgment in the sensé in which the word is 
used in the fee-bill, and which is a sentence or order pronounced on 
hearing of the points in issue, and determining the rights of the parties. 
This motion was a part of the ordinary routine business, for the per- 
formance of which the "per diem" of five dollars is given. Upon the 
items in No. 1, $20 are allowed. 

No. 2. The claimed and unpaid items in the half-yearly account end- 
ing December 31, 1885, are as follows: 
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Travel and attendance before court, in case of Eofeert Jeffrey, • $ 15 40 

Attendance before Com'r, alSo charged before circuit court, - 20 00 

Services in case v. E. "Williams, admlnistrator, ... 100 00 

Expenses in case of D^ G. Eodman, - - - - - 2 50 

8137 90 

The Jeffrey charge was suspended, but was aflerwards allowed by the 
accounting oflBcer, and is due for services actually rendered, and mile- 
age, which was traveled, but has never been paid. The $20 rest upon 
the question whicb is stated and decided in the Richmond and Mayer 
items, and a,re disallowed. The claim for $100 in the Williams case dé- 
pends upon the following facts: A civil suit in favor of the United States 
•was brought against Ephraim Williams, Jr . , as administra tor of his father's 
estate. The questions in the case made a settlement désirable, in the 
opinion of the attorriej'. It remained in court some time, and by his 
vigorous effort an équitable compromise was made without trial, and the 
money upon the compromise was paid to the government. For his spé- 
cial services the item is charged. That the feé of five dollars which ie 
allowed for a discontinuance is very inadéquate compensation for the 
services rendered, and for the time which was spent, is manifest; but 
compensation is controUed and governed by the statutes, and there is no 
clause in the fee-bill, and no section of the statutes, which authorizes 
the payment of a larger or spécial fee for services in a civil suit in which 
the United States is plaintiff. The rule of law is correctly announced 
by Attorney General Black in 9 Op. Atty. Gen. 146: 

" Wiien a duty is enjoined upon him (tlie district attorney) by the law of 
his office, and not merely by the request of a départaient, he is bound to per- 
form it, and take as compensation what the law gives him. * * * AU 
civil suits in which the United States are a party of record fall within this 
prineiple. In them no charge for extra services ean legally be allowed, though 
it be true that some of them require an amount of labor and skill for which 
the compensation allowed by the fee-bill is altogether inadéquate." 

The law is also thns correctly summarized in the opinion of Attorney 
General Bâtes, 10 Op. Atty. Gén. 489: 

"A district attorney is entitled to recelve for the prosecution of any civil 
action in wbicb the United States is concerned, before a fédéral court of his 
district, only the fee provided by the act, " — ^now embodied in section 824. 

To the charge of $2.50, which was paid to the judge of probate for 
copies of record which were ordered bj' the solicitor of the treasury, and 
which related to the estate of Daniel G. Rodman, a sûrety upon a col- 
lector's bond, no objection is made, but it is unpaid. Upon the itema 
in No. 2, $17.90 are allowed. 

No. 3. TTpon the account for the first half year of 1886, the attorney 
claims eight per diems before commissioners, of five dollars each, which 
were suspended, and are still unpaid, viz.: January 23d, B. G. Thomp- 
son; February éth, Gharles Bunnell; February 25th, D. H. Holcomb; 
February 28th, Manna Alderman; February 29th, George J. Hinman; 
v.37F.no.6— 17 
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March lOth, Coleipan & Bémeht ; May 17th, Nathan Rose. Ail thèse 
dàys were actually and necèssarily spen|;upon the arraignment before the 
cqmmissioner, after arrest. Ûpon tiie suspended days no witnesses were 
examined, for the reason that the magistrate adjourned the hearing, for 
reasons satisfactory to himself, upon motion of the accused. . The attor- 
ney was présent upon eaçh of the days, for the purpose of the examina- 
tions. Thé item of $iO is allbwed, and of $2 for unpaid and due mile- 
age. The attorney alsp claims $105, the same being admitted items of 
this account, which the aëcounting offlcer suspended, because an exam- 
iner of the department of justice had reported, in 1886, that upon 21 
court days in 1885, which had been paid for in the account for that year, 
no business was done. Th'e examiner made a subséquent report that the 
days were business days. The suspension was continued that the attor- 
ney might show that upon thèse days he was tteçefsarily employed in 
court lipon the business of the government. The suspension was upon 
the ground that if the attorney could not explain satisfactorily the re- 
quired facls in regard to the days in 1885, the sum of $105 shbuld bè 
set off against a like sum, which was admitted to b'e due upon the ac- 
count for' "the first half of 1886. No notice of sèt-off or counter-claim 
is made ôr pleaded. If it is not necessary to give notice of such a dé- 
fense, thé facts jn the case are substantially identical with those here- 
after stated in regard to item d of No. 4. In the last half of 1^85, the 
attorney necôssarily attendéd 21 days in a court of the United States, in 
the business of the United States, less those hereinaftér deducted by his 
agreement. Upon No. 3, $147 are allowed, less the amouht hereinaftér 
agreed by the attorney tobe deducted for absences in August, 1885. 

' No. 4. Upon the account fdr the half yéar endiug Deeember 31 , 1886, 
the attorney claims : 

a) Por 14 dj^continuançes before commissioners, at $5, - - ^70 

For 4 pej- diems before commiasioners — U. S. ■». Bartram, Septem? 

ber27th; U.S.î?.,Willis,0ctoberl8th; U. S. ■». Plumb, July I4t]i ; 

U. S. V. Penard, Octobei- 6th, - - - - - 20 

(f) 4 charges for discontinuances in district court, - - > 20 

(d) 39 court per diems in circuit and district courts, - - 195 

The facts in regard to iteiu o are as follows: Thèse were criminal 
çà^es for, violation of the internai revenue acts, upon which propositions 
for compromise were made and forwarded to the commissioner of internai 
revenue. To save expense to the accused, who must pay the costs, and for 
siiîoplicity of procédure, the accused were not bôund over, but the cases 
■Were adjourned by the commissioner ; the accused being upon Bail, until 
ail iaeceptahce ijï rejection of the offers bf compromise. They were ail àc- 
cëpted, and by direction of the commissioner of internai révenue the 
cases were discontinued, and for the services à discontitiuancé fée îs 
charged. The judgment and discontihuance fées in section 824 rèfer, in 
liiy opinion, to fées for services in the circuit or district courts. AU Serv- 
ices before commissioners are payable under the per dte»i clause. For 
the services which resùltedin a discontinuançe before the commissioner 
lipon his docket, or the withdraWal of the caée, I see no reason why the 
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^ dîem fee offive!, dollars. isnotjustly qhargeable, for the reasons wMch 
hâve been ' heretofore given, The service is a necessary one, requkea 
time, is useffil, and is in the interest of ecpnoray and efBciency. Upon 
an amendment of the bill of particulars, the sum of $70 will be allowed. 

The charge in item b is properly made. The days which are charged 
were necessarily spent in actual attendance before conamissioners, upon 
the arraignment after arrest, in the examination of the accused. The 
Willis case.was the actual examination of the accused upon an applicar 
tion to take the poor convict's oath under section 1042 of the Revised 
Statutes. He was supposed to be possessed of property. The fee is 
payable under section 824. 

The charge in item c is properly made. In four cases before conamis- 
sioners the accused were bound over to the district court, the commis- 
sioner's record, with thé bail-bonds, were sent to the court, and were 
docketed. The cases were then discontinued, and the discontinuance 
fées were not regarded by the accoUnting ofificer as payable, because no 
information, had been filed. When the commissioner's record has been 
returned to and docketed in thé district court, the case is in thàt court, 
and remains there until it is disposed of by aflSrmative action. Thé ac- 
cused then appears, and can ask for a réduction of the bond; or the bàil^ 
bond can be called or forfeited. This is in accordance with theunifprm 
usage of the district court in this district, and is in harmony with thé 
usage of the state courts of this state. 

The charge in item d is one upon which the action of the accounting 
ofificers has not been uniform. Sometimesa like charge is allowed. The 
suspension was for information as to whether the attomey was actually 
présent on those days upon business of the United States ; Hartford, the 
place where the court was held, being the place of the attorney's rési- 
dence. The facts are as follows . In this district the terms of the 
courts, as a rule, continue until the succeeding term commences. The 
circuit court, as a court of equity, is always open, and the district court 
is open for the performance of the business appropriate to that court; 
but no days are entered upon the minutes of the clerk as "court dàys " 
unless business is actually done, or, having been regularly assigned, ia 
postponed. Fifty-seven court days are entered upon the minutes during 
this half year, and the attorney was in necessary attendance in court upon 
the business of the United States for 53 separate days, perhaps more; 
but the custom of the présent attomey, who lives in Hartford, has been 
to take the record of the clerk as the days for which the charge is to be 
made, and not to keep a separate account of each day, and of the busi- 
ness which he transacted, — a custom which is in the interest of economy, 
and of convenienœ to the court. The business of the office and the re- 
quirementSiOf the government are of that character that fréquent attend- 
ance in court, at the clerk's office, or at the judge's chambers, is neces- 
sary, for which the per diem compensation is allowed, and without which 
the office is of little peeuniary value. Upon No. 4, $305 are allowed, 
less the amount hereinafter agreed by the attorney to be deducted for ab- 
sence in August, 1886. 
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No. 5. For account for qtlarter ending June 30, 1887, $325. Of thia 
amount $320 bas been allowed, bût bas net been paid. One "court day " 
of flve dollars was suspended, but should be paid for reasons heretofore 
Btated. Upon No. 5, $325 are allowed. 

No. 6. Upon quarterly account for quarter ending September 30, 1887, 
the attorney claims: 

For twenty-three court "per diems" during the quarter, - - $115 00 

l'or attendance befure a commissioner in U. S. v. Sparks, Angust 
12th, and U. S. B. Roemer, August 15th, - - - 10 00 

The "par diems" are due for 23 days of necessary attendance in court 
on the business of the United States, and are allowed for the reasons 
heretofore stated. There is no assistant attorney in this district, and in 
the absence of the plaintifiF from the state, upon his summer vacation, 
he employed counsel to represent him in the two named cases, who at- 
tended before the commissioner. The attorney paid them $10. The 
two items are allowed, amounting to $125. 

No. 7. Upon quarterly account for quarter ending March 31, 1888, 
the attorney claims: 

Two per diems in TJ. S. v. W. 0. Griswold, - '-'' - - - $ 10 00 

Discontinuance of U. 8. B. Parker, - - - - 6 00 

Thirty-one court days, ..-.-. 155 00 

The days in the matter of Griswold were necessarily spent before the 
eommissioner after arrest, and upon arraignment, and the fées should be 
allowed. In U. S. v. Parker the comraissioner's record was returned to 
court, with the bail-bond, and an indictment was drawn, but the grand 
jury found not a true bill. This action did not discharge the aCcused, 
for a new indictment could hâve been presented to another grand jury. 
In order to disohai^e the accused and his bondsmen, the case must be 
discontinued. The fee was properly charged. The 31 court days rest 
upon the same grounds which hâve been previously stated, the attorney 
having necessarily attend ed 31 days in a court of the United States on 
the business of the United States. Upon No. 7, $170 are allowed. 

No. 8. To cash paid 0. D. Seymour for services in the arrest of R. S. 
Hicks, $32.83. Had the accounting officers understood the nature of 
this bill it would undoubtedly hâve been approved, and authority hâve 
been obtained for its payment; for the bill is an eminently just one. 
The spécial expenses were incurred, and were specially taken, under a 
widely entertained appréhension that the accused would escape, and in 
conséquence of a détermination that the laws should be executed. They 
were entered into upon careful considération and consultation with those 
who were in a situation to give ad vice. If the accused had escaped, the 
attorney would hâve been reproached. But, under section 846 — ^the only 
section which relates to the subject — it is not a debt for which an action 
will lie. The clause of the section which relates to extra expenses of 
this sort provides "that where ,the ministerial ofRcers of the United States 
hâve or shall incur extraordinary expansé in execoting the laws thereof, 
the payment of which is not specifically provided for, the président of 
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the tJnîted States îs authorized to allow the payment thereof tinder the 
spécial taxation of the district or circuit court of the district in which 
the said services hâve been or shall be rendered, to be paid from the ap- 
propriation for defraying the expenses of the judiciary." The président 
alone isvestedwith powerto allow the payment of this class of expenses, 
after they hâve been specially taxed. If he does not think that the 
aUowanoe is proper, or does not authorize thé payment, they cannot be 
paid, and with bis décision the courts cannot, in my opinion, interfère. 

No. 9. To cash paid for telegrams for the United States from September 
25, 1885, to March 31, 1888, $38.37. Copies of thèse telegrams were 
kept, and were produced and examined. They are the ordinary and 
necessary communications in regard to criminal business, were a part of 
the necessary expenses of the office, and were necessarily sent in the course 
of officiai business. The amount of the bill is allowed. 

No. 10. Clerk hire from January 2, 1885, to April 2, 1888, approved 
by attorney gênerai, but rejected by comptroUer, $699. In view of the 
large amount of clérical work in the way of reports which is required by 
the departments, and of the amount of business which the attorney was 
called upon to perform in the collection of internai revenue, at the in- 
stance of the collector of revenue, the assistance of clerks was important 
and necessary, and was obtained. The amount olaimed, and which was 
paid by the attorney, being about $216 per annum, is a moderate one, 
and should be allowed. This item, with the next one, is payable under 
section 835. 

No. 11. Cash paid from January 2, 1885, to April 2, 1888, on ac- 
count of printing and stationery of the United States, $64.55. The bUl 
was a part of the necessary expenses of the office. The articles thereini 
mentioned were furnished and were paid for, and the bill is aUowed. 

No. 12. Fées for examination, and report to the secretary of the trèa* 
ury, under section 838, of 37 "No Pros." customs cases, and for like 
services to commissioner of internai revenue, in 192 "No Pros." internai 
revenue cases, at $5 each, $1,145. Thèse were cases which were re* 
ported to the attorney by the proper officers in this district, were exam- 
ined, and, for adéquate reasons, were settled without suit, or were not 
prosecuted. The attorney claims, under section 838, that a proper and 
adéquate fee for bis services should be paid. The secretary of the trea* 
ury rejected the claim, after its présentation in the year 1888, upon 
the ground that payment thereof is unauthorized by the section, which 
is as folio ws; 

"It shall be the duty of every district attorney to whom any collector of 
customs or of internai revenue shall report, according to law, any case in 
which any fine, penalty, or forfeiture bas been incurred in the district of such 
attorney for the violation of any law of the United States relating to the rev- 
enue, to cause the proper proceedings to be commenced and prosecuted with- 
out delayfor the fines, penalties, and forfeitures in such case provided, unless 
upon inquiry and examination be shall décide that such proceedings cannot 
probably be sustained, or that the ends of public justice do not require that 
such proceedings should be instituted, in which case be sball report the facts 
In customs cases to the secretary of the treasury, and in internai revenue 
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cases to the commissioner ot internai revenue, for their direction. And for 
the expenaeg Incurred and services rendered in ail such case? the district at- 
torney shall recëive and be paid from the treaaury such su m as the secretary 
of the treasury shall deem justand reasonable, tiponthecertiflcateof the judge 
before whom such cases are tried or disposed of." 

This question has been frequently under considération by the treasury 
depàrtment, and the secretary followed the practice since 1873. If sec- 
tion 838 was the only one which now relates, or has related, to this class 
of cases, the construction of the attorney, and for which he has the au- 
thority of U. 8. v. Bliss, 23 Fed. Rep. 26, would seem to be the correct 
one; but, as pointed out by Attorney General Brewster, in his opinion 
in 31 Int. Rev. Rec. 70, section 838 was an amendment, in 1873, of 
the seventh section of the act of July 18, 1866, now re-enacted as sec- 
tion 3085 of the Revised Statutes, which is as follows: 

"District attorneys, upon receiving the report of a collector, shall cause suit 
and prosecution to be commeneed and proseeuted without delay for the fines 
ànd Personal penalties by law in such case provided, unless upon inquiry and 
examination they shall décide that a conviction cannot probably be obtained, 
or that the ends of public justice do not require that a suit or prosecution 
Bhould be instiluted, in which case they shall report the facts to thé secretary 
of the treasury for his direction. For expenses incurred and services ren- 
dered in prosecutions for such fines and personal penalties, they shall receive 
such allowance as the secretary of the treasury shall deem just and reasona- 
ble, upon the certiticateof the judge before whom such prosecution was had." 

It is obvious that the payment provided by section 8085 is only where 
prosecutions hâve been actuaily commeneed, and that section 838 was 
an enlargement of the pre-existing statute, so as to make its provisions 
applicable to internai revenue cases also. Viewed in this historical light, 
the provisions in the two sections in regard to payment for services are 
of the same character; and, notwithstanding the phraseology of section 
838 is somewhat différent from the pre-existing statute, I am of opin- 
ion that it was not the intention of congress to authorize payment for 
thèse services, unless prosecutions had been commeneed. The opinions 
of Attorney Gênerais Brewster and Garland are to the same effect. 

No. 13. The attorney also présents a bill of the clerk of the district 
court for original and duplicata orders passed in approval of the attor- 
ney 's accounts in accordance with the statute of February 22, 1875, (18 
St. 333,) since July, 1886,— $26.90. The clerk's fées on similar orders 
wer,e paid prior to July, 1886, by the government, but since that daté 
hâve been disallowed, as chargeable only to the attorney. The statute 
requires that the ogicer shall prove, in open court, his services, and that 
the court shall thereupon cause to be entered of record an order approv- 
ing or disapproving the acoount. The clerk's fées for thèse orders are 
in accordance with the fee-bill. By the statute the judge of the court is 
made an auditin^ officer, and thé clerk is compelled to enter the audit- 
■ing orders in thè records. For thèse auditing services, so far as they 
are provided for in the fee-bill, the government, which requires the serv- 
ices to be rendered, is indebted to the clerk. The officers whose accounts 
are audited are not required by the statute to pay the expenses of the 
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audit. The bill should be paid directly by the govemment to the clerk. 
It is not properly chargeable to the attorney, and therefore should b^ 
hère disallowed. Upon thé foregoing bill, as allowed, $255 hâve been 
paid since suit Waa brolught, and the attorney agrées that $45 should bé 
deducted for absenéès in Augûst, 1885, and August, 1886. Let judg- 
ment be entered in favor of the petitioner for thesumof $1,611,82, and 
the taxable costs under the statute of March 8, 1887. 



Uhitbd States ». GuioK. 
(Dittriet Court, B. B, Missouri, B. B. January 14, J889.) 

BLKCTIONB ASD VOTBBS— iNmODATION OP VOTBB. 

Where the évidence tends to show that défendant was at the polla forthe 
purpose of scrutinizing the rote cast, and it does not appoar that he acted 
with evil motive or intentin challenging a vote, a conviction cannot he had, 
under Bev. St. U. S. § 5511, for "inducing a voter by threat or intimidation 
to refuse to vote. " 

Indictment for Intimidation of Voter. On demurrer to évidence. 

The indictment in this case was framed under section 5511, Rev. St. 
U. S., and chargedthat défendant uniawfully, by threats and intimida- 
tion, induced one Samuel Butler, a duly-qualified voter, to refuse to vote 
atan élection, held for a représentative in congress of the United States, 
in the city of St. Louis, on November 6, 1888. At the cdnçlQsiôn of 
the government's case a demurrer was interposed to the testimony. 

Thomas P. Bashaw, U. S. Atty. 

Thanuis B. Harvey, for défendant. ' 

Thayî31, J., (praïïy.) Tô make out the offense defîned by section 
5511, Rev. St. Ù. S., "of inducing a voter by threat or intimidation to 
refuse to vote," it must appear, either directly or by fair inference from 
the proof, that the accused acted with evil motive or intent. That is 
to say, it should appear thathe threatened or intimidated a person 
whom he knew or had reason to suppose was a duly-qualified voter. If 
a citizen at the poils challenges the right of another citizen to vote, and 
does so in good faith, believing that the party challenged is not a iquàli- 
fied voter, no offense is committed under the statute, although the chal- 
lenge is accompanied with a threat to hâve the party ârrested and pros- 
ecuted if he persists in voting. In the présent instance, ail the évidence 
on behalf of thé govetnment, iû my opinion, tends to show that the ac- 
cused acted in good faith, withput evil intent. It tends to show that 
the accused was at the poils for the purpose of scrutinizing the vote cast, 
and that he believed that Butler was not a qualified voter, and that he 
challenged his vote solely in conséquence of such bélief. If ariy fact bas 
been proven tending to show that the accused acted inaîa Jide, that iS to 
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say, with întent to deprîve a citizen of his vote, whom he supposed or 
had reason to believe was a légal voter, I hâve failed to note it. The 
jury must be instructed to acquit. A construction must not be placed on 
the statute that will deprive a citizen of his right of challenge, as that 
right in many cases is quite as important as the right to vote. Further- 
more, the law was not intended to restrict the right of challenge, when 
exercised in good faith. The jury will return a verdict of not guilty. 



RosENTHAL et ol. V. The Louisiana. 
(Oireuit Court, E. D. LouUiana. January 11, 1889.) 

1. Shippiitgi — Carriage dp Goods— Pleading— AmÉndmbnt. 

To a libel for the value of goods shipped on claimants' vessel under a con- 
tract of aSreigbtment, claimants answered, admitting the contract and deliv- 
ery of the goods to the master of the wharf at the place of shipment, but 
alleged that the goods were accidentally destroyed by flre while on the pier, 
and before they were actually laden on board, and that the bill of lading ex- 
empted them from loss by flre at sea or in port. Libelant flied an amended 
libel, alleging that claimants agreed to insure the goods for the amount 
claimed, from the time they came Into their possession untll laden on bpard; 
and, having failed to make the insurance, they were liable. Held, that the 
ameadment was not incousistent with the original libel. 

2. ADMIRALTT— JcRISDIOTIOISr— CONTRACTS. 

The contract of afFreightment, the basis of the ship's liability, being a mari' 
time contract, the additional stipulation for insurance while the goods were 
on the wharf cannot oust the jurisdiction of the admiralty. 

In Admiralty. On appeal from district court. 

Libel by Roaenthal Bros, against the steam-ship Louisiana for breach 
of contract of affreightment. Decree for libelants, and claimants ap- 
peal. 

Bagne & Denegre, for appellants. 

Homor & Lee, for appellees. 

Paedee, J. The commercial firm of Rosenthal Bros., of the city of 
New Orléans, brought a libel in the district court for non-delivery of cer- 
tain 12 cases of shirts, valued in New York at $1,106.42, shipped on 
board the Louisiana, to be delivered to libelants at New Orléans, they 
paying freight. The claimants answer, admitting the afFreightment con- 
tract, the delivery of the goods to the master on the wharf at the port 
of New York, the issuance of the bill of lading; but then allège that, 
after the gpods were delivered to the master, and while on the pier, a 
fire accidentally broke out on the said pier, and that therefrom said 
goods were destroyed by fire before they were ever actually shipped or 
laden on board; and they further allège that the bill of lading granted 
and iasued in the case, and made the basis of the libelants' suit, con- 
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tained, among other provisions, an express provision that the said steam- 
ship Louisiana and owners "should not be liable for any loss, damage, 
or injury to said goods, which should be caused by the acts of God, fire 
at sea or in port," etc. ; and they claim , by virtue of such exemption, that 
although the goods were destroyed by fire after delivery to the ship, yet 
neither the ship nor owners are liable. Thereupon libelants filed an 
amendment to their original libel, averring "that if their said goods were 
destroyed by fire while on the pier of the claimants in the city of New 
York, as alleged in the answer, that still the said claimants are liable 
for the value of said goods; because said merchandise was sent to said 
port for shipment to New Orléans, under assurance and statements made 
by the agents of said steam-ship Louisiana and of said respondents, both 
at the port of New Orléans, where the said libelants réside, and at the 
port of New York, where the respondents réside, that the same was cov- 
ered and protected by said steam-ship owners by insurance effected by 
them against loss or damage by fire by lying on said pier awaiting ship- 
ment." Thereupon the claimants filed auexception to the said amended 
libel on the ground that it was at variance and inconsistent with the 
original libel filed, and on the further ground that the contract alleged 
in said amendment was not a maritime contract, and that, with regard 
to said contract, the court was without jurisdiction. The district judge, 
in giving judgment for the libelants, gave the following reasons in such 
judgment, that "there was a contract by which respondents agreed to in- 
sure the goods for the value of which this suit was brought, from the 
time they came into their possession up to the time they were laden on 
board; and that, having failed to make such insurance, they are liable 
for the value of the goods at the port of New York." 

The case made by the pleadings and évidence is a contract of affreight- 
ment with an ancillary provision that while the ship was not to be lia- 
ble for fire on board, either at sea or in port, yet she was to protect thè 
goods from fire while on the wharf awaiting lading. It is difficult t6 
see any inconsistency in the provisions of this contract. The ship was 
certainly liable as carrier from the acceptance by it of the goods on th^ 
wharf. See Macl. Shipp. 413; Abb. Shipp. 345. By the termsof the 
bill of lading in this case (and it is a common one in such bills) the ship 
was not to be liable for damages from fire at sea or in port; yet while 
the goods were in the custody of the carrier, although not yet loaded, 
the carrier wa,s responsible for loss or damage arising from négligence, 
if not responsible for loss arising from accident. The exemption from 
liability from fire at sea or in port, contained in the biU of l&ding, might 
well be considered to apply only when the goods were loaded on board; 
and the parties could well agrée, as they appear to hâve done, that the 
goods should be protected while on the wharf, and in danger from out- 
side négligence; and particularly when, as appears in this case, such 
provisions seen;i to be necessary to obtain freight for the ship. See Walker 
V. Transportation Ço., 3 Wall. 150. 

As to jurisdiction, there seems to be no doubt. As the main contract 
(and the basis of the ship's liability) is a maritime contract, thé addi- 
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tional stipulation as to insurance while the goods lay on the wharf can- 
not Qjist the jqrisdiction. I agrée withi the district judge, that on the 
case made judgment shpuld go for libelants. 



Gbay «. MooBE et al. Same v. Bohnk ad. Same ». Mason et al. 
{Oà-euit Court, E. B. Loiiisiana. J^nuary 11, 1889.) 

1. Shipping— Cakbiagb of Qoods— Contract— Time of thb Essbncb. 

When the tiine of the arrivai of the vessel at port of shipment is specifled 
in the contract to furaîsh freight, and both parties contract wlth regard to It, 
it ÏB in the nature of a. condition précèdent to the enforcement of the contract 
by the owner. 

i. Same— Cancellation Clause. 

Wheré contracta f or furnishing freight are entered into inreliance upon 
nntrne représentations as to the arrivai of the vessel at port of shipment, 
which représentations amount to a warranty on the part of the ship and her 
agents, tney cannot be enforced agaihst the shlppers, though the coutracts 
contaiuëd no canâéling clause. 

In Àdmiralty. Appeals from district court. 
Libiéls for breach of contracts to fumisli freight. From a decree dis- 
missiilg the libels, libel4ht appéals. 

£L' D. (>i3^ and S. IF.'jfejifmsrioîi, foi* appellant. 
Forrar, t/britM <fc ifratec^witt,, for appellees. 

. Pabdek, J. Thèse cas^ involve substantially the same facts, and 
hâve been argued and submitted , together. They are suits brought by 
the owner of the steam-ship City of Manchester against the several de- 
fendants for damages growing out of alleged default in the performance 
of contracts to furnish freight to the said steam-ship City of Manchester, 
îbe folio wing are sampïçs of thé contracts entered into: 

"Geo. GeBde8> Fbbight Bèôkeb, 37 Caeondelbt Stbeet. 

"New Orléans, No V. 2d, 1886. 
«jlféssrïl .Ross, JTèért A Co.: Please eûter my engagement to-day: 2,000 

baies of cotton per SS. City of Manchester, hère about 20th Nov., Capt. — -, 

for Havre, at | cents per Ib., with B% primage. 

. "Youfs, respectfully, Geo. Gebdes. 

«l.OQO b/c Wm, Blake- 1,000, L. E. Moore & Ce.» 

"Ed. GoDTirBiE, Fbbight Beokeb, 26 Union Stbeet. Eemoved to 44 

Caeondelet St. 

"New Orléans, Nov. 4th. 1886. 
"Messrs. Ross, Eeeh cÊ Oo. : This day èngaged 500 baies of cotton fpr SS. 

City of Manchesterj to arrive , Capt; — , for Havre, at 25-32 at 5% 

prjnaage, account of L. E. Moore. & Co." 

.;. "Yours, respectfully, Ed. Coutceie." 
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On the 23d of October,1886, the agents offhe steam-sHp City of 
Manchester sent the followlng cablegram: 

"OCT, 23d, 1886. 
" Mr. James Gray, WKitby : l8 Manchester coming?" 

— And afterwards received the folio wing answer: 

"Cardiff, Oct. 25tli, 1886. 
"Ross, Keen & Co., New Orléans: Manchester leaving Genoa in few days 
for New Orléans." 

Mr. William P. Eoss, of the firm of Ross, Keen & Co., who made the 
négbtiations on the part of the steam-ship City of Manchester, téstifies 
as follows: 

"Question. New, it is alleged on the part of the défendants that the ship 
did not arrive in time in order to carry ont this contract, and that they were 
therefore released from it. Ânswer. I say at the time I made the engage- 
ments, I showed the freight brokers the copy we had received as to the posi- 
tion oï the ship, which in the âgocing had been estimated to be due about the 
20th of November, and it is on that alone that we made the contracts. Wo 
did not make them for the November shipments, or with the canceling 
clause." 

The ship did not sail from Genoa in a few days, in fact did not saiî 
from Genoa' for New Orléans until the ISth day of November, — a perjod 
of nearly four weeks; and did not arrive in New Orléans until the 6th 
day of December. On this showing, it seems clear that the contention 
of the défendants that they entered into the contracts on thei faith of the 
représentations of the agents of the ship that she would arrive' about 
November 20t.b, is well foianded; and that the agents so understood the 
matter seems dear from other telegrams sent by them to the owners, 
to-wit: 

"New Orléans, 4th Nov., 1886. 

"Keen & Co, to James Gray, Hogan, New York: Hâve engaged 1,100 at 
25, but I must linow her position. Hâve informed shippei's she would be 
hère soun after 20th, as cable of 25th stated she would leave Genoa in a few 
days. Canyou meet Ross at Pensacola for shipping convention there lOth 
November? May possiblydevelop some business." 

"Nov. 5th, 1886. 

"Mr. James Gray, Atlantic Hôtel, Norfolk, Va.: Steamer's position dis- 
appuinting, but do not look for any trouble with engagements, as market 
firm. ïhink Pensacola convention worth attending." 

"When time, therefore, is specified, and both parties contract with re- 
gard to it, whèther it be the time at which the vessel is to be ready to 
receive cargo, or the day of sailing, or of arrivai outwards, or the 
day of any other event in the voyage, the courts hold tliat it is in the 
nature of a condition précèdent to the rights of the owner under the fest 
of the charter-party." Macl. Shipp. 372. Time ànd situation of a ves- 
sel are matériàlly essential parts of the contract of chartér-party or af- 
freightmerit. See Lowherv. BaTigs, 2 Wall. 732; Davison V. Fon Lingen, 
113 TJ. S. 50, 6 Sup. et Rep. 346; Nmrington v. Wright, 115 U. S. 
188, 6 Sùp. et. Rèp. 12j FiUey v. Fope, 115 U. S. 213, 6 Sùp. Ct. Èep. 
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19; RoUing-WR Co. v. Wioâ£a, 121 U, S. 260, 7 Sup, Ct. Rep. 882. 
The proctors for libelant contend tbat, as there was no canceling clause 
in the said contracta, (and on this point there is some évidence to show 
that theship's agents refused to put in a canceling clause,) the contract 
was enforceable against the défendants at whatever date the ship might 
arrive. On this point it is only necessary to say that the présence or 
absence of a canceling clause in the contracts sued on can eut no figure; 
because the contracts were based upon untrue représentations as to the 
sailing and arrivai of the ship, which représentations amounted to war- 
ranties on the part of the ship and her agents. It seems clear that libel- 
ant cannot recover, and judgment to that effect will be entered; costs of 
this and the district court to be paid by libelant. 



Seaman e{ aï. p. Adlbr e< oZ. 

{^Oiremt Court, E. B. Louidana. January 9, 1889.) 

SHiPPiiia— Fbbight— LiABiLiTT OF Consignée. 

The copsignee of merchandise, whOjis also owner, is liable for the freîght 
thereon, though without fault of the ship's crew it bas, bj^ exposure to severe 
' weather beforé shipment, become worthlesa at the time of delivery. 

In Admiralty. Libel for freight. On appeal from district court. 

Libel byS. H. Seaman and others, owners of the ship Louisiana, 
against A. Adler and others for freight money. Judgment for libelants, 
aad respondents appeal . 

Fergus Keman, for appellants. 

E. W. Hwdinglmiy for appellees. 

' Paedee, J. In January, 1887, Adler & Co. ordered through mer- 
çïiandise brolsers in New York 200 barrels of Irish potatoes, to be shipped 
to them at New Orléans. The potatoes were bought from Oscar From- 
mel & Bro., who delivered the same to the steam-ship Louisiana, con- 
signedi to A. Adler & Co., at New Orléans. At the time of delivery to 
the ship the weather was very cold, and it is a fair inference, from the 
évidence of the case, that during the loading and hauling necessary, the 
potatoes were frost-bitten. On her- voyage to this port the steam-ship 
Louisiana was delayed by an accident to her machinery some 10 days. 
't'h$ potatoes arrived hère in a rotten and worthless condition. Adler & 
Co. sent dpwn for à dray-load, and had carted to their store about 50 
barrels, which they examined, and discovered the rotteu condition of the 
potatoes; whereupon they refused to accept any more. The agent of 
the Louisiana demanded the freight of Adler & Co., which was refused, 
and th^reupon, between Adler & Co. and the steam-ship's agent, a tele- 
gram.yas drajWn up to the shippers, Frommel & Bro., inquiringwhat 
disposition should be made of the potatoes, and asking for a^thority to 
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pay the freîght for theîr account. To thîs telegram no answer was re- 
ceived, and thereupon Adler & Co. gave orders to Morphy, auctioneer, 
to sell the potatoes at public auction for account of whom it might con- 
cern. At the auction sale they did not bring the price of the barrels in 
which they were packed, and not enough to pay freight. Adler & Co. 
still refusing to pay freight, the owners of the steam-ship bring a libel in 
personam for the freight money, 

The questions presented for décision are — Mrst. Whether the vessel 
earned her freight money. Second. If she has earned her freight 
money, are Adler & Co. liable therefor? There doesn't seena to be'any 
trouble under the évidence in finding that the vessel earned freight money. 
The potatoes, it is true, were received in apparent good order; but they 
were properly stowed, and received no injury while on board, except it 
may be from delay . The delay was caused by an accident to the ,ma- 
chinery, which is one of the excepted périls mentioned in the bill of 
lading. It is pretty plear from the évidence that the damage to the po- 
tatoes was caused by cold weather at the time of delivery in New Ifork, 
On the second point, a great deal of argument has been had, tending to 
show that a consignée is not liable for freight mopey unless he reeei.ves 
the goods, and the law on this point may be taken to be that way. See 
Abb. Shipp. ma,rg. p. 421; and Mael. Shipp. 600. The case shows, 
however, that A<îler & Co., although nominaily, in the bill of lading, 
consignées, really were the owners of the goods. It is clear that when 
they ordered potatoes in New York, to be shipped to them at New Or- 
léans, that the contract of sale was complète upon the delivery of the 
goods to the carrier. See Abb. Shipp. 326. Authprities might bemul- 
tiplied to any extent upon this point. The real case is that Adler & Co. 
shipped the potatoes by the Louisiana, which vessel complied, in ail re- 
spects, with its contract as a carrier. "It may happen, howevpr, that 
goods existing in species, when brought to the place of destination, are 
so deteriorated in condition as not to be worth the freight; and then 
arises the question whether the merchant is bound to pay the freight, or 
is at liberty to abandon the goods to the ship-owner for bis claim., In 
considering it, the causes from which the détérioration in the merchan- 
dise may proceed, must be distinguished. If it proceeds from the fault 
of the master or mariners, the merchant isentitled to a compensation, 
and may recover it against the owners or master." Macl. Shipp. 469. 
"On the other hand, if the détérioration proceeds from an intrinsic prin- 
ciple of decay naturally inhérent in the comniodity itself, whether active 
in every situation, or onlyin the, confinement and clogeness of the hold 
of the ship, the merchant must bear the loss, and pay the freight, The 
master and owners are in no fault; nprdoes their contract, though taken 
as the contract of common carriers, contaiij any Insurance or guaranty 
against suchi an event." Id. 470. Judgment must go for the libelants. 
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O'NeiL t). Thè I. M. NORTH. 

{Dkiriet Oowrt, S.D. Nea York. December 21, 1888.) 

COLLISION— Tu& Landing Towr— NBGLiGBisrcB— Damasbs. 

The tug N., in landin^ a tow 6f nine éanal-boats at the dock at Port Ewen, 
North river, throngh miBcalculatîon and the kinking of the tow upon a slack 
hawser, ran the libelant's canal-boat upon the corner of agapin the dock, 
bringing the boat to a dead stand, causing her damage. Though the boat 
•was old, aûd not vei^ strong about thé bows, the blow being much more vio- 
. lent tban the brdinary contacts of navigation, held,\h&t she was not unsea- 
worthy, npr so weak as to reqnire notice of weakness to the tug; that notice, 
if given, could uot hâve afEected her handling; and that she wa,8 therefore 
entitled to fnll damages. ' 

In Admiraîty. Libel foi» damages. 

Libel by Kate O'Neil agàînst thé tug North for négligence in running 
a canal-boat against the corner of the dock at Port Ewen, on the North 
river, when landing à tow of canal-boats. 

Hyhnd <& ZabrisMe, for libelantJ 

Êobert D. Beriedict, for cl&ira&nijs. 

Beown, J. I am satisfied that the libelant's wîtnessèS are mistaken in 
tbeir estimâte of the speed of the to* when near the dbck at Port Ewen. 
Coûsidering ^U the circumstaiScèsi the most probable cause of the collision 
of the libdabt's boat with the boïner of the gap in thé dock is miscalcu- 
lation oh the pari of the captàin of the tug in apiwoàching too near the 
liiie of the d<ick, having référence to the fact that there were four boats 
in the second tierof the tow, while thère were otily three boats in the 
front tier, and that the second tier, with the libelant's boat on the port 
side, projected more than the captain of the tug hâd taken account of. 
The libelant's testimony seems to cohfifm that of the.respondents, that the 
hawser Was slttck, arid that therefore some kinking of the tow, more or 
less, was unavoidable. Nothing is shôwn, however, in the circumstances, 
oi^an unusual or unexpected character. Thé liability of the tow to sheer 
and kink eithiêr wày was fully kuown. The tug was bourtd, therelbre, 
(o make ail necessary àllowance for this liability in approaching the dock 
on a slack hawser; and, as the canal-boat was not in fàiilt, the responsi- 
bility for the bldw rests on the tug. 

The canal-boàt was 14 years old. The évidence' shows clearly that 
the wood-work about her bow was not vefy strong. The claimants con- 
tend, and feome of their witnéssès testify, that she was not fit for the 
Oridinary contacts of navigation; others of their witnesses hesitate on that 
point. I am hot entirely satisfied in that respect; àn'd, looking at thé 
other circumâtancés, I givè thè libelant thé beneftt of the doubt; for the 
blow must havë been à very trying'oné, froni its place n'eàr the steni of 
the square-headed boat. Striking the corner of the gap in that way , she 
could not tum to the right or left, but was necessarily brought to a dead 
stop. The lines of the other boats were broken; and with nearly 200 
tons of coal on board, and other boats pushing up from behiud, even 
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though tsT rate joaj^îûot hâve beeûniisre tha,n'0Qe mile an holir; the li)low 
was not one of those ordinary contacts thatboat^aré expected to enoaiînter 
without injury. The fact that shç did not sink atonce, and that the bow 
was only so little broken that it could be wedged up so as to enable her 
to complète the voyage, make strongly against the contention that her 
beams were as weak as some of the claimanta' witnesses suppose, Con- 
sidering that she was so heavily loaded when brought to a dead stand 
against such a corner, a,nd that the lines attached to her were parted, there 
seems to me little, doubt that boats in the ordinary condition of. those 
Hsnally towed in this business would hâve been injured substantially the 
same as this one, and so as to require substantially the same repairs; and 
that this boat was not so nearly in an unseawortby condition, or so spe- 
cially liable to injury by the ordinary contacts of navigation, as to make 
it incombent on the çaptain to give notice of her weakness, so as to de- 
mand spécial pare by the tug in handling; and, if such notice had been 
given, the eividencp ^pes not indicate that that wpul4 bave made any dif- 
férence in the handling of the tow. The cases of The.Syracim, 18 Fed. 
Rep. 828; TheE^a,22Fed. Rep. 546; &nd The N.B.Starbuck, 29 Ppd- 
Rep. 797, are not, therefore, applicable hère; but rather thosp oi The 
Granité Stàt$,B Wall. 310; The Baltimore, 8 Wall. 386; an4 TAe Howard, 
30 Fed. Rep. 280. As in the case last cited, however, damages can only 
be allowed for repair in a manner corresponding with the preyious con- 
dition of the boat; not the cost of building a new stem and new bow, 
since the évidence shows that that was not necessary. - 

The. libelant, at the time offered to take $125. The claimants expected 
to repair hep for a much less sum; but it appeared that this did not in- 
clude the^-epair of the stem, which I think the-boat was entitled to. Nor 
does it appear that the claimants had taken into account any allô wance 
for the few days' dçitention, for which the libelMit would bave been enti- 
tled to con^pensation/if there was employment for the boat at that time. 
I think $il25 is probably ail that the libelant is entitled to; but, as the 
testimony on tha<i subject was not fully gone into at the trial, either 
side can take a référence with respect to damages, if desired, payingthe 
oosts of the référence if it obtains a less favorable resuit than that sum. 



Lbvy a al^v. The Thomas Melville. 

{Oirwd Oovrt,8. J>. If^ste York. December 81, ISœ.) 

ADMiKAtTT— AppbaIi— Retibw— Weight of Evtdbncb. 

Âlthough on appeal in admiralty to the circuit court a new triai la ici bs 
had, yet in reviewing testimony brought up f rom below every possible test i» 
to be used in determining itsweight; the eflEeot which the manner and ap- 
pearance of a witness produeed upon the judge below is proper to be con- 
gidered; and, where there is no decided prépondérance of the évidence either 
way, the district judge will be followed. 
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In Admîralty. Appeal from district court. 81 Fed. Rep. 486. 

Treadwell Otevdand, for libelant. 

E. B. Convers, for The Thomas Melville. 

Lacombe, J. The appellants' counsel in this case, referring to the 
opinion in Windmuller v. The Thomas MdviUe, 36 Fed. Rep. 708, where 
damage to other parcels of the same cargo was under considération, asks 
this question: "Is not the trial in the circuit court one in which the par- 
ties bave the right to a.sk for the independent, untrammeled views of the 
judge there presiding?" and thus answers it: "In this court we submit 
tbat the trial is as if there had never been a trial before." In support of 
this answer he cites The LuciUe, 19 Wall. 74; The Charles Morgan, 115 U. 
S. 75, 5 Sup. et. Rep. 1172; The Hesper, 122 U. S. 266, 7 Sup. Ct. Rep. 
1177, — in which it is held that an appeal in admiralty to the circuit court 
vacates altogether the decree of the district court, and that there is to be 
in the circuit court a new trial, "in which the judgment of the court be- 
low is regarded as though it had never been rendered." His inquiry is 
to be answered in the affirmative, and the statements above cited as to 
the practice în the fédéral courts accepted as correct. It by no means 
follows, however, that ail the proceedings on the trial below are oblite^-- 
ated. If they were, and no testimony were to be considered save sucli 
as is takeu in this court, the situation would be dififerent; but so long as 
testimony taken below is brought up for review, the reviewing court must 
use every possible test to détermine whât weight it should be accorded. 
Thus the stàtement of any particular witness is to be compared with the 
rest of his testimony, with ail thé other évidence, and with the inhérent 
probabilities of the case, with proper allowance for bias, for point of view, 
and for sucb physical or mental defects as may operate to affect his ac- 
count. After ail this is done, it often happens, however, that the mind 
is ieft in doubt as to whether such stàtement is truthful or not. It is 
matter of common kiSowledge that a proper appréciation of the appear- 
arice of the witness on the stand, and of the manner in which he gave his 
évidence, will iû such cases lead the mind to an assufed conclusion. 
From the application of this test, the reviewing judge is debarred. The 
efifect, however, which such appearance and manner produced upon an 
associate judge, is a fact in the case, spread before him on the record, and 
eminently proper to be considered by him in reaching his conclusion. 
It was the application of this principle that in view of the conflict of tes- 
timony in the district court induced this court, which could not find in 
the printed narrative a decided prépondérance either way, to folio w the 
district judge in the WindmuUer Case. The additional évidence of the 
two experte, neither of whom saw the vessel, bas not changed the weight 
of évidence in the printed narrative, and I shall therefore again foUow 
the district judge. 
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BicH et al. V. Beay et al. 
(drewif Govrt, W. B. Missouri, G. B. Jannary 14, 1889.) 

1. Courts— Fkdbkal JuEisbicnoN— Bquity— Executors attd Administratobs. 

The fédéral courts will take equity jurisdiction of a bill by non-resident 
hoirs fit law against résident heirs to compel an accounting of the property 
of their intestate in the hands of the défendants, and for a distribution of the 
estate, notwithstanding the remedy of complainants under the probate law 
of the State, when the bill allèges facts evoking the exercise of the powers 
of a court of chàncery, such as that there has been no administration after 
the lap^e of flve years; that défendants hâve wrongfuUy appropriated the 
whole estate to their use, traded and speculated tipon it, changing the orig- 
inal form of some of the property, made profits thereon, and been guilty of 
concealment, rendering a discovery and accounting necessary. 

2. Samb— JtJRiSDiCTioNAL Amount— Sevebal Complainants. 

The theory of tbe bill being that a portion of the heirs entitled to distribu- 
tion may maintaih the action for their respective proportions without joining 
others, in order to give jurisdiction to the circuit court the interest of each 
independent of others must amount to the sum of $2,000; and an allégation 
in the bill that "the amount of [the property in controversy] is unknown to 
said complainants, but much more than $3,000, over and above ail just debts 
and tuneral expenses, " is not sufflcient to confer jurisdiction. 
8. Partition— :In Equitt— Disputed Title. 

In a partition suit, either at law or in equity, the title to the land cannot be 
litigated; ànd When the bill avers that défendant, one of the heirs at law of 
the complainants' intestate, possessed himself of the intestate's land on the 
latter'S death, without authority of law, and bas since held the same, except 
such part as he may hâve disposed of or given to his codefendants, to the 
entire exclusion of complainants, denying thàt there was any such property 
belonging to intestate, and refusing to give complainants their share; living 
on and cultivatin^ such real estate as défendants own; using said property 
as his own; makin^ great profits thereon, no part of which hàs he ever 
shared With complainants, — the bill shows such an adverse holding under 
claim of rightamounting to an ouster among tenants in common as destroys 
the unity of possession, and takes away the right to partition. 

4. Same— Parties—Défendants— FEDERAL Courts. 

When an action for partition is instituted in the United States court, ail the 
plaintiSs on one side must be non-residents of the state in which the suit is 
brought, and jurisdiction cannot be conferred by making a necessary party 
plaintiff a défendant, who is a résident of the state, whose interests are ail in 
common with those of the complainants, and against whom no antagonistic 
act is àlleged. 

5. Limitation of Actions-t-Pleading the Statuts. 

When it afflrmatively appears on the face of a bill that the statutory period 
has run, the objection may be raised by demurrér; but, as this objection is 
Personal to défendant, if he does not ralse it by demurrér or plea, it is deemed 
to be waived. 

In Equity. On démarrer to bill. 

Bill by Ernest A. Rich and others, as heirs at law of William Bray, 
against Thomas Bray and Minnie G. Kinsey, also heirs at law of said 
William Bray, to compel an accounting of ail properties in the hands of 
Thomas Bray coming from said William Bray, and for distribution of 
the estate aniong the heirs. 

D. B. Henderson and /. C. Meredith, for complainants. 

Smith, SUver & Brown, for défendants. 
v.a7K.no.7 — 18 
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Philips, J. This îs a bill în equity. The petîtioners are non-resi- 
d'ents of the state, and the respondents .are citizens of this district. The 
bill allèges, in substance, that William Bray, the maternai grandfather 
of complaiuapts, died intestate at Macies county, Mo., on or about the 
15th day of Pebruary, 1883; that he died seised and possessed of a large 
arnount of real estate and personal property, undisposed of by will or 
otherwiso; that he left no widow, and that no letters of administration 
hâve ever been granted on his estate; that complainants and respondents, 
and pther unknown heirs, citizens of the dominion of Canada, notmade 
parties hereto, are his sole heirs at law; that on his death the respondent 
Thomas Bray took possession of the entire estate of décèdent, consisting 
of large tracts of land. and personal property, mill machinery, stores, 
and appliancBS, household fumiture, horses, wagons, and implements of 
husbandry, farm produots, live-stoek, and other chattels, as also the 
rents, produ^cts, and profita of said mill and farm, moneys, notes, mort- 
gages, and bonds, and has eyer since continued to hold, use, and enjoy 
the same as his own propertj', to the exclusion of the other rightfuï heirs 
of the décèdent; that he has made large profita out of said property, 
eoncealing from the complainants the fact of the existence of such prop- 
erty, whereby they hâve sustained great loss by the acts and misrepre- 
sentations of said Thomas Bray. The prayer of the bill is that said 
Thomas Bray be declared a trustée of said estate for the said heirs, and 
that he be reqilired to render, a full and true account of ail properties, 
real and personal, that se came into hia hands, and account for the in- 
crease and profife thereof ; that distribution be decreed to be made of the 
entire estate among the lawful heirs; and for ail proper relief. To this 
bill the respondent Thomas Bray demurs for variôus grounds of objec- 
tion, which, 80 far as deemed essential, will be considered in their order. 

1. It is objected that complainants hâve no standing in a court of 
equity, for thé reason that they hâve an adéquate and complète remedy 
at law It may be concedëd that if this action had been instituted 
in the state court, itwould fail, so far as the personal , property is con- 
cerned, for the reason that the probate systera under the state statute 
bas in this respect largely superseded the ancient equity jurisdiction of 
the chancery courts for discovering, marshaling and distribu ting the es- 
tâtes of decedents at the suit of the heir or créditer. The administration 
law of the state affords adéquate remédies and facilities to accomplish 
thé object soughtby this bill, to hâve an executor de son tort disclosè the 
assets in his hands, and for their summary recovery, administration, 
and distribution by either a private or public administrator, rendering 
a resort to a court of equity unnecessary. Titterington v. Hooker, 68 Mo. 
596; Pearce v. Calhoun, 59 Mo. 274; Johmon v. B^dey, 65 Mo; 251; 
Davis v. Smilh, 75 Mo. 228; Ermch v. Stratton, 79 Mo. 562, 563. See, 
also, discussion in RozMe v. Harmon, 29 Mo. App. 569. It cannot be 
questioned, however, that such a bill would bave come within the cog- 
nizance of the court of chancery in England, as that jurisdiction was ex- 
ercised at the time of the adoption of our fédéral constitution. In PraM 
V. Northnm, 6 Mason, 105, Judge Stoby observed: 
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"It bas béen for a great length o£ Mme settled that în «ases of the adminis- 
tration of assets courts of equity hâve a concurrent jurisdiction with courts 
of laWi The original ground seems to hâve been that a creditor or other 
party in interest had a right to come into chancery for a discovery of assets; 
f^nd, being once rightfully there, he should not be ,turned over to a suit at 
law for filial redreSéi And for the purposes of complète justice, it became 
necesaary to conduct the whore administration and distribution of the assets 
uhder the superintendence of the court of chancery, when it once interfered 
tip grant relief in 8ueh cases." 

See Thompson v. Brovm, 4 Johns. Ch. 619. The United States courts 
dérive their equity as well as common-law jurisdiction from the fédéral 
constitutipn and làws. Even in stales where there are no chancery courts 
the equity jurisdiction of the fédéral courts nonethfe less obtaing. The 
state législature cànnot by the adoption of any System of administering 
justice restriet the constitutional jurisdiction of the fédéral court. Lor- 
man v. Clafk, 2 McLean, 568; EoUmon v. Campbell, S Wheat. 212. As 
sâid by Mr. Justice Waynb in Barber v. Barber, 21 How. 592: 

"It is no objection to equity jurisdiction in the court» of the United States 
that there is a réraedy under the local law, for the equity jurisdiction of tha 
fédéral courts is the same in ail of tbe states, and is nbt affected by the exist- 
ence or non-existence of an equity jurisdiction in the state tribunals. It is 
the same in nature and estent as the jurisdiction of England, whencé it is de- 
rived.» 

So it bas beén repeatedly held that the jurisdiction ôf the courts of the 
United States ovei- controverisies between citizensof différent states can- 
hot be impaired by the laws of the state which prescribes the modes of 
redress in their courts, or which regulate thé distribution of their jùdi- 
cial power. H'pde v. Stone, 20 How. 175; Suydân v; Broadnnx, 14, Pet. 
67. In Payne v. Hook, 7 Wall. 430, Mr. Justice Davis uses this lan- 
guage: 

"If légal remédies are sometlmés mbdified to suit the changes in tbe laws 
ôf the states and the practice of their courts, it is not so with équitable. The 
equity jurisdiction conferred on the fédéral courts is the same that the high 
court of eliancery iui England possesses; is subject to neitlier limitation nor 
restraint by state législation ; and is uniform throughout the différent states 
of the Union." 

I do not wish to be understood as holding, by anything hère said or 
maintained, that where an estate is in processof administration under the 
sta.te statute, in the absence of any matters of fraud, and the like, wjiich 
would call into action the spécial powers of courts of equity for the attain- 
ment of entire justice, that a party entitled to sue in this court on the 
grounds of citizenship could call upon it to arrest the jurisdiction of the 
state court, already acquired, and take upon itself the administration and 
dîstributibri of thé,estate. And where relief is sought on the equity side 
of" the court, the bili,of course, shpulcl présent sonie of the exceptional facts 
which evoke and call into exercise the extraordinary powers of a court of 
chancery. The bill in this case shows that there has been no adminis- 
faation after the lapse of five years; that Bray bas wrongfuUy appropri- 
ated the whole estate to his use, traded and speculated upon it, changed 
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the original form of some of the property, made profits thereon, and 
been guilty of concealment, rendering a discovery and accounting neces- 
sary. Tfaese are matters coming within the customary jurisdiction of 
courts of equity. 

2. Itis also objected that it does not sufficiently appear that the mat- 
ter in dispute exceeds the sum or value of $2,000. As the amount in 
dispute is a jurisdictional fact, it should be made to appear affirmatively 
on the face of the bill. The only allégation from which any idea of the 
value of the property in controversy can be derived is contained in the 
folio wing statement: "The amount of which is unknown to said com- 
plainants, but much more than two thousand dollars, over and above ail 
just debts and funeral expenses." How much more than $2,000? This 
averment could be true if the amount vrere only $2, 100, or less. Is this 
suffieient to give this court jurisdiction? There are a large number of 
heirs or distributees tosharein this property; and it is manifest on the 
face of the bill that the interest of no one of them, nor the interest ofall 
the complainànts combined, amounts to the sum in suit. Some of the 
heirs who are admitted to be distributees, and whose respective shares 
would bave to be reserved for thèm, are not made parties to this suit. 
Therefore the position necessarily assumed by complainànts is, that their 
respective interests and rights are so far separable that any number of them 
may proceed with the litigatiori without the others. I understahd the 
rule in such case to be that, where two or more parties may thus join, 
as a matter of convenience to prevent multiplicity of suils, in one action, 
for the ascertainment and distribution of their respective interests in a 
common fund, the interest of.each independent of the others, must 
amount to the sum of $2,000, to give jurisdiction to this court. King v. 
Wikon, 1 Dill. 656-668; Massa v. Outting, 30 Fed. Rep. 1; Woodmanv. 
Latimer, 2 Fed. Rep. 842; Seaver v. Éigdmos, 5 Wall. 208-210; Tmry v. 
Eatch, 93 U. S.^ 44; Chatfield v. Boyle, 105 U. S. 231-234. The case 
presented by this bill is, in my opinion, quite distinguishable in prin- 
ciple from that involved in Daviesy. Corbin, 112 U. S. 36, 5 Sup.Ct. 
Rep. 4. That was a proceeding by mandamus at the relation of several 
judgment creditors to compel the levy of taxes by the proper county of- 
ficer to raise the fund necessary to satisfy such judgments. In such case 
the oiScer is to collecta tax, not for the benefit of any one Créditer alone, 
but for ail. As said by the court: 

"A paymeijt of the judgraent of orie créditer would not relieve him from 
his obligation to cbllect the wholé tax. The object of the proceeding is, not 
to raise the sums due the relators, but to raise the whole tax of teti mills on 
the dollar. As the matter stands, each relater has the right to hâve the; whole 
tax collected for the purpose of distribution among ail the creditors, It is 
apparent, therefore, that the dispute is between the tax collector on one side 
and ail the creditors on the other, as to his duty to collect the tax as a whole, 
for division among them, after ttie collection is made, according to tbëir sev- 
eral shares." 

But it caanot be maintained hère that the payment by the respond- 
ent Bray of the shares of complainànts would not abate this action, al- 
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though there are other heirs. This bill, as already stated, is framed 
upon the theory that a portion of the heirs entitled to distribution may 
maintain the action for the recovery of their respective proportions, bring- 
ing the case directly within the rule established by the àuthorities cited. 
In the tax-levy case the judgment creditors hâve no common fund exist- 
ent until after levy and collection; whereas in the case at bar the fund 
already existed before suit, of which each complainant is entitled to a 
definite portion. The demurrer to the bill on this ground is well taken. 
Maxwdl V. Kennedy, 8 How. 210. 

3. In respect of the real estate mentioned in the bill there is serions 
difficulty. There is no question of the jurisdiction of a court Of equity 
to make partition of lands, in which action aU the equities between the 
coparceners may be considered and adjusted. But I understand the 
rule to be likewise inflexible that, in a partition suit, either at law or in 
equity, the title to the land cannot be litigated, Where there is an ad- 
verse holding under claim of exclusive right, amounting to an ouster 
among tenants in coiûmon, it destroys the unitj' ôf possession, and takea 
away the right of partition. Resort must first be had to the action of 
ejectment at law. "If one coparcener disseise another, during this dis- 
seisin a writ of partition doth not lie between them for iion tenant indmid 
etpro indiviso." Co. Litt. 167a; 6 Com. Dig. 225; 16 Vin. Abr. 225. 
So it is said in Adam y. Iron Co., 24 Conn. 230: 

"ïhe rule at common law is well established that where the writ of parti- 
tion wouid lie only between coparceners, the plaintiff must be in possession, 
or seised cf. the land when the writ was brought; and since the remedyby par- 
tition bas been extended to joint tenants and tenants in common, the same 
rule obtains, whether the reraedy is sougbt by writ or bill in equity." 

And this rule bas been applied to an adverse holding by one tenant in 
common adversely to his co-tenant. Law v. Patterson, 1 Watts & S. 185; 
Clapp V. Bromagkam, 9 Cow. 560; Lambert v. Blumenthal, 26 Mo. 471; 
EUis V. Davis, 109 Ù. S. 493, 3 Sup. Ct. Rep. 327. What will amount 
to such oustèr by one tenant in common of his co-tenants has been a 
much-debated question by the courts. It requires stronger évidence, or 
rather, more aiffirmative acts, to constitute an ouster by one such tenant 
of his co-tenants than against a stranger. As the possession and seisin 
of oxie tenant in common is the possession and seisin of the others, his 
possession is prima fade not adverse to his co-tenants. Judge Story, in 
Olymer's Lessee y. DawkinSjZHoyf., 6^9, saya: 

"This presumption will prevail in favor of ail, untlI some notorious act of 
ouster or adverse possession by the party so entering into possession is brought 
home to the Itnowledge or notice of the otheré. Such a notorious ouster or 
adverse possession may be by any overt act in pais, of which the other ten- 
ants bave due notice, or by the assertion, in any proceeding at law, of a sev- 
eral and distinct claim or title to an entirety of the whole land, which, in con- 
templation of law, is known to the other tenants." , 

This question was fully considered, and with characteristio ability, by 
Jùdge Napton, in Wàrfidd v. LindeU, 30 Mo. 272, from which we make 
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the followîng quotalîon, as expressive of what we conçoive to be a con- 
servativeiaild correct view: ';;'■,.. 'a-.--L^'.,Hij,*;3ses^:>^*-i«,-.^.,.^;-.-;v-.^ 

"To cqnstitutè an Adverse possesS;îon of one tenant în common against his 
co-tenants, thero laust be some notwous act asserting an enlire ownership. 
It is furtier said in some cases that this acfc must be brouglit home to the 
knowledge oî the co-tènant. This, wé suppose, dépends upon the nature of 
the aet. If ît consists altogether of a mère verbal assertion of entire owner- 
ship, such an assertion could not with any propriety be regarded as an act of 
adverse possession of which the co-tenant was bound to take notice, unleas 
made to him, or oommunicated to him. A déclaration to a mère stranger 
amounts to nothing» uniess that déclaration is brought to the knowledge of 
the co-tehanti ' ijiit wheh thé act is of siich a nature as the law will présume 
to be noticed bypèrsons ofordinary diligence in attending to theirown inter- 
ests, and of such an unequi vocal character as not to be easily misimderstood, 
it is not believed to be necessary that any positive notice should be given to 
the co-tenant, or that it devolves upCn the possessor to prove a probable actual 
knowledge on the part of tlie contenant. It is sufBcient that the act itself la 
overt, notoripus; and if the ço-tenant is ignorant of his rights, or neglects 
them, he must bear the conséquences." 

The bill in the case at bar in substance avers that the fespondent 
Thomas Bray possessed himself df this land on the death of William 
Bray without authority of law, âiid has ever since held the same, except 
such part as he may hâve disposéd of, or given to the co-respondent 
Minnie G. Kinsey, to their entire exclusion; denying that there was any 
such property belonging to William Bray, and refusing to give complain- 
ants their share; living on and cultivating such real eslate as his own; 
using said property for his own privàte gain in ever^' way possible; mak- 
ing great profits thereon, no part of *hich has he ever shared witli coui- 
plainants. Construing the pleading most strongly against the pleader, 
the legitimate inferçnce to be drawn from the concessions of the bill is 
that the otister was com|>lete. There was not only an adverse holding, 
but ap ppen occupation of the property, to the exclusive use and benefit 
of respondent, with the depial of complainants' right to any share therein; 
acts 80 overt and notorious as to iiuply notice to the co-tenants. In fact,:, 
his adversary character in the occup^ncy and exclusive claim of right is 
unduly mad,e the basis of the relief sought by the respondents, and 
therefor§ this action cannot be maintained in respect of the real estate. 

4. It is next insisted by the rpsppndents that complainants' right of 
action as to the personal property is:barred by the statute limiting such 
causes of action to five yeàrs after the right of action accrued. It may be 
conceded that where it affirmàtivèly appears on the face of the bill that 
thé statutory pèribd has run, thé objection may be raised by demurrér; 
but on exarrnnation of the demurrçr no such ground isassigned therein, 
and as this is an objection personal tp the respondent, if hedoes not raiae 
it by demuirer or pleaj it is deemed to be waived by him. Under the 
Missouri statute advantagé cannot be taken of the statute of limitations 
otherwise than by plea, except in those instances where the statute cré- 
âtes ah absolute bar by lapse of titùe without any exception. Bank v. 
FtoZom;,' 3Ô Fed. Rep. 488. 
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5. There îs another fatal objection to the jurîsdiction of this court. 
The défendant Minnie G. Kinsey is joined as a co-respondent with Thomas 
Bray. She is a citizen of this state and district. She is an heir equally 
with complainants. No ■«frong is alleged against her^ Her interests, as 
appear from the bill, are in harmony with thoëe of the complainants. 
She is a nepessary party to any partitioBi proceeding. Dameron v. Jame- 
soTi, 71 Mo. 97; Bamey v. Baltimore Oity, 6 Wall.'280. Why is she joined 
as a co-reepondent? No reason whatever is assigneditherefor; and I ap- 
prehend that none other can be assigned th'an the fact tbat she could not 
be joined as a co-complainant without ousting the jurisdiction of this 
court, for the reason that she is a citizen of the state of Missouri, and of 
this fédéral district. The question, therefore, présents itself on the face 
of this bill: Can the complainants by this maneuver bring this contro- 
versy înto this jurisdiction? The law is that ail the plaintiSson one 
side, wheré the action is instituted in the United States court, must be 
non-resiâents of tîxe state in which the suit is brought. It would, in ray 
opinion, be a palpable fraud on pur jurisdiction if such a subterfuge 
could be resorted to successfally by making one of the necessary parties 
a défendant whose interests are aU in common with those pf the com- 
plainants, and against whom no antagonistic act is aUeged. /This ques- 
tion has undergone thorough examination in the case of Bland v. FUe- 
man, 29 Fed. Èep. 669, in a case quite parallel in principle; and, ap- 
proving thé principle therein announced, as applied to the facts of this 
case, I hold that jurisdiction cannot thus be thrust upon this court. 

6. There are other objections made to this bill, but they are not of 
sufficient importance to jvfStify the prolongation of this already too long 
opinion. Demurrer sustained. 



NoBBis p. Atlas Stbam-Ship Co., liimîted. 

(Cireuit Oonrt, s. B. HetD Fork. January 29, 1889.) 

Ca0BT8— Fbdbbai. Jukisdiction— Appeàbakce— Effbct. 

Where the action is one of which the circuit courts hâve juriadictionj tinder 
act Gong; March 8, 1887, § 1, the controversy being one between à citizen of 
the state'and aforeign subject, and the amount in dispute ëxceeding $3,000, 
the provision of that section in relation to the district where the action Shall 
be brought does not affect the question of jurisdiction, and the privilège it 
accords to défendant is waived by flling a gênerai appearance apid answering 
to the merits. ' 



At Law. Motion to set aside service of summona. 

Action for damages for personal injuries, brought by Abraham Norris 
against the Atlas Steam-Ship Company, Limited. The présent mo- 
tion is based on the ground that défendant, being a British corporation, 
is not an inhabitant of the district, and therefore cannot besued therein. 
Before making the motion,, défendant had appeared generally, anawered 
to the merits, and gone to trial without raising the point. 
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Everett P. Wkeeler, for the motion. 
Herman H, Shook, contra, 

Lacombe, J. The main poînt raîsed upon thîs motion need not be 
now decided. Inasmuch as the coniroversy is one between a citizen of 
a state and a foreign citizen orsubject, and the matterin dispute exceeds 
the sum of $S!,000, it is within the class of cases in which, by the ex- 
press language of the first clause of section 1 of the act of 1887, the cir- 
cuit courts aregiven jurisdiction. WUson v. Tdegraph Co., (Field and 
Sawyee, JJ.,) 34 Fed. Rep. 663, 564; Denton v. International, 36 Fed. 
Rep. 1. Whatever may be the trùe construction of the second clause 
of that section, (beginning "But riô person shall be," etc.,) it affecta, not 
the question of iederal cognizance, but solely the question of the place 
of bringing suit by original process in cases of fédéral cognizance. Fales 
V. Railroad Co., 32 Fed. Rep. 673, The privilège which it accords to 
a défendant, viz., that he shall be sued only in the district of which he 
is an inhabitant, is one which may be waived. HaMead v. Manning, 34 
Fed. Rep. 665. It was waived in this case by filing a gênerai appear- 
ànce, and answering to the mèritsi In this conclusion Judge Wheelbb, 
with whom I bave consulted, concura. 



Wakeleb v. Davis. 

{Oireuît Court, 8. B. Neœ York. Jantinry 21, 1RS9.> 

EQtJiTT—JuRisracTiON— Adéquate Kemedt at Law. 

On an application for a discharge in bankruptcy, the spécifications of tho 
opposing creditor were dismissed upon the contention of the bankrupt's at- 
torney that tie creditor's debt had been reduced to judgment after the peti' 
tion was flled, and that it could not be afifected by the discharge, and the 
discharge was granted. Msld, that a complaint in an action on the judgment, 
which sought only a money judgment, and such otber relief as to the coUrt 
might seem fit, did not state a causé of action cognizable in equity, though it 
alleged that défendant was estopped to plead the discharge; there being no 
averment that défendant had taken or threatened to take any proceeding 
prejudicial to complainant's rights, or that the bill was filed la aid of another 
• action. 

In Equity. On demurrer to bill. 

This action, coinmenced upon the equity side of the court, is based 
upon a judgment recovered in 1873, in a state court of California, The 
only spécifie relief deraanded is for a money judgment. Briefly, thèse 
are the facts: In August and September, 1869, the défendant, Erwin 
Davis, made six promissory notes, aggregating $16,720, and delivered 
them, fou value, to Henry P. Wakelee. On the 30th of September, 
1869, Davis was adjudicated a bankrupt, on bis own pétition, and 
Wakelee proved the notes against the estate. On the 28th of June, 1873, 
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Wakelee petitioned: for leave to sue Davis upon the notes. The pétition 
was granted, and on the 18th of November, 1873, upon service by pub- 
lication, judgment was entered against Davis for $22,760. This judg- 
ment is now owned by the complainant, and is the judgment sued on. 
In December, 1875, Davis applied for his discharge, and Wakelee filed 
spécifications in opposition, charging Davis with varions frauds under 
the bankrupt act. In March, 1876, Davis moved the court for an order 
dismissing thèse spécifications, on the ground that Wakelee, since prov- 
ing his debt, had obtained a judgment thereon by leave of the court, 
which judgment merged the debt, and was still valid and in force, and, 
having been obtained since the adjudication, would not be affected by 
the discharge. The motion was granted , and Wakelee's proof of debt was 
canceled and his spécifications were dismissed. Wakelee's opposition be- 
ing removed, Davis obtained his discharge. Wakelee accepted the order 
dismissing the spécifications, and did not appeal therefrora because of 
the statements made on behalf of Davis that the judgment was a valid 
one, and would not be affected by a discharge in bankruptcy. The bill 
allèges that by reason of thèse proceedings "the validity and binding 
force of said judgment of November 18, 1873, was affirmed, çind said 
Davis was thereby forever estopped from denying the same; notwith- 
standing his discharge in bankruptcy, then petitioned for, and subse- 
quently obtained." Prior to the commencement of this suit, the judg- 
ment was duly assigned to the complainant, no part thereof having been 
paid. There is no averment that the défendant bas taken or threatens 
to take any proceeding prejudicial to the complainant's rights, or that 
the bill is filed in the aid of another action. The relief demanded is-— 
Mrst, that the défendant pay the amount of the judgment, namely, $22,- 
809, with interest, and the costsof this action; second, forsuchotherand 
further relief as to the court shall seem meet. The défendant demurs 
on the ground that the bill does not state a cause of action in equity. 
In her brief the complainant requests, in case the demurrer is sustained, 
that she may be allowed to amend. 

Anson Maltby, for complainant. 

Henry A. Root and Tkaddeua D. Kenneson, (Joseph H. Choate, of coun- 
sel,) for défendant. 

CoxE, J., (after stating the fada as ahove.) To the opinion expressed at 
the argument but little need be added, as I am unable to see, after read- 
ing the elaborate briefs presented, that the status of the cause is materially 
altered. It will be seen that the action is upon a judgment, pure and 
simple, — a judgment obtained upon promissory notes in a common-law 
court of California. No injunction or accounting or discovery is asked. 
The complainant does not seek a spécifie performance, or to set aside the 
discharge, or any of the proceedings in bankruptcy, upon the ground of 
fraud, accident or mistake. None of the éléments of équitable cogni- 
zance are hère présent. The demand is precisely what it would be were 
the action at law, namely, for $22,809, with interest and costs. Assum- 
ing that no défense is interposed, and that a decu'ee could be entered in 
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sucb an action, ît woiulcî be for this suta only, and exécution would is- 
sue iminediàtely toc(Jllectit. 

It appears from tti'e bîll that the défendant bas obtained a discharge in 
bankruptcy; and at oné time, and while the pétition for the discharge 
was pending, bis coûnsel in open court, took tbe position Ihat tbe judg- 
nient"'still stood of record and was of full force," and therefore that 
Wakelee waa not in a position to oppose tbe discbarge. Although tbe 
couiïSel for Wakelee, apparently, contended for the contrary of tbis prop- 
osition, its soundness so impressed itself upon the court that Wakelee's 
proof of debt was canceled, and bis spécifications in opposition to tbe 
discbarge Were dismissed. It would seem, although sbe does not say so 
in tbe MU, that tbe complainant is apprehensive lest the œind of the de- 
fendant may bave undèrgone a change upon tbis subject. It is quite 
evident'tbat sbe believes that he intends to attack the judgment because 
the sumtiiôns was not personally sôrved, and that he expects to rely on 
bis disèbârge as â defenise. Sbe Befefcs, therefore, to antieipate thèse ob- 
jectionWby alleging that the défendant is estopped from raising them be- 
cause oif thë proceedings in tbe bankruptcy court. An action upon an 
outlawéd promissôry noté is not' an équitable action, because the de- 
fendant bas promised not to plead the statute of limitations. An action 
upon a çotnmon-law judgment iS not a cbancery action, because the de- 
fendant is not in a position to attack it or plëad a discbarge in bank- 
rupty as a défense^ It is generaUy the cause of action, and not the dé- 
fense, whicb détermines tbe character of the suit; and it is not easy to 
see why tbe situation îSaltered by allégations ancillary to and in aid of 
tbe principal cause of action. It is unQecessary now to décide wbether 
tbe occurrences in tbè bankruptcy feourt do or do not amount to an estop- 
pel, for thé rèaéon that, evèn if -they do, tbe bill does not state a causé ôf 
action in équity. For augbt tbat appears, tbe défendant may now enter- 
tain tbe samé View of tbe la w that bis counsel suceessfuUy maintained 
in 1876.' He nbltty still tbink that the judgment is ofbinding force. 
Since tben he bas made no sign. No suit at law bas been commenced 
against him. He has instituted no attack on the complainant's judg- 
méJlt. He bàs'interposed no défense; he has not even tbreatenéd so to 
do. He may not attack tbe judgment or rely upon bis discharge. He 
may plead payment, want of title, or other défenses. He may not an- 
èwet at ail. I am unable to disCoVer any theory upon which the com- 
plâinaflt ean invoke tbe aid of a court of equîty upon the bill in its 
présent form. Tbe afctioii is an kction at law. It is no more a chancery 
suit than it was in Califotnia. Its character is not changed by anytbing 
alleged iù the bill. Thcdemurtèr is allowed. The complainant, if sbe 
is so advised, may amend witbin 20 days. 
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C0BNWAI.L «, Davis. 

(Oireuit Oorirt, & D.Jfeu) Tork. Jantiary 31. 1889.) 

Pbb Cdbiam. Upon the authority of Wakelee v. Dàvi», anU, 280, the demuner 
il allowed. Thd complainant may amend within 30 days. 



Hayb et al. v. Humphreys et cH, 

{Oireuit Court, W. I>. Missouri, 0. D. January 14, 1889.) 

ISquitt— Parties. 

Complainants, who claimed title to certain iands by virtue of a mortgage 
and foreolosure thereunder, sought to hâve défendant declared trustçe of tho 
land to their use, allègirig that one S. had been furnished with money to pay 
ofE a judgment lien on the land, and that in violation Of such trust he had 
bought the land for himself at the exécution salé, and pending the foreolosure 
proceedings had conveyed to défendant. In the deed from 8. the name.of 
the gi-antee was omitted, and it appeared that 8. was not bound by the fore- 
closuré proceedings. Held, that 8., being a résident of the staté, should be 
made a party. 

In Equity. 

iSmitA, iSWcer <& Brown, for appellants. , 

Amo8 S. Smith and Geo. T. White, for respondente. 

Philips, J. This is a bill in çquity to hâve respondenta declared trus- 
tees to the use of complainants of certain Iands 8ituat«d in Hickory 
county, this state. The controversy grows ont of about the; following 
state of facts : The land formerly belonged to one F. V. Thomas, who 
sold the eame to one Emily Hays of Indiana. Mrs. Hays conveyed to 
one Susannah Stewart, taking her note for the pnrchase money, and a 
deed of mortgage on the land to secure the sarae. Mrs. Stewart assigned 
and transferred this note and mortgage to one Samuel M. Hays of In- 
diana. In 1875 said Samuel Hays died testate, as is alleged, in the 
state of Indiana, making the complainants executors of hia will. The 
bill further discloses the fact, that at the time of the sale of this land by 
Thomas to Emily Hays the land had been att?iched for the debt of 
Thomas, which fact was thçn unknown to Mrs. Hays, as also to Mrs. 
Stewart when she bought. On discovery of this fact, the bill allèges that 
money was furnished by Mrs, Hays or Thomas to one Adam Stewart, 
who was going from Indiana to Hickory county, Mo., to pay off this 
attachment lien; and that he agreed and undertook to attend to the same. 
But in disregard, of his promise and duty in the premises, he not only 
neglected to so pay ofifsaid lien, but at the sale of the land under the 
judgment in the attachment proceeding he became the purchaser thereof, 
and received to hirnself the sheriffs deed therefor, in violation 61 his 
trust, and in fraud of the rights of the. mortgagee. Said executors, in 
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1879, înstituted suît in this court against Susannah Stewart and husband, 
to foreclose said mortgage. Debrée accordingly, under which the com- 
plainants became the purchasers, and received a deed therefor from the 
marshal. During the pendency of this foreclosure suit Adam Stewart 
executed and delivered a deed, so called, to the rçspon4ent Nancy C. 
Humphreys, who is married to her co-respondent, Henry Humphreys. 
The bill charges that Mrs. Humphreys took with notice of the trust rela- 
tion of Adam Stewart to the mortgagee, and in collusion with him, to 
further bis fraudulent design against the said mortgagee. The answer 
puts in issue the allégations of fraud and notice, as also the averment of 
the payment to Adam Stewart of the money with which to satisfy said 
attachment lien, and his promise to attend thereto. The answer also 
allèges that in the imputed deed from Adam Stewart to Mrs. Humphreys 
there was no grantee named. An examination of the so-called deed from 
Adam Stewart shows that no grantee is named therein. In this respect 
it is a blank. At law such an instrument is void, and conveys no title. 
3 Washb. RealProp. 242, etc.; GameUv. Garae«,7 T. B. Mon. 547; Chase 
V. Palmer, 29 111. 307. Nor does the covenant of warranty créa te any 
estoppel against Adam Stewart in such case. Kercheval v. Triplett, 1 A.. K. 
Marsh. 369, (496.) The utmost that can be claimed for the instrument 
is that in equity the right to the land passed to Nancy Humphreys. The 
légal title remaining in Adam Stewart, no decree made herein could af- 
fect that légal title, as he is not made a party défendant in this action. 
Nor was this légal title concluded or affected by the decree of foreclosure 
between complainants and the Stewarts. While Adam Stewart Was 
named as a party défendant, the record presented to this court fails to 
show any service of summons upon him, or any appearance by him. 
The decree does not contain any récital of service of summons, or appear- 
ance by him . It merely foreclosed the equity of rédemption of Susannah 
and Henry Stewart. 

The question, therefore, présents itself for answer at the very thresh- 
old of this investigation: Should the court proceed to judgment with- 
out the légal présence of Adam Stewart? Concède that the court could 
by its decree conclude whatever interest Nancy and Henry Humphreys 
acquired in the land, in what attitude would it leave the complainants? 
In the foreclosure proceeding they might bave made Adam Stewart a party 
défendant, and possibly concluded the controversy as to this land, al* 
though he may bave corivèyed pendente lite. Again suing to reach the 
end of their trouble respecting the title, by leaving him ont, they would 
at the end of this litigation stiU be without the légal title. One of the 
principal offices of a court of equity would be unfulfiUed, — the préven- 
tion of a multiplicity of suits, and the putting an end to litigation. 
The equity rules as to proper and necessary parties are succinctly stated 
by Mr. Justice Bkadley, in WiUiams v. Bankhead, 19 Wall. 671, as fol- 
Ibws : 

"Tbe gênerai rule as to parties in chancery is that ail ought to be made 
parties who are interested in the controversy, in order that there may be an 
end of litigation. But there are qualifications of this rule arising out of pub- 
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lie policy, and the necessities of particiilar cases. The true distinction ap- 
pears to be as follows: First. Where a person will be directly affected by a 
.decree, he is an indispensable party, unless the parties are too numerous to 
be brought before the court, when the case is subject to a spécial rule. 8ec- 
ondly. Where a person is interested in the controversy, but will not be directly 
afCected by a decree made in his absence, he is not an indispensable party, but 
he should be made a party, if possible; and the court wiîl not proceed to a 
decree withoat him i£ he can be reaehed. Thirdly. Where he is not interested 
in the controversy between the immédiate litigants, but bas an interest in the 
subject- matter which may be conveniently settled in the suit, and thereby pre- 
vent f urther litigation, he may be a party or not, at the option of the com- 
plainant," 

The relation of Adam Stewart to this litigation brings him, in my 
epinion, within the second of thèse rules. Although a decree herein, 
in his absence, would not bind him, he is certainly an interested party. 
He holds the légal tiile to the land in controversy. In Gayhrds v. Kd- 
shaw, 1 Wall. 81, it is held that in a bill to vacate a con voyance made 
without considération, and in fraud of creditors, the fraudulent grantor 
is a necessary défendant in the bill. This not only because it is his debt 
and insolvency that is to be inquired into, but for the further reason that 
"it is his fraudulent conduct that requires investigation." The whole 
groundwork of complainants' bill is the imputed wrong-doing of Adam 
Stewart in buying in the land under 'the attachraent suit in bad faith, 
and in fraud of the rights of the mortgagee. That is the matter to be 
investigated throughout; and àûy decree in favor of complainants must 
find as its basai fact the existence of the fraudulent conduct of Adam 
Stewart. And, he being the holder of the légal title, which must be di- 
vested to end this litigation, why proceed without him, provided it be 
possible to bring him in? It appears from his déposition taken herein 
that he is a citizea of this state. " He can be reaehed," and therefore he 
ought to be made a party défendant. Other technical objections are 
made to this bill by respondents. They will be reserved, however, to 
the final hearing, when ail the necessary parties are before the court. 
On payment by complainants of the costs made in this court after the 
appearance of respondents, except such as hâve been heretofore adjudged 
against respondents, they may, if they so désire, file an amended bill 
making said Adam Stewart a party défendant. 
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ThamSs & Mbrsey MAEiite Ins; Co. r. Continental Ins. Co. 
(Oireuit Court, 8. D.l^ew Yofh. January 30, 1889.) 

PiBÀDÎN(i— SxrPPLBMBNTAL ANSWB^— XiEAVB TO FlLE. 

Leavé to'flîe a Bupplemental answer' sbould be grantèd where the défenses 
proposed t6 be set up are an àeréement by which it is alleged défendant would 
be discbarged from liability. ttie agrèement not being shown by theopposing 
affidavits, and a prior judgment inian action in which the pleadings show a 
cause of action âimilar to tne 04e now in issue. 

In Equity. Motion for le&ve to file supplemental answer. 
, Ecarts, Ghoàte & Beamam, for çomplainant. 
Butier, StUbi^an <k Uubbard, for défendant. 

Lacombe, J. The supplemental answer which défendant asks leave 
to file sets up two supposed défenses. The first of thèse is an agreement 
paade by plaintiff with the estate of Bimick, which défendants daim is 
of such a charaoter ag to discharge them from liability. The opposing 
affidavits do npt set oyt this agreement; défendant should therefpre hâve 
the opportunity of submitting it to the court for construction. The seo- 
pAd supposed défense arises upto a judgment recovered in an action 
brought by the plaintiff against the estate of Dimick. The pleadings in 
that action indicate that a claim similar to the one in suit was advanced. 
Ordinarily a judgment is assumed to dispose of ail issues raised by the 
pleadings. Whether the judgment in the Dimick Case did or did not 
dispose of this claim is a question which the défendant should beallowed 
to settle upon the trial. The motion for leave to file supplemental an- 
swer is granted. 



Union Mut. Lite Ins. Co. v. Union Mills Plastbb Co. et (û. 
{Circuit Court, W. D. MicMgan, S. D. January 29, 1889.) 

1. MoRTGAGES— FoKECLOSTTRH— On Default of Instaliment. 

When a mortgage securing several installments stipulâtes that if one of 
thèse remains 60 days overdue the whole amount shall become due and pay- 
able at the mortgagee's élection, the mortgagee must, if it knows that the 
mortgagor has the installment ready at its usual place of payment, and re- 
quires payment at the place stipulated in the mortgage, so notify the mort- 
gagor, and, if it does not do so, and its agent at the usual place of payment 
refuses to receive payment except on certain conditions, it waives the right 
to payment elsewher'e, and cannot, in default thereof, treat the whole debt as 
due. 

S. Same. 

Thongh the mortgagee's agent unjustiflably refused to accept an install- 
ment due unless the mortgagor would agrée to make repairs on the premises, 
yet, since there is no bad faith shown, and the mortgagee may hâve thought 
that it had a right to require the agreement, the lien of the mortgage will not 
be deemed divested as to that installment. 
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8. Same— REctorvEra^WAS'ï'B. 

Mère disuse 6i à manufacturing plant undec an agreement with other man- 
ufacturera to restrict: production, though attended with the decay and dilapi- 
dation inséparable from disuse, is not sucli destruction ci* waste as to entitle 
the mortgagee to ask for a receîver. 

4 Same—Fbdebai, Courts— 'FoLLOWiNG Statb Pbaoticb. ■ 

How. St. Mich. § 7847, taldng from the mortgagee the right to possession 
until foreclosure sale is cohflrjriéd, and the holding in Wagar-7. Stone, 86 Mich. 
364,' thàt this ' staîtutè secures to the mortgagor thé irents and profits pending 
forecloàure,'Copstitute a rule governing substantial rights, and not mère mat- 
ters of practice, and depriye the fédéral courts sitting in thftt state of the 
power to appoint a receiTer of the rents and profits on the ground that the 
security is inadéquate. 

6. SAME— APPOINTMBKT ON PLEADIHGS. 

A receiver will not be appointed on the coming in of the answer, when such 

appoijatneift isthe principal question in the case, and is required, if at ail, aa 

a m^ahs for enforcing the dëcree, and not for a merely ancillarypurpose con- 

neoted with the temporary incidents of the suit, but action will be deferred 

, till the hearing. 

In Équity. On motion for appointaient of receiVer. 
Butterfidd & Keertey, ÎOT complaina,nt. 
SmUéy <fc Earle, for défendant company. 

SeveeeNs, J. The bill in this cause was filed for thè ptirpose of fore- 
dosing a mortgage given to Daniel Sharpe, the eompla,inant's assigner, 
OH the llth day of August, 1880, by Brosnan and McKee, to secure the 
piiyment of the sum of $45,000, made payable in 12 installments of 
$3,750 each, on the Ist day of June in each year thereafter, with annual 
iùterest at 4i per cent, où the whole sum from time to time, unpaid, 
àccoMingto the ténor of a certaih bond, of éven daté with the mortgage, 
from Brosnan and McKeè to Shàrpe.' The mortgage was given to secure 
the purchase price for the plaster-mills property at Grand Eapids, and 
covered the whole plant. The Union Mills PlaSter Company, haVing 
becomte incotporated, purchased the mortgaged property of Brosnan and 
McïCee, and by the terms of its purchase assumed and agreed to pay 
the mdrtgage debt tb the compkinant. The first two installments of 
principal, and the annual intérest on the whole sum for the first- and 
second years, were paid. On the maturing of the third installment, a 
fùrth'er agreement was entered into between the complainant and Bros- 
nan ànd the plaster compahy, whereby the paymeht of it was deferred, 
and it was put at the foot of the ôther installments, to follow them as an 
annual Mètallment; and the rate of intérest was raised to 6 per cent., 
but it wais to be, and was, uhtil 1888, in fact paid annually aâ beforè. 
TJpon thè èàmè arrangement, the installments bf principal due in 1884, 
1885, 1886, and 1887 were tumed behind the first deferred payment. 
By the terms of thé obligations they were payable at the complainant'S 
office in Boston, but in fact the payments were never made therè, and 
gëneraUy, if not alwayS, they were màde àt or through a bank at Grand 
Rapids. Goùiplaihant's incorporation was under the laws of Maine, 
àtid its home office was at Pbïîland, but it is iallëged that it had also ah 
office at Boston. It waa Stipulàtèd in the mortgttge that if any portion 
èf the mortgage debt shôiild temain unpaid foP thé period of 60 days 
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after ît should tecome due, the whole dabt should, at the élection, of thei 
mortgagee, become immediatély due and payable. And it was expressly 
prdvided in the agreement for deferring paymenta that it should not 
préjudice any rigbt of the mortgagee further than should be needful to 
give that agreement eflfect. Brosnan was a friend, and seems to hâve 
had the confidence, of De Witt, the président, and was, so far as the 
présent business is concerned, managing offîcer of the complainant. The 
agreements for deferring payments, above recited, were probably induced 
by this favor towards Brosnan, who, when the plaster company was 
formed, became a prominent factor in it, but died before the présent 
controversy arose. The inslallment and the annual interest due on 
June 1, 1888, not being paid at maturity, correspondence ensued be- 
tween the représentatives of the plaster company and Mr. De Witt, hav- 
ing in contemplation a further agreement about the payment of what 
was due, and the management and préservation of the mortgaged prop- 
erty; but, no agreement having, been arrived at, on the last of the 60 
days after the payment was due, the plaster company telegraphed the 
complainant, asking it to designate some bank at Grand Rapids.to re- 
ceive payment of the amount due. The answer to this referred the 
matter to their attorney at thejatter place, who, on being applied to, 
refused to receive the money at Grapd Rapids, except it should be ac- 
companied by an agreement to put the buildings and the machinery on 
the mortgaged lands in a better state of repair and préservation. The 
plaster company was willing to stipulate to a qualified limit in that 
direction, but would not agrée to the terms in that regard required by 
the complainant. The day wore off without a coming to terms, and no 
tender was made to the attorney for complainant, except that the agent 
of the plaster company, to whose crédit the money had for this purpose 
been deposited in a national bank at Grand Rapids, offered to give his 
check for the amount due.; Thia was refused upon the gênerai ground 
above stated, and because the attomeys professed to be bound to foUow 
strictly their instructions, which were to insist upon the condition. On 
the following day the whole amount was tendered to and refused by the 
a.ttorneys, and th^ plaster company thereupon sent a draft for the same 
amount by ipail to the complainant, at the same time telegraphing ad- 
vice of its transmission. This draft was returned by the complainant, 
the grounds pif its refusai to receive it not being stated. 

It also appears that the complainant paid the taxes on the mortgaged 
property for the year 1887, after they had been returned delinquent, 
and prior to the filing of the présent bill. This it was authorized to do 
by the express provision of the statutes of Michigan, which gives the 
mortgagee the right to tack a payment so made to his debt, and extends 
the mortgage security to it, How. Ann. St. § 1137. And I am of opin- 
ion that the mortgagee may do this at any time after the mortgagor has 
made default, and suffered the property to be i*eturned for the unpaid 
taxes. On the 12th day of November, 1888, the présent bill was filed 
to foreclose the mortgage, the complainant declaring therein its élection 
to treat the wbple debt as due, and praying relief accordingly. It is 
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alleged in the bill that the mortgaged property is, from disuse and wanton 
neglect of repair, goîng to dilapidation and ruin; that the buildings and 
machinery are sufiering dépréciation in value from want of proper care, 
and from the same cause the more movable property is being stolen or 
lost. It is also alleged that the affairs of the corporation hâve been and 
are corruptly mismanaged; that its debts are sufiered to accumulate, 
while its assets are appropriated by its officers and agents in charge to 
their own private use; and a détail of great fuUness is exhibited, which, 
if truly alleged, would illustrate in a striking way the facilities which the 
fabric and machinery of incorporation afford to those disposed to fraud- 
ulént practices. It is alleged, in substance, that the corporation is kept 
continually on the verge of insolvency by the fraudulent appropriation 
of its assets by those having charge of them. To this it is added that, 
in conséquence of the dépréciation of the value of the mortgaged prop- 
erty, and the crippled condition of the corporation from the mismanage- 
ment of its officers, the complainant's security is greatly impaired, and 
is altogether inadéquate to protect the debt. Therefore it is prayed that 
a receiver may be appointed to take charge of the assets and business of 
the corporation, under the direction of the court, to take the rents and prof- 
its, and that they may be applied to themortgage debt, etc. The prés- 
ent motion is for the appointment of such receiver, and affidavits are 
filed in support of the bill. In response to the order to show cause, the 
défendants, the plaster company, and the officers and stockholders com- 
plained of, hâve answered, and filed affidavits. They deny the alléga- 
tions of the bill, on the basis of which a receiver is prayed. In the an- 
swer the défendants ofi'er to pay the installment of principal and the an- 
nual interest, which were tendered before the filing of the bill. The 
évidence adduced on this hearing was quite voluminous, and ail the 
material parts of it bave been attentively considered. The conclusions 
of fact drawn by the court therefrom will be stated so far as such conclu- 
sions form the ground of décision. 

That it is compétent for parties to stipulate that on default in the pay- 
ment of an installment the whole may become due at the élection of the 
payée, is well established, and courts of equity will give such stipula- 
tions effect when they bave been fairly made, and the right of élection 
fairly exercised. Noonan v. Lee, 2 Black, 499; OlcoU v. Bynum, 17 
Wall. 62. It will not, however, aid in the enforcement of such right 
where the conduct of the payée indicates artfulness, trickery, or stratagem 
in bringing on the technical conditions upon which he exercises the 
right. His purpose must hâve been open and honest, and advantage 
cannot be taken of any misleading produced by his own action, or (what 
is the same thing) the reasonable implication contained in it. Noyés v. 
OUirk, 7 Paige, 179; Broderick v. Smith, 26 Barb. 539. In the présent 
case, while I do not find that there was a deliberate purpose to hold ofF 
the payment which was due in June, 1888, by stratagem, until the 60 
days shouid bave elapsed, still I am of the opinion that when the com- 
plainant was notified that the défendants were ready to pay the money 
at the place where it had usually been paid, and knew that the money 
v.37F.no.7 — 19 
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•was in readîness, ît should hâve signîfied îts purpose to demand the exact 
fulfillment of the contract as to the place of payment, if it intended to 
intiist upon it, and that ils conduct in refusing to receive payment except 
upon certain conditions was an implied waiver of its right to hâve the 
payment made in Boston, which it signified no purpose to require. It 
is very probable that if the défendants had understood that that condi- 
tion was to be exacted, they would hâve taken steps to hâve payment 
tendered at Boston on the last day, and with the facilities of the présent 
day for transmitting funds there would probably hâve been no serious 
diàiculty in accomplishing it. The almost fatal conséquences to the de- 
fendant Company of bringing this whole debt upon its hands for pay- 
ment, would doubtlesB hâve stimulated to great effort to avoid it. It is 
therefore held that upon the facts disclosed it would be inéquitable to 
permit the right to elect the whole debt due to be exercised. 

Another branch of the subject remains for considération. A tender of 
the wholesum which was in fact due having been made, is the mortgage 
security as to the sum so tendered lost by the. refusai to accept? It is 
the rule uadoubtedly that a tender discharges the security. Moynakan 
V. Moore, ^ Mich. 9; Oaruthers v. Humpkrey, 12 Mich. 270; Potta v,; 
Piaisted; 30 Mich. 149. But to produce such serious and heavy consé- 
quence the refusai must hâve been unqualified, and unaccompanied by 
any 6ona^<ie claim of right, which was supposed by the party to justify 
his refusai. , The claim of right may hâve been one that could not be 
supported i as matter of law; stillj if it was believed in, and was not 
wantonly put forward as a cover to a, wrong purpoSe, it is sufficient to 
prevent the forfeiture of the security. So hère, while it is clear enough , 
that the complainant had no right to make it a condition of receiving 
payment, that the défendant should enter into stipulations about making 
repaira on the mortgaged property, still itmay hâve: beèn that it thought 
it.had such right, and I do not .find such évidence of its bad faith in 
this regard as to justify a déclaration of forfeiture. Waldron v. Murphy, 
40 Mich. 668; Post v. Springsted, 49 Mich. 91, 13 N. W. Kep. 370. It 
results from thèse considérations that the complainant's bill is well filed 
for the foreclosing of the mortgage in respect of the instaUment of prin- 
cipal and the ftnnual interest and the taxes for 1887 . A question about 
costs may arise at the hearing. 

It is shown that the plaster-workg eovered by the mortgage hâve not' 
been operated for two or three years past, the défendant company having 
entered into a combination wiÂ other plaster companies at Grand Rapids 
to restrict production, and keep the price of the produot up to the rate 
agreed upon, and arranged with another member of the combination for 
the production of the Union MiUs Plaster Gompany's proportion, as al- 
lotted by the combination. The reason fur this arrangement with tho 
other Company is said to be that the latter has such facilities that it can 
produce the plaster at 8 cheaper cost, and it is claimed that it is better 
for the défendant to pay what it does for thus furnishing its proportion, 
than to furnish the plaster from its own mills^ The defendant's mills 
and Works hâve therefore remainedidlè, and bavesuffered from the decay 
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and dilapidation îricîdètit to ail such works when disused. The prima 
fade shovring of grpss neglèct and despoiling of the property, madé in 
support of the motion, is fairly rëfuted by the ànswer of the défend- 
ants and the afiBdavits of bthers supportiiig the answer, and the result of 
ail the évidence is that no such destruction or waste of the property as 
would on thàt account warrant the appointment of a receiver is shown. 
To justify such an appointment the waste must be serions, and the dan- 
ger of destruction or impairment of the security imminent. Pullanv. 
Éaîlroad Co., 4 Biss. 47; Morrison v. Buckner, Hemp. 442; Beverley v. 
Brooke, 4 Gràt. 187. Iti this case I am not cbnvinced that the waste is 
other or more serious than would ordinarilyoccur to such property from 
mère disuêe. 

But it is elàimed by the complainant — and, if the conduct which bas 
thus far characterized the management of the afFairs of the defendaint 
Company is to be continued, I think with strong reason — that the secu- 
rity is iftadequate. While I am satisfied that some of the complainant's 
witnesses hâve greatly underrated the value of the mortgaged property, 
still the impression left upon my mind is that it is quite dûubtful 
whether in- thé présent condition of affairs the property is adéquate as 
security for the debt. Upon this aspect of the situation, the complaih^ 
ant prays for the appointment of a receiver to take the rents and profits, 
to the end that they may be appropriated to the satisfaction of the iùor<>- 
gage debt; aiid there is thus presented a somewhat difficult, but very im- 
portant; question, toudhing the practice of the fédéral courts in Michigah 
in mortgage foreclosure cases, which, so far as I am aware, has never 
been expressly decided in thèse courts, and thàt is whether, in view of 
the law in this state in regard to the rights and relations of the parties to 
a mortgagô of real estate to the mortgaged pfoperty, as declared by stat- 
ute and expdunded by the suprême court of the state, the mortgagee 
may, upôn àhowing that bis security is inadéquate, hâve an appropria- 
tion of the rénts and profits to help out the deficiency. The statute 
(How. Ann. St. § 7847) takes away from the mortgagee the right to the 
possession uhtil foreclosure is completed by sale, and the salé has be- 
come absolute by confirmation. And it was held in Wagar v. Stone, 36 
Mich. 364, that this statute, by implication, secured to the mortgagor 
the rents iànd profits pending foreclosure, and that therefore an appropri- 
ation of them by the hand of a receiver for the benefit of the mortgagee 
deprived the mortgagor of a substantial right. Notwithstanding this dé- 
cision, the fédéral court in this district continued the practice of appoint- 
îng receivers in such cases and for such purpose in the same way as had 
been cùstoiàary in the early equity practice, and a number of précédents 
hâve been found in which my predecessor made such appointments after 
the practice in the state courts had been settled the other way. The 
matter does not appear to hâve been debatéd before him on any actual 
dispute shown by the record, but it cannot be doubted that so well in- 
formed a judge was cogniKint of the ruling of the state court on the sub- 
ject, and I am convinced that he foUowed the original practice upon thé 
theory that it was a matter of practice mereiy, and that it was the duty 
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of this court sîttîng in equity to follow îts own course, înstead of con- 
forming to local practice régulations of the state; and such doubtless is 
the gênerai rule. But it seems quiteclear that tlie duty of foUowing the 
original course of the court in equity does not extend to the extremity of 
overthrowing substantial rights. When it meets such it bends so far as 
is necessary to protectthem, but otherwise holds on in its oustomary way, 
simply adapting itself to the emergency. Thia is the doctrine which was 
so forcibly enunciated in the now familiar case of Brine v. Insurance Co. , 
96 U. S. 627. The analogy of that case, and the applicability of the 
reasoning of the suprême court in deciding it, to the présent question are 
obvions, as I think, and lead to the conclusion that it is not a matter of 
practice simply; that the right of the mortgagor to the rents and profits 
pendente lite is a substantial one under the laws of Michigan, which must 
be recognized by the courts of the United States in administering the 
rights of parties to a morigage. There is no practical difficulty in doing 
this, and matters of form must yield in the présence of légal right. I 
am aware that there are some décisions in the courts of the United States 
in which the principles of décision are inconsistent with those of Wagar 
V. Stone, supra, and which hold that the substantial right of the mort- 
gagor to the rents and profits is not impaired in any légal sensé by the 
appointment of a receiver to take them; the theory being that the hand 
of the court is to be regarded not as hostile, but as holding for the mort- 
gagor as well, and turning over his property through judicial process to 
the payment of his just debt, when needed to meet a deficiency. It is 
not needful for me to express any opinion on this divergence of views in 
the présent case, for the doctrine of adhérence to the local law in real 
property matters looks to the rule adopted, rather than to the reasoning 
which has led to it, and I think that the law of the state as declared in 
Wagar v. Stone requires that it should be held hère that a receiver of the 
rents and profits cannot beappointed, in mortgage foreclosure cases, upon 
the sole ground that the security is inadéquate. Whether the court will 
appoint a receiver in foreclosure cases, where the property is being de- 
stroyed or wasted by the mortgagor, is an entirely différent question. 
There is nothing in Wagar v. Sione which controverts the power and duty 
of the court to interfère in such cases for the protection of the security. 
' What the court should do with any fund that might be left in the hand 
of the receiver, and incident to the dealing of the court with the prop- 
erty, might be a question subject to the control of the rule in Wagar v. 
Stone, but that question is not now presented. I should hâve, I think, 
no doubt that a receiver might be appointed in the circumstances last 
mentioned, if the waste or destruction was so serions as to justify so 
grave a step, but, as I hâve said, the facts are not so bàd as to warrant 
it in the présent case. 

An offer is made in the answer to pay the amount of the installment, 
and the annual interest which remains unpaid, and the taxes of 1887, 
and this offer was repeated at the hearing of this motion. , If this is 
donc, the further prosecution of the bill for the purpose of foreclosure 
would, upon the views already stated, be quite fruitless; and the ques- 
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tion remaîns whether the case can be proceeded in as upon a bill filed by 
a mortgagee and creditor of the défendant corporation upon the ground 
that the management thereof is so grossly corrupt and bad as to entitle 
the complainant to ask the court to interfère for the protection of his 
debt. That relief of this kind may be given in a proper case appears to 
be settled by the weight of authority. 2 Mor. Priv. Corp. §§ 797, 860. 
I hâve had some doubt whether the suit could thus be converted from 
its original purpose into one which was a mère incident to the primary 
object of the bill. The allégations in the bill are broad enough to cover 
litigation on this branch, and the prayer for relief is gênerai, and it may 
be that the versatility of equity practice will admit of the further suit. 
If counsel are advised to proceed, notwithstanding the doubt now ex- 
pressed, the question may be reserved until the hearing; but if the case 
is proceeded with on that theory, and for that purpose only, it becomes 
évident that it would be improper to anticipate the very object of the lit- 
igation by a prejudgment involving the whole merits of the case. It 
would be the duty of the court to hold matters in statu qm until the 
hearing, as it could only then be rightly determined whether the facts 
would require the proposed action or not. It is the very common prao- 
tice in appointing receivers to take such action on the coming in of the 
answer. High, Rec. §§ 100, 106. And that is quite proper where the 
appointment is for t, merely ancillary purpose, which is concemed with 
the temporary incidents of the suit. But it is otherwise where the pro- 
priety of the appointment is a principal question In the case, and it is 
required, if at aJl, by the view which the court shall ultimately take of 
the case, as part of the means which should be taken to aflford the relief 
contera plated by the decree. Barry v. Briggs, 22 Mich. 201; Hawkins 
V. Luscombe, 2 Swanst. 375; High, Rec § 109. The resuit of thèse views 
is that the court will order that, upon payment by the défendants into 
the registry of the court for the benefit of the complainant of the amount 
of the installment with the annual interest and the taxes of 1887, with 
interest thereon, within 10 days from the entry of such order, the mo- 
tion for the appointment of a receiver pendente lite, will be denied. If 
the payment be not made within that time, the matter of such appoint- 
ment will be further considered by the court. In the event of such pay- 
ment, and the élection to proceed with the suit, an injunction will be 
awarded to restrain the défendants from disposing of the assets of the 
corporation by way of dividends or otherwise, except as may, by further 
order of the court, be allowed, and subject to such conditions as thè 
progress of the business may require, and the court may from time to 
time think fit, upon the représentations of the parties, to prescribe. 
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'^ HeLLEBOSH Vw COUGHLIN. 
, i . {Ofreuît Cwvtt, &, S. Ohio, Wi D. January 96, 1889.) 

Pabtnbiiship— Construction of Agreembnt. 

The articles oï cop-artnèrshi p betwèen cbmplainant and défendant provîded 
thatcomplainant shouM contribute àa Wb share of the capital the exclusive 
use of his three-fourths interest in certain patented improvements, to be 
used in the manufacturing business of the flrm, together with his three- 
fourths interest in thepropërty and assets of a certain marble company; that 
ihe should contribûte such money as might b«< needed for the purchase 
of necessary inachinery and piatefials, on which he was to hâve interest. Ho 
was to attend to thb flnancial management of the business, and place thé 
manufactured goods of the tirm upon the market. Défendant was to con- 
tribûte as his share of the capital his one-fourth interest in said patented im- 
provements and his onefourth interest in the property and assets of said 
marble company, and was to apply his sltill and expérience, and dévote ail 
his time and personal services to the business of manufaoturing. The profits 
and losses were to be shared equally. At the termination of the partnership, 
éach partner, aftér payment of the flrm debts, was entitled flrst to withdraw 

• his contribution to the capital, and the residue of the assets, if any, tobe di- 

; vided equally- The business proved unprofltable, the bulk of the capital 

stock being lost. Held, that the articles were not open to the construction 

that défendant' s skill was put in againstcomplainant's capital so as to relieve 

him from Uability to coraplainaint for one-half the loss. 

; Suit by Clemens Hellebush against Reese P. Coughlin to réeover a 

balance on partnership account. 

Long, Avery, Kmmer & Kramer,{oT complainant. ' 

Black & Rockhold and Parkinson & Paricimon, for défendant. 

Sage, J. The articles of copartnership between the parties provîded 
that the complainant should contribûte as his share of the capital the 
exclusive use of his three-fourths interest in certain patented improve- 
ments, to be used in the manufactures of the copartnership, together with 
his three-fourths interest and ownership in the property and assets of 
the Eagle Marble Company; that he should contribûte such money as 
might be needed for thé purchase of necessary machinery and materials, 
not to exceed $5,000, on which he waa to hâve interest, payable annually. 
He was to attend to the financial management of the business, and place 
the manufactured goods of the firm upon the market. He alone was 
a'uthorized to sign checks for the firm. The défendant was tb contrib- 
iitéi as his sha^e of the capital, his one-fourth interest in said patented 
•improvement, and his one-fourth interest in the property and assets of 
said Eagle Marble Company, and was to apply his skill and expérience, 
and dévote aU his time and personal services, to the manufactures bf the 
firm, which were to be under his charge and management. The profits 
and losses were to be shared equally. At the termination of the part- 
nership, each partner, after payment of the firm debts, was entitled 
first to withdraw his contribution to the capital; defendant's contribu- 
tion to be estimated at $1,000, and complainant's at $8,000, the residue 
of the assets, if any, to be divided equally. The business was unprof- 
itable. AU the capital stock was lost excepting about $800, now in the 
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hands of the receiver. The défendant clainis that this loss, excepting 
what was paid by the sale of his jnterest in the prop'erty and assets of 
the firni, must fall upon complainant, for the reason that, inasmuch as 
he lost his tixne and labor, or, in other words, his skill was pat in against 
complainant's capital, it would be unjust and inéquitable to allow com- 
plainant to ïecover one-half of the said loss from him. This position is 
not tenable, for the foUowing reasons: 

1. Eaeh partner contributed to the capital. The valuation of the con- 
tribution of eaeh is fixed by the articles. The province of each in the 
management of the business is defined, and the plain construction of 
the articles leaves no room for the claim that the defendant's skill was 
put in against the complainant's capital. The complainant was to at- 
tend to the finances and to the sales, and the défendant to the manu- 
facturing department. Doubtlessthe defendant's undertaking to dévote 
bis time, labor, and skill to that department secured to him the conces- 
sion of an equal share of the profits, but that concession is coupled 
with the express and explicit stipulation that he should also share 
equally in thelosses, which is altogether inconsistent with the daim hOw 
made. 

2. The articles, in terms, provide that ail that thé complainant put 
înto the firm should be credited to him as his contribution to the capi- 
tal. That in words made him a creditor of the firhi for the full amount 
of his contribution. This plaihly refers to the tangible propërty, ahd 
money contributed, and iiot to the contribution of the exclusive right 
to use his interest in the invention. The défendant was to' hâve, in 
like manner, crédit for his contribution. The complainant's contribu- 
tion amounted — so it was agreed in the articles — to $8,000, and thè de- 
fendant's to $1,000. When the firm became insol vent, the first thing 
to be done was to pay the creditors who were not members of the firm. 
The next thing to be done was to settle the accounts of the partners 
inter sese, and in that settleinent eàch must be treated as a creditor for the 
amount of his contributions to the capital. If the surplus remaining 
after paying outside creditors wâs more than sufficient to balance the ac- 
counts of Ûie parties one with the other j the residue would hâve to be 
divided equaUy between thém, for so it is stipulàted in the atticles. 
But the entire surplus is insufficient to balance those accounts. It iS 
very muoh less than the excess of the complainant's crédits over thede- 
fendant's. This plain statëment of the matter, which is in accord with 
the rulé statôd in Lindl. Partn. §587; Bâtes, Partn. 810, 812; and 
Gunnéllv Bird, 10 Wall. 304, renders it unnecessary to comment upon 
the authorities cited in the briefs of counsely aûd bringâ the court to the 
conclusion thât the complainant is entitled to tàe eutiie surplus^ and it 
wiU be ôrdered accordingiy. i 
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McManness et al. v. Paxson d va. 
{CHrewtt Court, W. D. Missouri, O. D. January 14, 1889.) 

L Vbjjdor and Vendée— Parol Contract — Evidence — Sdfficibnct. 

A father purchased land in Missouri wilii the avowed parpose of giving W 
to his two sons, and, after living on it for two years, returned to his liome in 
Ohlo, He ieft the défendant, one of his sons, in possession of part of it, 
orally promising défendant, as the latter alleged, to give him the land if he 
would move on it. After rèturning to Ohio, the father became embarrassed, 
and needed the proceeds of the land, whereupon he gave his son notice to 
leave the land, which he did without objection, and returned to Ohio, whero 
he remained nine years. In the meau time the father conveyed the land to 
plaintififs' assigner, subject to certain trusts, with power to sell. Afterwarda 
said assigner sold the land to défendant, taking a mortgage for the purchase 
money. The deed to défendant referred to the trust under which the mort- 
gagee hjeld the land. and défendant never set up any claim to the land under 
the oral contract with his father until flve years later, when plaintififs sued to 
foreclose the mortgage. HelÂ, that the alleged oral contract was not estab- 
lished by the évidence. 

S. MoRTOAGES— FoBECi,osuRB— EsTOPPBi/— To Dent Titlb. 

A défendant mortgagee in foreclosure of a mortgage containing covenants 
of seisin and spécial warranty cannot set up a prior and paramount équita- 
ble title in bimself. 

In Equity. pn bill of foreclosuj^. 

Bill by Lpmuel McManness and Maris Paxson, assignées of M. C. 
TH^hitely, tb foreclose a mortgage executed by défendants Henry Paxson 
and Maria Paxson, his wife, on lands in Morgan county, Mo. 

Draffen & WilliaTnê, for complainanta. 

Dan K„fVray, for défendants. 

Philips, J. This is a bill in equity, to foreclose a mortgage executed 
by the défendants Henry Paxson, and Maria, his wife. The mortgage 
gréw out of about the foUowing state of facts: One Eli Paxson, the father 
of défendant Henry, resided in the state of Ohio. In the year 1868 he 
came to Morgan county, Mo., with the view of makiug the purchase of 
some lands. He purchased between five and six hundred acres, for 
which hepaid $7,000, and received a deed therefor in the fore part of 
1869. He came to this land with the défendant Henry and his other 
son. Maris, the plaintiff herein, and lived upon it for about two years, 
when he returned to the state of Ohio. He was then some 70 odd years 
old. At that time he had other money in bank at his Ohio home. This 
bank failing in 1878 Ieft him in very straightened circumstances, render- 
ing it necessary for him to make some disposition of this Missouri land 
to obtain th« means of support. There was litigation in the courts of 
Missouri affecting the title to this land. In his extremity he applied to 
one M. C. Whitdy, who was an attorney at law, and an old friend, for 
assistance. After many suggestions and negotiations it was agreed and ar- 
ranged between them that Mr. Paxson should convey to Mr. Whitely the 
said land in Missouri, and thereupon, on the 15th day of March, 1879, 
Mr. Whitely and Mr. Paxson executed a trust instrument, by which it 
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was declared that Mr. Whitely should take this landfor tlie purpose of 
looking after the same, paying the taxes, and furnishing the necessary 
money for defending and perfecting thetilJe thereto; renting and making 
sale thereof, if necessary, to raise means for the support oi said Paxson 
and wife. By this déclaration of trust, Mr. Whitely was authorized to 
make sale of the land at his discrétion, on the beat terms attainable; and 
eut of the proceeds to pay the taxes and expenses of said litigation, and 
to reimburse Whitely for his services, etc., in the premises; and, after 
the death of said Paxson and wife, he was furthermore authorized and 
enipowered to make division of the proceeds of said land, or the land in 
kind, among the children of said Paxson, The old man Paxson died 
April 1, 1879; his wife surviving him till 1884. In the mean time the 
litigation in Missouri affecting the land had terminated in favor of Pax- 
son. In March, 1871, Henry, on notice from his father, had surren- 
dered possession of the land to him or his agent, and shortly thereafter 
returned to the state of Ohio. Whitely, not being able to obtain a pur- 
chaser for said land, concluded a sale of the portion covered by the mort- 
gage, — the subject of this litigation, — to the défendant Henry Paxson, 
for the sum of $3,000, $600 of which was then paid, and for the res- 
idue of the purchase money the défendant executed five several prom- 
issory notes, payable in two, three, four, five, and six years after date, 
for the sum of $480 each, to secure the payment of which the défendant 
executed to said Whitely the deed of mortgage herein sued on. In the 
settlement of the trusteeship of Whitely, part of the land undisposed of 
by Whitely was conveyed to the plaijitiff' Maris Paxson, as alsp three of 
the notes, as his distributive share of the estate, and as a compensa- 
tion for his services in taking care of his mother after the death of his 
father; and the last of said notes was cancelled and delivered up to the 
défendant Henry as his distributive share of the estate. The second of 
said notes was transferrçd to Bennett Paxson, another of said heirs, in 
satisfaction of his distributive share, who, on the 18th day of March, 
1884, assigned the same for value received to the plaintiff McManness. 
Immediately after the purchase of said land by the défendant from 
Whitely, he returned to Missouri, and Whitely put him in possession 
of the land, which he has ever since held, The défense set up to this 
bill of foreclosure in substance is that the défendant did not know at 
the time he took the deed from and executed the notes and mortgage to 
Whitely that Whitely held the title to the land under the trust arrange- 
ment between him and Eli Paxson; and that, if he had known the facts, 
he would not bave made such purchase, and executed said notes and 
mortgage; that he supposed Whitely had bought from his father as an 
ordinary purchaser for value received. The answer does not charge, iu 
terms, that Whitely, in making the sale, was guilty of any positive' 
fraud or misrepresentation to mislead or deceive him as to the existence 
of such trust. The answer further sets up that Henry's fathéi* induced 
him tocomewith him from the state of Ohio on the promise to give hirn 
this land; that accordingly he did so corne and take possession of the 
same on the faith of such promise, and that he so occupied and held the 
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land up to the tîma ihîs father gave him notice to quît; that by reason 
thereof he becamej andwas at the time he took the deed irom Whitely, 
the équitable ownerofthe land. 

Without stopping hère: to consider the évidence in détail adduced at 
the trialy it oocuraito me that there are certain fixed principles of law 
lying at the very threshold of this controversy, which greatly embarrass 
the défense interposed to this actiouk The deed of mortgage, after the 
habendum clamse, contains this co venant provision: 

"And the said Henry Paxson and Maria Paxson dofor themselves and their 
heira, executorsi and administrators coveiiant with the said Machias G. Whitely, 
his heirs and asslgns, that Ht the time of Bigning thèse présents they were joinûy 
and well seised of the above-described .premises as a good and indefeasible es- 
tate in fee-simple, and bave good right to bargain, sell, or incumber the same; 
and that thèy will warrant and défend the said premises, with the appurte- 
nances unto the same bélonging, to the said Machias Ci Whitely, his Heirs and 
assigns, forëverj against ail acts done or sufEered by them or either of them." 

. The authorities are àgreed that this affirmative covenant opérâtes aa 
an effectuai estoppel against the mortgàgor to assert against the mort- 
gagee or assignée that he dîd not hâve the title or the right to make the 
mortgage 911 thé land at the time bf its exécution. 2 Jones Mortg. § 
1483; says: 

"A mprtg^gor is estopped to deny bis title. He cannot set up as a défense 
for hiraself against the moirtgagee that the property so mortgaged is trust 
Çroperty, whicli he had no right tb biortgage. He cannot claim adveraely to 
his deed, but is estopped by it. * * * At the présent time, and especially 
■Where a mortgaige is mereiy a lien and not a title, this estoppel must be re- 
gardedas arising only from a coVénant for title, express or implied." 

While it niay be concèded that perhaps the modem doctrine is that 
the fèlàtioû between inortgagor and mortgagee is not so similar to that 
of landlord flnd tenant as to preveht the mortgàgor from setting up an 
outstanding title or a newly-acquired title, it does not apply where the 
toortgagé deed contains an express covenant, as does this. Bushv. White, 
85 Mo. 357, 358. It is also ari established principle that in the action 
bf foreclosure in equity the mortgàgee's title acquired under the mort- 
gage cannot be qùesfàoned by the mortgàgor in défense to the bill, ex- 
bept perhapS on the scOre of ûsury and the like, in those jurisdictiona 
whére such usury avoids the conttact. The title can only be invèstigated 
at law, and not in a chancery foreclosure. 2 Jones Mortg. § 1482. "It 
Î8 à gênerai rule that a mortgàgor, and those claiming under him, are 
estopped frôm saying that no titlé was conveyed to the mortgagee. In 
exécutîng the instrument they hold forth that they hâve title or author- 
ity to convey, and that title, whether good or bad, the mortgagee is en- 
. titled to." Bailey v. îWstees, 12 Mo. 177. So 1 Jones Mortg. § 682, 
sàys: 

"À. mortgàgor, by a mortgage containing the usaal covenants of seisin and 
warranty, is estopped to (ièny thé title of the mortgagee. * * * The 
mortgàgor in such case Will not ne lieard to say in contradiction oî his cove- 
nant of warranty that he had nOt title at the date of the conveyance, or that 
it did not pass to the mortgagee by virtue of his deed. " 
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It wouM be a contradiction- in terms bf thé bôvenarit'of seisîii and/War- 
ranty for the mortgagor to. eitiier say that he had not title, or that what- 
ever title he did hâte did not pass to thé mèrtgagee nnder his mortgagé 
deed. Orossv. Eobimon, 21 Connv 379. An exécuter, who takes a deed 
assuch, and gives back a mortgagé as such, is boùnd thereby, and es- 
topped to deny his appointment and authority. Van Dyck v. McQuade;- 
18 Hun, 376. It was the English law that the title is not brought 
in issue in a pétition for foreclosure. BuU v. Mdoney, 27 Conn.i563',' 
564. This rule is very fully and aptly expressed in Andersonv Baxter, 
4 Or. 110, as follows: 

"Pormerly à mortgagé of real property was regarded as a con voyance of the 
légal title, subject, of course, to be defeated by the performance of a condi- 
tion, and.tbis doctrine still prevails to some extent. Courts pf equity, hpw-; 
ever, hâve al ways 'regarded a mortgagé as a mère security for adebt, and.tbe 
foreclosure therçof î^s a proceeding to satisfy tlie debt secured thereby; and' 
courts of law as wélt as courts of equity, in manyof the states, bave taken the 
same view; that is, that a mortgagé was a mère lien or pledge, and thàt ïhe' 
gênerai title to the mortgaged property was in the mortgagor. Inithe lan- 
gnage of one of the authorities, 'the raortgagee bas neither a.jvs in re natad 
rem, but a speciQc lien, similar In character to a gênerai lien cireated by s^ 
judgment upon the land of the judgment debtor.' Qardner \ . Ueartt,,^ 
Denio, 232, Hbwever this may be, as a matter of strict law, I an[i satîsfled 
that a suit toforeclosé a mortgagé is not for the determînatidiiof àriyright or 
claim to or interest in real property, but a proceeding to bave thie nitfrigaged' 
property adjudged to be sold to satisfy the debt secured thereby. In such a' 
suit the title to the mortgaged premlses is in nowisedrawn in question. . The^ 
adjudication is merely as to the fact of the exécution of thej^inortgage. the 
ambunt due thereon, and the sale of the property to satisfy thé debt secured. 
It is the mère collection of a debt charged upon spécifie property % resoj-ting 
to the property aS a means of satisfying it. If it were a suit to divest a ;^arty. 
of title, 01. to establish some right regarding the title to real propiertyî it' 
would stand upon a différent footing; but, the mortgagé being in equityonly. 
a chose in action, a suit to foreclose it is more analogous to an action uppn a 
sealed instrument." ' , 

Applying thèse prineiples to this case, what difièrence can it màke 
whether or not the défendant acquired an équitable title under his al*" 
leged contraCt with his father? No matter whenoe cornes his title, he 
coyenanted with the mortgageé that he had tftle, and therightito mort»- 
gage; and he is estopped to deny that whatever title he has passed to the: 
mprtgagee as a security for the notes, subject to the conditioda expressed 
in the mortgagé... The mère fact, without more, that défendant did noti 
know, when he gave the notes and mortgagé, that Whîtely héld the lé- 
gal title to the land subject to the déclaration of trust, pr that défendant : 
would not bave taken deed from Whilely, and exeouted the dotes and 
mortgagé, had he been so informed, is not sufficient to déstraythevalid- • 
ity ot the notesandi mortgagé. The conveyance from Whitelyi whereby i 
he obtained the iegal title to and possession of the laûdj ;would eoûsti- ' 
tute a valid considération. The défendant knew then as well as now oti 
his claim and rights under the imputed contract with his fathpTk There 
is scarcely any ground of pretense that Whîtely, by any trick and deeep- ' 
tion or, représentation, piacticed any fraud upon delendaut, which; in ^ 
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equity or law would avoîd the notes. Leavîng o«t of view the testïmony 
of Whitely, that défendant knew ail about the déclaration of trust and 
the pnrpose for which the land was being conveyed by him to défend- 
ant, and aecepting as true the defendant's own statement, there was no 
conduct on the part of Whitely upon which any imputation of fraud 
oould be based. The substance of the defendant's statement is that 
Whitely did not inform him of the trust, but said he held the title with 
full authorit3' to convey. AU of which, in fact and law, was true. 
There is no failure of title in the deed from Whitely to défendant, and 
no breach of any co venant. The défendant was mijuris. Hè was not 
non compos mentis. If he made an improvident bargain, and bought land 
which in equity already belonged to him, he bas no one to blâme but 
himself. He is not an imbécile, that he should call upon the court for 
protection. 

But, looking further into the equities of this case, the défense is with- 
out merit. The whole transaction between défendant and bis father, 
upon which he predicates bis équitable title to the land, prior to the deed 
ftom Whitely, rests in pais. There was no written mémorandum to take 
the. case out of the opération of the statute of frauds. It requires no ci- 
liation of authorities to support the proposition that the proof of a paroi 
agreenierit in such case should be so çlear and persuasive as to leaye no 
reasonable doubt in the mind of the chancellor as to its précise terms. 
Ôutside of the déposition of the défendant, there is no évidence of any 
meeting and agrêeraent between défendant and bis father respecting the 
terms of the alleged gift. The défendant is clearly an incompétent wit- 
nèss to speak of this contract in thîs côntroversy . Ckapman v. Dougherty, 
87 Mo. GlY* . Whatever doubt existed on this subject is now removed 
by the late amendatory statute of Missouri. Laws Mo. 1887, p. 287. 
See, also, section 858, Rev. St. U. S. It is true that défendant shows 
byotherwitnesses that on or about the time Eli Paxson was in Missouri, 
purchasing this land, he stated he was buying it for his two sons, Henry 
and Maris, and that he intended to give it to them. And it may be con- 
céded to défendant that if in considération of said promise he removed 
with his faraily from the state of Ohio to Missouri, and took possession 
of said land, and occupied and improved it in. expectation of the fulfill- 
ment of said promise, and' had not voluntarily abandoned the same, he 
would hâve been entitled, as agaiust his father and those in privity with 
him, to a spécifie performance. Haha v. Huha, 8 Mo. 303; Rumholds 
V. Pair y 51 Mo. 592. But the subséquent conduct of the défendant 
strips him-, in contemplation of equity, of every vestige of such riglit as 
a; défense to this action. As évidence that the father did not regard the 
existence of such obligation, after living less than two years upon this 
land with his son» he returned to the state of Ohio, and gave written no- 
tice to défendant to quit and surrender the possession to his son-in-law. 
Thereupon the défendant left the premises, in Mardi, 1871, withont one 
word of objection or protest; and shortly thereafter returned himself to 
Ohio, living near his father, seeing him frequently; and from that day 
to the date. ol taking the deed from Whitely it does not appear that he 
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ever asserted or set up any claim wljatever to this land. It îs incredible 
to believe that if he entertained in his own mind even the thought or be- 
lief that he had any équitable right to this land, he would enter upon 
negotiations with WhiteLy for the purchase thereof, without suggesting 
the riglit he now sets up. Mr. Whitely déposes that the défendant was 
fuUy informed, prior to any negotiations leading to the sale of the land 
and the exécution of the mortgage, of the existence of said déclaration 
of trust, and the précise circumstances under which Whitely held the 
same; and that défendant frequently advised and consulted with him as 
to the best means of managing and disposing of the property to accom- 
plish the purposes of the trust. We can discover nothing in the char- 
acter of Mr. Whitely, or in his relations to this case, to justify the court 
in discrediting his testimony. He was acting throughout as the trusted 
friend and trustée of the father, Eli Paxson, to aid and provide for him 
in the adversity of old âge. He had no personal interests or ends to 
subserve in the matter; and as proof confirmatory of his testimony, the 
défendant took from him a quitclaim deed, ih which deed direct référ- 
ence was made to the trust, as testified to by Whitely. Défendant must 
be presumed to hâve known the contents of the deed under which he 
took title. Orrick v. Durham, 79 Mo. 178. As said by Atwater, J., 
in Daughaâayv. Paine, 6 Minn. 452, (Gil. 304:) "It is contrary to rea- 
son and good sensé that a party should be excused from knowing the 
contents, and the whole contents, of his title deeds." Not only this, but 
the défendant obtained possession of the land under the Whitely depd 
after having been out of possession for nine years; and after he was re- 
admitted he remained silent for five years more, antil this foreclosure suit 
was brought. During this time he permitted, Without notice of claim 
or protest, the trustée Whitely to settle up his trusteeship, and distribute 
the proceeds of the sale of this land in pursuance ofthe trust; actually 
taking himself one ofthe notes from the trustée as his distributive share 
of the estate, and tacitly suffered the plaintiff Mr. McManness to be- 
come the purchaser of one of the notes in suit at its fuU value, as shown 
by the dépositions. This conduct is whoUy inconsistent with his der 
fense. He has not exhibited the willingness, eagemess, and promptness 
required to entitle him to a standing in a court of equity as for a spécifie 
performance. Decree for complainantâ. 
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Shields et al, v. McAui^by et oÎ; 
(Cw-cweï CoMPi, TT. D. PewrewZwnto. December. 24, 1888.) 

1. WiLLS — Trusts— Privatb Undeestanding with Dbtiseb. 

It is a settled principle that if a testator make a devise in tërms absolute, 

but upon a private understanding had with his deviseé, whether by the lat- 

ter's express promise or his asisent împlied from his silence, that he -will ap- 

ply the devised estate to sorae purpose designated by the testator, a trust 

■ arises which a court of equity will enforce, unless unlawful in itselt. 

a. Samb— Bbquests to ChaBities. ; ' ■ 

Mary McAuIey died seised of a house and lot on Duquesne Way, Pittsburgh, 
which she had acquired under tlie will of her brother, James; and also pos- 
feessed of a large personal estate. As respects the latter, she died intestate, 
but she left an instruihentof Writing signed by her, and whiéh bas been ad- 
mitted to probate as her will, in the words f'oUowing: "By request of my 
dear brother my house on Duquesne Way is to be sold at my death, and the 
proceeds to be divided between the Home of the Friendless and the Home 
for Protestant Destitute Women. Mary McAhley. " Held, that said instru- 
ment was operative as a valid déclaration of the terms of a trust upon which 
Mary McAuley held said property, and therefore it was not affected by the 
act of assembly of April 26, 1855, which avoids beqilests, devises, or convey- 
ances for charitable uses unless made by deed or will, attested by two wit- 
nesses, at least one calendar month bef ore the death of the testator or alienor. 

8 Descent and DisTRiBtTTioN— Nbxt dp Kin— Cousins. 

In the distribution of thé Personal estate of a décèdent under the intestate 
laws of Pennsylvania, as between first cousins and second cousins, the former 
taliie to the exclusion of the latter. 

In Equity. Suit to contest the validity of a will and for administra- 
tion of estate of décèdent. 
^Krioa; <fc iJeed, for complainants. 
. TAornos Patterson, for devisees. 
D. F. Patterson and John W, Donnon, for first cousins. 
V % Watson and S. Schoyer, Jr., for second cousins. 
Before McKennan and Acheson. Jj. 

Peu CuRiAM. 1. James McAuley, who died on the 9th day of Jan- 
uary , 1871 , by his wiU dated and executedNovembèr 26, 1870, made large 
bequests to his sisters Margaret and Mary, and also, devised to them a 
house and lot on Duquesne Way, in the city of Pittgburgh. Margaret 
died in 1871, a few months after her brother, and thereupon her 
interest in said property passed to her sister Mary, who died January 6, 
1886, seised of said real esîate, and leaving also a large personal estate. 
As respects the latter, she died intestate, but she left an instrument of 
writing, signed by her, (the body thereof being also in her hand-writing,) 
of which the foUowing is a copy: 

"By request of ray dear brother, my house on Duquesne Way is to be sold 
at my death, and the proceeds to be divided between tlie Home of the Friend- 
less and the Home for Protestant Destitute Woraen. Maky McAuley." 

On January 12, 1886, this instrument was adraitted to probate as the 
will of Mary McAuley. The two named beneficiaries are corporations 
of the State of Pennsylvania, and charitable institutions, within the 
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meanîng ot the act of âssembly of April ?6, 1855, wMcH âvoids beqnests, 
devises, or conveyances to any body politic, or to any person^'ln trust 
for religious or charitable uses, unless made by deed Or will, attiœted by 
two crédible, and at the same time disinterested, witnesses, at least one 
calendar month before the decease of the testator or alieiior. Hence the 
next of kin of Miss McAuley contest the validity of the dispositioû of the 
proceeds of said real estate made by said instrument. 

While there is no direct testimony to fix the précise date when said 
instrument was executed, there is circumstantial évidence quite suffieient 
to warrant a finding that it was much more than one calendar month 
before Miss McAuley 's decease. But then the want of attestation by two 
witnesses remains as an objection against giving faU effect to the paper, 
if it is to be treated simply as the will of Miss McAuley. Must it be so 
regarded? Or (as mainteined by the learned counsel for tiie beneficiar- 
ies) may it be accepted as à valid déclaration on the part of Mary Mo- 
Auley of theterms of a trust upon which she held the prôpèfty? It is 
a settled principle that if a testator make a devise in terms absolute, but 
upon a privatë understanding had with bis devisee, whether by the lat- 
ter's express promise or bis assent implied from his silence, that he will 
apply the devised estate to some purpose designated by thé testator, a 
trust arises which a court of equity will enforce, unless unlawfnl în itSelf. 
Lewin, Trusts, *70; WaUgravev. r«66s, 2 Kay & J. 313, 321; Téev. Fer- 
ris, Id. S57 ; SpingeU V. Jenings, L. R. 10 Eq. 488; 3 Redf. Wills, 485; 
1 Story, Eq. Jur. § 256; Hogev. Hoge, 1 Watts, 163; Churchv. Rvland, 
64 Pa. St. 432, 442. In our judgment such a trust is shown hère. The 
instrument in question manifestly was designed to carry out the purpose 
of James McAuley, the exécution of which he had confided to his dev- 
isee. i The paper, both in its scope and aim, is unlike an ordihary will. 
It deals with nothing but the Duquesne Way house* As to everything 
else Miss McAuley was content to die intestate. But that particular 
property had been devoted by her brother to charitable purposes, to take 
effect at her death. Evidently he had communicated his intention to 
her, and she had accepted the trust. AU this, we think, is plain upon 
the face of the paper. "By the request of my dear brother, iny bouse on 
Duquesne Way is to be sold at my death, and the proceeds to be di- 
vided," etc. It was, then, his intention Miss McAuley sought to effectu- 
ate. Clearly, she was acting in fulfiUment of a sa,cred confidence. True, 
she herself uses thé word "request," but undoubtedly her understanding 
' was that an obligation had been imposed on her. In (MUm v. OoUon, 127 
U. S. 319, 8 Sup. et. Rep. 1164, the court says: 

"It is an eiTorto suppose that the word 'request' necessarily imports an 
option to refuse, and excludes the idea of obédience as corresponding duty. 
• « * According to its context and manifest use, an expression of désire 
or. wish wiU often be équivalent to a positive direction, wltere tbàt is tbe évi- 
dent purpose and meaning of the testator. " 

: Miss McAuley, who^'had perfect knowledge of her brother's intention, 
and fuUy understood her own duty, having undertaken to carry out his 
purpose by this instrument of writing, it is not for her next of kin to 
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question the existence of a trust thus recognized by her, or to gainsay 
her délibéra te act. James McAuley's will was executed more than one 
calendar month before he died. Whether the understanding with his 
devisee was entered into contemporaneously with-the signing of his will, 
or before or after, is not known. There is, howéver, nothing to indicate 
that the arrangement was made within one month before his death, nor 
is this alleged in the bill. In Manners v. Library Oa., 93 Pa. St. 176, 
it is said that the act of April 26, 1855, being in dérogation of the com- 
mon-law right of con voyance, the averments of a bill must be so distinct 
and clear as to bring the case within the terms of the law. Certainly a 
court of equity will not assume illegality in this trust, but, in further- 
ance of the beneficent intention of the donor, will rather make every 
reasonable presumption favorable to its validity. In respect to the sec- 
ond named charity, "The Home for Protestant Destitute Women," there 
is a misnomer; the true title being, "The Home for Aged Protestant Wo- 
men;" but this is not material, as it clearly appears that this is the in- 
stitution ititended. Sooeij/'a Appeai, 30 Pa. St. 425. 

2. In awarding the personal estate of the décèdent (Mary McAuley) 
to the first cousins to the exclusion of the second cousins, the œaster 
followed the décision of the suprême court of Pennsylvania in Brenne- 
man's Appeal, 40 Pa. St. 116. The précise question was involved and 
directly ruled in that case; and it isconceded that, if we follow that rul- 
ing, the master's distribution must be confirmed. That décision has 
never been qualified or questioned by the suprême court. As it gives 
a construction to the Pennsylvania statutes of distribution in cases of in- 
testacy, it is binding upon this court hère, even were our own judgment 
difi'erent. L0ngweU v. Warren,, 2 Black, 599. But, in truth, we enter- 
tain no doubt whatever as to the correctness of the décision. In our 
opinion it is clearly in accordance with the terms and intent of the 
Btatutea 



Hedqes d al. V. Dixon Coûntï. 

{JCHrcuU Court, D. Mbraska. January, 1889.) 

Bailboas Companiks— Municipal Aid — Excessive Issus — Equity— Powbb to 

SCALE. 

Where a uounty's issue of bonds for donation to a railroad bas been beld 
void in a court of law, as in exceas of the constitutional limit of indebtedness, 
equity h as no powerto scaledown the issue tothe limit, and enforce it against 
the county, the contract being indivisible, and void in toio, and there being no 
executed considération to support an implied promise. 

In Equity. Bill by Daniel T. Hedges and others to scale down aild 
enforce an issue of the bonds of défendant coùnty, said issue having been 
held void as in excess of the consfttutional limît of indebtedness q2 the 
county, Défendant demurs. 

J. M. Wodworth, for complainant. 
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A. J. Poppldmi, J. B. Bames, and J. M. ThursUm, for respondent. 

Beewer, J. The facts in this case are thèse: Inl876,Dixoncounty, 
the défendant herein, issued $87,000 of its bonds as a donation to the 
Covington, Columbus & Black HUls Railroad Company. The amount 
of such issue exceeded 10 per cent, of the assessed value of the property 
of the county, by reason whereof it has been finally adjudged by the 
suprême court that the bonds were void. Dixon Go. v. Fidd, 111 U. S. 
81, 4 Sup. Ct. Rep. 315. This bill is brought by the complainants, 
who own nearly ail of the bonds thus issued, prayiug that they may be 
scaled down to an amount equal to lO per cent, of the assessed valuation 
of the property of the county at the time of the issue, and to that extent 
held as valid obligations of the.countj^ and a decree entered against it 
therefor. The complainants offer to accept such reduced amount in sat- 
isfaction, arid tender their bonds for cancellation on payment thereof. 
They also pray that the holders of the other bonds, when known, be 
brought before the court and impleaded in this bill, and given the same 
rights. To this bill the défendant demurs on the ground that it states 
no ground of action. ' 

' Cohceding that the bonds, as they stand, are void, and that no recov- 
ery can bé had thereon in a court of law, complainants insist that a court 
of equity has power to scale them down to an amount equal to that that 
the county might lawfully hâve issued, and enforce them when thus 
scaled down. It is said that the vice of this transaction is only in' the 
matter of excéss; that a court of equity may expunge the vice, and en- 
force the contract thûs freed from taint. Counsel for complainants con- 
cèdes that he has been-unable to find any précèdent for such a proceed- 
îng, and his confession of inability is satisfactory évidence that no such 
précèdent exists; so that the question must be determined by référence 
to the gênerai principles of law; and hère it may be remarked that the 
différence between courts of law and those of equity is mainly one of 
forms and remédies, rather than in the matter of absolute rights and ob- 
ligations. If a contract be pronounced' absolutely void in a court of law, 
it must expect the same denunciation in a court of equity. Courts of 
equity, like those of law, must accept contracts as they are made, and 
hâve no power to make contracts for parties. If the contracts which 
parties attempt to make are void because in défiance of some statute or 
common law, they are void alikein either court, and neither court can 
change a void into a valid contract. Now, the contract in this case, in 
its inception, was on the part of the county a single and indivisible ob- 
ligation; that is, an attempted donation of $87,000 to the railroad Com- 
pany. The bonds are inerely évidences of the contract, the contract 
standing behind them, and, whatever separate and divisible obligations 
of the county exist after the issue of the bonds, the contract in the first 
instance was single and entire. Now that was an attempted donation of 
$87,000 to the railroad corapany. Such donation the county had no 
power to make, and, after it had finished its action, nothing which the 
promisee, the other party to the contract, could do could give validity 
v.37F.no.7— 20 
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to the obligation of the cotinty. Itwas dthergood orbad, de^d oraUve, 
when it left the hands of the promisor. Take this illustration: If, in a 
state where Tisury ayqids the entire contract, a usurious note be given, 
that note is void, andno willingnesa of the payée, no act pf his, can 
transform that invalid into a valid contract. Of course it would be very 
satisfactory if the promisee, by consenting to a réduction of the interest, 
could give validity to a void promise, vitality to a dead contract. So 
hère, if the promisee, the railro^d, company, could reduce the extent of 
the protaise, it doubtless would be satisfactory, but it would be-thereby 
making a contract, or attempting to make a contract, dififerent from that 
which the promisor proposedj The fact that 87 bonds were issued, in- 
atead of one, in no jnanner changes the primary obligation attempted to 
tbe assumed by the county. > , 

Neither is this a case where there is an equity to compel paymentby 
the county on the ground that it bas received something, for the bonds 
were donated, and no implied promise oan be based upon the matter of 
value received. CouBsel cites the case pf Z)awss Co. y. Dîckinsm, XV7 
U. S. 657, 6 Sup. Gt.Bep.,897, iassçhich the county having authpr- 
' ized the issue of bonds to the amount of $250,000, the county officers 
isBued $â20,000,; aftd the cçuoty was held liable for the first $250,Q00; 
but the cases were not at ail paralkl. , In that the principal had proppsed 
a valid contract. It had done that which it had a right to do, and the 
wrong or miscônduct of its agents^ the county officers, was held not to 
invalidate thatwhiqh the county had lawfuliy authorized. In this there 
is no breach of duty charged ppoQ thç county officers. The agents bave 
not departed from their instructions. ,, The trouble lies in the action pf 
the principai -itself. Its action wMi unauthorized, and, being withqut 
warrant of law, or rather in defianço/of law, created no valid obligation. 

It is unnecessary to add more. Thig court can make no contract for 
the parties. It must take the contract which they made. That con- 
tract was one that the county was not authorized to make. The bonds 
were void as adjudged in a court of law, void in whole an,d in part, and 
they must be so adjudged in a court of equity; and, the county having 
' received nothingof value, no équitable obligation can be enforced against 
it., The demurrer will be sustained, and, the defect being one that çan- 
not be remediedya decree must h& entered dismissing tbe bUI. 
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S HxjMPHBEYs et al. v. St; LooR, I. M. & S. R\. Co. , 

{Oiircv.it Court, 8. D. Neu! York. January 34, 1880.) ,, 

1. lÎAILKOAp COMPANIBS— CONTRACTS— UlTKA ViRES. 

A raili'oad compàtij;, a cofJDoratioii of Ohio, Indiana, Illinois, and Missouri, 
■which hadequipped its road under an afereement with a car trust, leased the 
road and equlpments to défendant, a raijroad company, which, to induce tho 
car trust toléaye the equipments on the road. agreed to pay the balances un- 
paid by its les'sor at certafn times, in cohsideration of which payments the 
car trust agreed to transfer and assign ail its interest to défendant. AU the 
States in wfijph the company was incproorsted, except Indiana, provided for 
the lease of oné railroad by another. The laws of Missouri provided that the 
lèase sliould iiot be binding until at a meeting bt the stocl^holders, called for 
that purpose, a majority assented thereto in writing, or until the holders of a 
majority of the stock assented thereto in writing, and a certificate, signed by 
the président and secretary, was filed with the secretary of state. No meet- 
ing was called of defetidant's stockholders, but a certificate was filed, sigiieâ 
by the président, who owned nearly ail of the stock, and the secretary, and 

. the road was operated by défendant withput any objection from its fesser. 

■ Held, in an action' by the car trust on its agreement W-tth défendant, that dé- 
fendant couidnot pleadu^^awres as to the lease. 

a. FkaUDS, ^TATtJTB OF — AOBBÉMBNT TO PaY DbBT OF AnOTHER. 

The défendant having pbtained the use of the equipments by its agreetaent 
to pay the balance unpaid' by its lessor, the considération was the use of the 
propèrty and the right to acquire title by such payment, and the contract was 
& direct usdertaking, and not a, guaranty^ witbin the statute of frauda. 

, At Law. . , 
George I>e Fbrest Lprd and James B. Townsendyîor, pkîntîffs.; 
John F.JiHIkn, Thomas J. Portia, and Riuh Taggart, for défendant. 

IWhb^leBjJ. This cause has been heard by the court upqn wrîttea 
waiverof^i triai by jury. The plaintififs are trustées of an a^oçjation 
caljQd by thename of the "New York & Pacific Car Trust Association," 
for the purpose of buying, selling, and leasing railçoad équipaient and 
TpUing stock, tp; be soîd or leased to companies owning or operating rail- 
roads. The.articles of association provide that the capital stock should 
be issued in séries ofcertificates representing the property, frona time to 
time, to be classified by letters» and based i(pon successive contracts for 
équipaient and rolling stock and leases thereof, and for authority in the 
trustées to contract with the Wabash, St. Louis & Pacific Railway Com- 
pany, for the lease to the said company, and their successors, from time 
tp time, of equipment and rolling stock, a separate lease to be made of 
each séries of equipment and rolling stock which might be delivered to 
the trustées underit^e articles of association, upon specified terms and; 
conditions. Purspapt tothis authority, the irusteps entered into an agree- 
ment with the Wabash, St. Louis & Pacific Railway Company, a cor'^ 
pomtion of Ohio, Indiana, Illinois, and Missouri, which recitedthis au- 
thority, and witnessed that the trustées, as well in considération of the 
Bum of one dpUar to them paid by the said Wabash, St. Louis & Pacific 
BaUway Company, parties çf the secpnd part, atand before the sealing 
and delivery,! thereof, the receipt of which was thereby acknowledged, as 
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of the rent, sums of money, and covenants thereînafler mentioned to be 
paid, kept, and performed by the said parties of the second part, had 
let and leased, and by those présents, under and by virtue of the said 
recited agreenient, did let and lease, unto the parties of the second part 
and their successors, for the use of the parties of the second part in their 
raiiroad business, ail and singular the failroad equipment and rolling 
stock, more particularly set forth in the schedule or inventory thereto 
annexed, with their fixtures and appurtenances, for the term of five years 
from and after the Ist day of December, A. «D. 1879, unless sooner ter- 
minated, as thereinafter provided, at and for the rent or sums of money, 
for the rent or hire of the said raiiroad equipment and rolling stock, as 
thereinafter set out, to be paid to the said lessor quarter-yearly during 
the said terra, as followa: For the first quarter, the sum of $101,250, 
and specifying a further sum for each of the other 19 quarters, respect- 
ively; that the first quarterly payment should be made on the Ist day 
of March, A. D. 1880, and thereafter the said quarterly payments should 
be made on the Ist days of thé monthg of June, September, December, 
and March, in each year during the said term; together with further 
sums incidental to the contract; and that the Wabash, St. Louis & Pa- 
cific Railway Company, in consîd'ération of the premises, did by those 
présents covenaut and agrée with the said lessors as foUows: That they, 
the saidleSSee, should and would pay to the said lessors the said rent'and 
sums of money specified, on the days and times and in the manner afore- 
said, and should and would, at their proper cost and expense, keep and 
maintain the said equipment and rolling stock in good order and repair, 
and cause the same to be numbered and lettered as follows, on thé body 

thereof, thus: "New York & Pacific Car Trust Association, No -," 

and on the bottom side rail: "Ni Y. & P. C. T. A. Séries A;" and shOuld 
and would replace, at their own cost, any of the said equipment and 
rolling stock that might be destroyed from any cause whatever during 
the continuance ofthe lease by other equipment and rolling stock of equal 
value and of like material, character, and construction; and should not 
allow the name or désignation of any raiiroad to be placed on such equip- 
ment and rolling Stock except as "lesseé;" and should and would, at their 
own cost and éxpense, insure said equipment and rolling stock in such 
amount and in such manner as should be satisfactory to thé said trustées, 
to whom the losses, if any, should be made payable; and that the trus- 
tées should bé entitled to hold thé policies; and that in case the said 
lessee should make default in the payment Of any part of the said^ rent 
or any of said sums of money for more than 30 days after the samé 
should become due and payable, or should fail to keep the said equip- 
ment and rolling stock in good, serviceable condition, or to keep the same 
insured as thereinbefore provided, or to perform any of the covenants 
provided to be performed on their part, the said trustées might, on the 
reqtiest or demand of the managers of the association, déclare the said 
leàse terminated, and by their agent enter upon the railroads and prem- 
ises of the said raiiroad Company and take ail the said raiiroad equip- 
ments and rolling stock, and withdraw the same from the said railroads 
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and premises, and raight also take and withdraw the said equîpment and 
rolling stock^, wheresoever the same might be found; and upon such re- 
taking thereof the said trustées should hold and dispose of the same in 
such manner, at public or private sale, for cash or upon crédit, as the 
said trustées, with the approval of the board of managers of the associa- 
tion, might deem most bénéficiai to the trust, and apply the proceeds 
thereof to the payment of the expenses of the trustées, insurance expensea, 
and taxes accrued or to become due, the expense of managing and main- 
taining the property, and to the rent then due, together with the interest 
thereon, and also tO the payment and satisfaction of ail installments of 
rent thereafter to accrue or become due, and should hold the said rail- 
way Company responsible for any balance of the said rent then unpaid; 
and if such sale should yield any surplus the same should be paid to 
the railway company ; and such retaking by the said trustées should not 
be a bar to the recovery of the rent, and the necessâry taxes and expensea 
aforesaid; that upon the payment of ail the rent and sums of money, as 
therein provided, then and in such case upon the payment by the said 
lessee to the said lessors of the further suriï of one dollar, the said lessors 
should and would forthwith sell the said equipment and rolling stock to 
the said lessees, and that ail the said equipment and rolling stock thepeby 
leased should thereupon become the absolute property of the said lessees, 
and that neither the said lessors nor their cestids que trustent, should havô 
any further control over or interest in the saine, and that the said trus- 
tées should hâve and hold the said railroad equipment and rolling stock 
and the said lease, and ail the right, title, and interest therein, and should 
collect, receive, hold, and apply the rents and sums of money to be paid 
therefor and thereunder, aÂ above provided, for the use and benefitof 
the holders of certificates of stock in the association, until ail the said 
rent àûd sums of money should be paid, as in the said lease provided; 
and when, and as soon as the said rent and sums should be paid, ail the 
said railroad equipment and rolling stock and their fixtures and appur- 
tenanceS should thereupon, as above provided, be sold and transferred 
to and become the absolute property of the railway company, and neither 
the said association, nor the holders of the said stock, nor the said trus- 
tées, should hâve any further control over or interest in the same. 

The equipment provided for in this agreement, designated "Séries A," 
was deliverëd to and taken possession of by the Wabash, St. Louis & 
Pacific Railway Company undér the terms of the agreement. Like agree- 
ments were made for three othter séries in succession, designated respect- 
ively "B," "C," and "D," and the equipment provided for therein was 
in like manner deliverëd and taken possession of. The agreement in re- 
spect to Séries D was modified as to the rate of interest and tiines of pay- 
ment. DefauJt was made in respect to payments provided for in each 
of the agreements. Afterwards an agreement for a lease of the roads and 
equipment of the Wabash, St. Louis & Pacific Railway Company, in- 
cluding ail this equipment and rolling stock, to the défendant, a corpora- 
tion of Missouri and Arkansas, was made between thèse two companies. 
The stock of the défendant consisted of 220,700 shares, of which 219,459 
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sharea were:hçld and etood on the booka of the coinpany in the name of 
Jay Gonld, trustée, and he was preàdent of the company. Qn the lOth 
day of April, 1883, alease of the roads and equipment pursuant to that 
agreement was made and executed by the officers of the respective com- 
panjes, and on the part of the défendant, among others, hy Jay Gould, 
président. iThis lease was filed in the office of the secretary of state of 
Missouri on the 28th day of April, 1883, with thèse certificates: 

"The undersigned, président and secretary of the Wabash, Saint Louis & 
Pacifie Eailway Company, eertify that the nnnexed instrument, bearing date 
April 10, 1883,i3 a certain original indenture of lease by and between the 
Wabash, Saint Louis & l'acjflc Railway Company and tlie Saint Louis, Iron 
Mountain & Southern Railway Company, and that the holders of a majority 
of tlie stock of the Wabash, Saint Louis & Pacifie Baiiway Company hâve as- 
sented thereto in writing. 

[SealJ " JAT GouLD, Président, 

"Wabash, Saint Louis & Paciflo Railway Company, 

"O. D. AsHLKY, 2d Secretary, 
"Wabash, St, Louis & Pacific Eailway Company." 
"The undersigned, président and secretary of tlie Saint Louis, Iron Moun- 
tain & Southern Railway Company, eertify that the annexed Instrument, bear- 
ing date April 10, 1883, is à certain original indenture of lease by and be- 
tween the Wabash, saint Louis & Pacific Railway Company, and that the 
holders of a majority of the stock of the Saint Louis, Iron Mountain & South- 
ern Railway Company hâve assented thereto in writing. 

[Seal] "Jay Gould, Président, 

"Saint Louiaj Iron Mountain & Southern Railway Company. 
, "A. H. Calef, Secretary, 

' "Saint Louis, Iron Mountain & Southern Railway Company." 

Whether th^ défendant took possession of the roads, equipment, and 
rolling stock of the Wabash, St. Louis & Pacific Railway Company un- 
der this lease is a disputed question of faet npon the évidence. The re- 
spective offices ofleach company were filled mostly by the same persons; 
and niany of the executive agents of each were respectively the same. 
Mr. Amos H. Calef,; who was secretary and treasurer of the défendant com- 
paoy from 1881, J^nd became such of the other in May, 1883, waacalled 
asa witness by défendant, and gave évidence tending to show that such pos- 
session was not taken, The plaintiffs otfered in évidence a letter signed 
by him as such officer, and directed to the président and directors of the 
other company,, dated May 10, 1884, which stated among other things, 
that "under the indenture of lease between the Wabash j St. Louis and 
Pacific R'y COi and thig company, dated April 10,1883,thelinesof the 
lessor company bave been operated for a period of about thirteen montha. " 
It was received, subject to objection. -Without considering this letter as 
évidence of the façt stated in it, or otherwiselhan as aËFecting the testi- 
mony of that witness, upon ail the other évidence and circumstances it 
is found that thèse roads nnd the equipnjent and rolling stock were brought, 
by force of the leaçe, which: was at, that tjme recognized as vaiid; by ail, 
within the coîîtrol and management of the défendant company. In view 
of the situation, and to induce the trustées to letthe equipment and roll- 
ing stock reuiain in use upon the roads, the défendant entered into an 
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àgreettiént with thèse trustées, dated Jtine 26-, 1883, and signed by 
Jay Gduld, président, and A. H. Calef, Secretary, which, after reciting 
the making of the agreements in respect to the equipûient and roUitig 
stock bétween the trustées and the Wabash, St. Louis & Pacific Railway 
Company^::proceeds thiis: , ^-,.-„ _ .-.:,.,.,.•-*- 1,, 

" Whereas, the said railway compan y îs not in default as to each of said agree- 
ments by reason of the non-payment of certain of the sums mentioned therein; 
and whJEireas, the second party hereto has leased the railroads and equipménts 
of said Wabash, St. Louis & Pacific Kaiiway Company, and is desiroùa of pre- 
serving întact the said equipment for use in the opération of said railroads: 
Now, theref ore. it is agreed by and bétween the parties as f oUo ws: First. ïho 
second party hereby assumes and agrées to pay to the flrst party the several sums 
remaining unpaid by the said Wabash, St. Louis & Paciflc Railway Company 
at the times and in the manners following, provided the same are not sooner 
paid by the said railway compafiy.that is to say: ïhe principal of each of Sî^id 
installments of rent at the expiration of three yeârs froin the date when the 
same would otherwise respectively fall due, and during the three years and 
thereafter the interest on each and ail of said installments qnarterly, as . re- 
quired : by ' the ternis thereof , , sintil the principal debt is paid. Thç second 
party further agrées with the flrst party that it will proraptly and f uUy make 
gopd any default of the said railway company hereâîter to keep and peirform 
any and ail of the remaining stipulations and covenants which the said rail- 
way company has in and by the snid agreements, or any of thera, agreed to keep 
and perfdrm. Second. The flrst parties further agrée that when and as the 
extended payïnents shall mature' and become due, if the same or any ot them 
are not paid by said railway company, then, upon receiving the money there- 
tor frora the second party, the flrst parties will use the funds in tlie purçhase 
of, and hand over and deliver to the second party, ceitificates issùed uhder the 
varions car trusts above mentioiïéd, corresponding at par to the amount paid 
by the secotid party Under the guaraiity hereinbefore stated; the second party 
holding the said certiûcates, with ail interest accruing and thereafter to ac- 
crue upon, in the same manner, and with the same rights, and with ttjB s^nie 
security, as appertained theveto in the handa of thé holders whose certiflcates 
they piirchase; and the flrst parties shall give to the second parties, for any 
payment the second party may make on account of eithér principal or interest, 
reeeipts which will show that the second party hâve bought the rights of the 
holders of the certiflcates under the car trust to the extent of such payment, 
with the same rights, power, ând aiithority as were possessed by the holders 
of the certiflcates on account of which principal or interest shall hâve thus 
been paid by the second party, and binding the flrst parties to hand the' cer- 
tiflcates over to the second pa.rty so soon as the flrst parties shall Ii3,ve re- 
ceived the same. And the Hrst parties further agrée that Wliehever the sec- 
ond party shall hâve paid to them any sums now or hereafter due upôn any 
of said agreements, and not paid by said railway company, and the flrst par- 
ties shall also hâve received the entire sum which by the terms of such agree- 
mentthe flrst parties are entitled to receive, then the said flrst parties will 
assign and transfer to the Second party the said agreement and ail the right, 
title, and interest of the second party thereon," 

Thereupon the equipment and rolling stock were left to remain within 
the control of the défendant, in use upon the roads covered by the lease. 

On May 19, 1884, the défendant company informed the Wabash, St. 
Louis & Pacific Railway Company that the net eamings of the roads had 
been insufficient to pay the interest, rentals, and other fixed charges; 
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that under thèse cîrcunjstances the St. Louis, Iron Mountaîn & Southern 
Railway would undertake to continue its advanœs, and it would be nec- 
essary for the Wabash, St. Louis & Pacific Railway Company to ask the 
holders of the junior bonds of its main lines and of the leased and ac- 
quired lines, which were said to be not self-sustaining, to fund their cou- 
pons i'or such a period as would enable the business to grow up to the 
expense and interest charges; that if the Wabash Company could ac- 
coniplish this, the St. Louis, Iron Mountain & Southern Company would 
continue to operate the lines of the former under the lease, and in con- 
nection with the Missouri Pacific System; and that its managers felt great 
confidence that within a reasonable time the profit would increase suffi- 
ciently to exceed its fixed charges. Upon receiving this information, the 
oflScera of the Wabash, St. Louis & Pacific Railway Company, some of 
whom were also ofBcers of the défendant company, took steps to secure 
the appointment of receivers of the roads and property of the former; 
and on the 29th day of that May such receivers were appointed, one of 
whom was one of the plaintiff trustées, and they immediately took pos- 
session of the roads and property, including this equipment and rolling 
stock, without objection on the part of the défendant. The plaintifïs 
întervened in the receivership proceedings to obtain payments of install- 
ments falling due of the receivers, and succeeded to some comparatively 
small extent, and after theexpiration of three years called upon the défend- 
ant for payment of the sums unpaid. Payment was refused, and suc- 
cessive suits were brought upon this agreement for installments falling 
due, and thèse actions hâve been Consolidated into this suit. 

The défenses set up and urged are that the lease is ultra vires and void, 
and that the cpntract dépends upon that, and falls with it; that the con- 
tract is itself ulira vires and void; that it is within the statute of frauds; 
that it is a mère guaranty of the contract of the Wabash, St. Louis & 
Pacific Railway Company, without considération; that, as such guaranty, 
nô cause of action would accrue upon it until ail other remédies should 
be exhausted. That one railway company cannot lease its road and 
franchises to another, or acquire those of another by lease, without stat- 
utory authority from the jurisdiction in which they are situated, is not 
disputed in this case, and seems to be well settled. Thomas v. Éailroad 
Œ., 101 U. S. 71; RaUroad Co. v.RaUroad Co., 118 U. S. 290, 630, & 
Sup. et. Rep. 1094, and 7 Sup. Ct. Rep. 24. That thèse things may 
be done with such authority follows, and also is not questioned. The 
Revised Statutes of Missouri of 1879 provide by section 790 that — 

"Any raiiroad company organized in pursuanee of the laws of this or any 
bther gtate * * * may lease or purchase ail or any part, of a raiiroad, 
with ail its privilèges, rights, franchises, real estate, and other property, the 
whole or a part of which is in this staie, and constructed, bwned, or leased by 
any other company, if the lines of a road or roads of said companies are con- 
tinuons at a point either within or without this state, * * * provided 
that nb * * « such lease * * * shall be perfected until a meeting 
of the stockholders of said company or companies of tliis state * * * 
shall hâve been called by the directora thereof , at such time and place, and in 
such mauner, as they shall designate, sixty days' public notice thereof having 
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been previously given, and the holders of a majority of the stock of such Com- 
pany, in person or by proxy, shall hâve asaented thereto, or until the holders 
of a majority of the stock of such company shall hâve assented thereto in wiit- 
ing, and a certificate thereof, signed by the président and secretary of said 
company or companies shall bave been liled in the office of the secretary of 
State." 

The laws of Illinois of February 12, 1855, (Priv. Laws, 304,) that— 

"Ail railroad companies incorporated * * * under the laws of this 
state shall hâve power to make sueh contracts and arrangements with each 
other, and with railroad corporations of other states, for leasing or running 
their roads, * * * as shall be necessary and convenient for carryinginto 
efftct the object of this act." 

The Revised Statutes of Ohio, by section 3300, that — 

"Any company may lease or purchase any part or ail of a railroad con- 
structed by another company, if tlie Unes of road of such companies are con- 
tinuous or connected, and not competing, upon such terms and conditions as 
may be agreed upon between the companies. " 

Therefore, under some circumstances which might exist, the défend- 
ant could lawfully acquire the roads of the St. Louis, Wabash & Pacific 
Railway Company, and ail of them, by lease, except that part in Indi- 
ana. Railroad Go. v. RaUroad Go., 118 U. S. 290, 6 Sup. Ct. Rep. 1094. 
The only condition required as to Missouri and Ohio is that the roads 
should be continuons or connected; and none appears to be required as 
to Illinois. At the time of the lease trains of ail the roads ran to and 
from a union dépôt in St. Louis. To do this, trains of the défendant 
crossed a track of the Missouri Pacific Railway Company, running in the 
same direction, by being switched onto it irom one side and passing 
along oh it 134 feet, and then being switched off on the other side; and 
trains of that part of the roads of the Wabash, St. Louis & Pacific Rail- 
way Company east of the Mississippi river passed over the track of a 
bridge and tunnel company across the Mississippi river to the dépôt, by 
right acquired by lease. They connected otherwise by their own tracks. 
Thèse breaks, such as they were, separated parts of their own roads, and 
not the roads of thèse parties, from one another. Thèse methods of 
Crossing the track of another road and the river do not appear to break 
the connection between the two roads, wilhin the meaning of thèse stat- 
utes; and thèse Unes are found upon the évidence of this situation and 
thèse circumstances, as a matter of fact, to bave been connected and con- 
tinuons. The holders of a large majority of the stock of each company 
appear to bave assented to the lease at meetings when that subject was 
considered, but not at any meeting called and held for that purpose. No 
vote at any meeting was required by the laws of Missouri, if the holders 
of a majority of the stock assented to the lease in writing, and the proper 
certificates were filed in the office of the secretary of state. The proposi- 
tions voted upon were in writing, and the voting was by written ballots. 
This is argued to bave been an assent in writing to the lease; but the 
ballots were not signatures, and were cast to accomplish corporate, and 
not individual, action. This does not seem to amouut to the assent in 
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writing conteftipkted by the' statote. No other assent of the holders of 
a iùâjority of 'the stodk of the ' twO coiïipanies is shown otherwise than 
by the certificates; Those appëar to be designed to fumish authentic 
évidence of the factof assent; aûd whether the plaintiff is required togo 
beyond them, or the défendant îs entitled to go behind them, is doubt- 
fui. However that may be, the président of the défendant, who signed 
the certificate held almost the whole Of the stock of that company. There 
could be no màjority without him. The statement by him in the certif- 
icate,. that a màjority had assepted, implies that he had assented. 
Blanks for sùch assent were att^ched to the lease, and not signed. The 
statute does not require the asseht to be in any particular form or place. 
If the certificate is true, and it is to be so regarded, it appears to prove 
that the président had sotilewhete made such an assent, or considered 
the Certificate, as amountirtg to-oïie. - In either case, one was made which 
wàs satisfactoty to him, bôth às'Stockholder and président, and was evi- 
dénced in the nSànner required by the statute. The lease was therefore 
well executed in behalf of the défendant as lessee, and not ultra vires on 
that part. It was not disputed, but was yielded to on the part of the 
lessor, however defective theexedution of that part may hâve been. This 
poUing stock and equipment was personal property, which might besold 
or bailed by paroi and delivéry.i The leases were sufBcientto pass the 
right of the Wabash, St. Louis & Pacific Railway Company to that when 
accompanied by delivery, The défendant therefore had, by the con tract 
of lease, well made on its part, aiidby concession and sufferance on the 
part of the lessor, this road to dperâte, and the possession of this equip- 
ment and rolling stock to operatè it with, subject to the rights of the plain- 
tiffs, when this contract was madé. It provided a mode for retaining the 
possession of, and gradually acquiring the litle to, the rolling stock and 
equipment. Nothing appears to be more clearly within the scope of the 
corporate powers of a railway corporation than the procurement of equip- 
ment and rolling stock for the roads it bas to operate, Had the défend- 
ant at that time bought or hired engines and cars for this use, it could no 
ïnore hâve resisted payment for them than it could for the services of 
ttain-men employed by it to run the trains, or of track-men employed to 
keep the track in repair. The fulfillment of this contract would procure 
the use of necessary engines and cars, and ultimately the title to th€m. 
The défendant had in fact teken upou itself the operating of the roads, 
whieh made the rolling stock and equipment désirable and necessary, 
and represented to the plaintifis;that it had by the terms of the contract. 
The ability tô makesuch contracts,iander such circumstances, whether the 
tmderlying title of the défendant was valid or not, is shown in ZabrishU 
viEàUroad Co., 23 How. SSlvand'l/cCiwer v. Railroad Go., 13 Gray, 124* 
In the former case Mr. Justice GAiMPBïiLii said in delivering the opinion 
ofthe court: 

•'A corporation, qulte as riiuçh as^an individual, is held to a caref ul adhérence 
tb trutb in their dealings with inàfakibd, atid cànnot, by their représentations 
or silence, in volve others in obèroua engagements, and then defèat the calca- 
latious and claims their own condbct had superinduced. " 
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In the làtter, which wàs an action tipoin a ooritract ttf carriage over thb 
Methuen Branchïlailroadjthat the défendant was operating under alease 
mid to be «iÉm wes and. void, HoA»;i J., said; 

"1?hé décision of this court in the récent case bf Langley^. Rditroad Co., 
10 Gray, 103, reste upon groiinds wholly distinct from those upon wliich this 
action is based. ïhe court theré decided- that the Boston & Maine Railroad, 
being the owners of the Methuen Branch Eailroad, and authorized to run 
cars over it as common carriers of passengçî'S and freight, could not, without 
the authority of the législature, lease that road to a corporation creàted by 
aftother state, and transfer their powers and duties to Such corporation, s6 as 
to disclmrge themselves from liability for injuries to persons Or pfoperhy 
which niight arise in the use of the rosid. But if tlie plaintiff in the présent 
action miglit hâve had a remedy, at his élection, against the Boston & Maine 
Railroad, he is not tlierefore preeluded from seeking it against the party with 
whom he (lirecily contracted. The défendants, so far as any évidence show^d, 
were compétent to hire and use the Methuen Branch Railroad, if they could 
flnd any party that would permit them to use it, and put thera in possession. 
They were in the actual possession and use of it, without obstruction from 
the Boston & Maine Railroad of the cotaûionwealth; and they received the 
plaintiffs' property through their agents, and agreed- that it should besafely 
kept, and transported to its destination. It is no answer to a breach of , that 
agreement, to deny the validity of their own contract for the use of the road." 

This cobtract does not appear to be vôid from any want of corporate 
authority to make it. The questions made in respect to the considéra- 
tion, construction, and efifect of the contract are to be determined in 
View of the situation out of whioh it grew, and to which it is to be ap- 
plied. The contracts between the plaintiffs and the Wabash, St. Louis 
& Pacific Railwây Company, in respect to this equipment and rolling 
Btock, are in the instruments called "leases," and they are sometimes 
said to be "contracts for conditional sales," and at other times, "mort- 
gages." Neither of thèse names would seem to be apt to describe them 
fuUy, and perhaps they partaké somewhat of the nature of Such instru- 
ments as each of thèse terms is usually applied to. The title to the 
property was not to pass until payment, and in that respect they resem- 
bled conditional sales. The use of the property by the conditional pur- 
chase was provided for on compensation, and in that respect they would 
hâve the qualities of » lease, so far as that riame is applicable to agree- 
ments for the use of persônal property. And they provided for security 
on the property in the hands of the so-called "léssee," and in that re- 
spect were like niortgages. In ail aspects they fixed the right of the 
plaintiif to retake the property on default. A default had been made, 
and the property was subject to the right of the plaintiffs to remove it at 
once; and the lease passed the right to redeem to the défendant, subject 
to the rights of the plaintiffs^ If the lessor redeemed, the défendant 
would hâve the property of the lessor under the lea.se. If the défendant 
fulfilkd the contract, it would hâve the property as purchaser. The un- 
dertaking of thé défendant to pay what should remain unpaid at the 
prescribed times was an agreement to pay the price of the use and own- 
ership of the pïbpèrty which it would bave ef the plaintiffs. What' the 
lessor should pay, it would pay for itself. The référence -to what should 
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remaîn unpaid was for the purpoae of fixîng the amount to be paid by 
the défendant, and not to express an agreement to see that the défendant 
paid. The considération was the use of the property to be had, and the 
ownership of it to be acquired. Such an agreement to pay money to- 
wards the price of property received was early held not to be within the 
statute of frauds. Williama v. Lep&r, 3 Burrows, 1886; Casûing v. Au- 
beft, 2 East, 325j Edwards v. JÇelly,6 Maule & S. 204. Thèse considéra- 
tions lead to the conclusion that the contract is not a mère guaranty, but 
a direct undertaking, on which the plaintiffs bave the right to proceed 
against the défendant in the first instance. 

The évidence tending to show that the lease was not executed accord- 
ing to the laws of the several states in which the road was situated, as 
well as évidence showing that the stock of the défendant corporation 
held by Jay Gould, trustée, was in fact held for the Missouri Pacific 
Railway Company, was received subject to objection, without passing 
definitely upon its materiality, to make the case complète. The Mis- 
souri Pacific Railway Company is a corporation of Missouri, and as such 
appears to hâve had authority to hold the stock, and to assent to the 
lease, either by itself or through a trustée. The presumption is that the 
act of the trustée was authorized or approved by that company, if any- 
thing in that behalf was necessary; and this presumption is not rebutted. 

The argument made in behalf of the défendant, that want of power to 
take a lease of the roads would in volve want of power to operate them, 
or to provide means for operating them, although sound in law, does not 
appear to be well founded in the actual situation. The défendant was 
not without power by the laws of its sUus to take title by lease or other- 
wise of ail of those roads. The laws of Missouri already recited appear 
to hâve conferred ample authority to acquire title to them in any manner 
in which itcoiild be obtained; and title could be obtained to ail of them 
in some form, and by lease to ail except that part in Indiana, by pro- 
curing the exécution of conveyances with the required formalities. The 
défendant accepted such an instrument in that behalf as was made, and 
that operated to give the défendant the roads. Whether this opération 
was due to the concession pf the lessor, or to the force of the instrument, 
the défendant acquired the roads with authority to operate them, and to 
provide for their opération. In this view, the défendant became bound 
by its contract with the plaintiffs to provide rolling stock and equip- 
ment, without référence to the actual validity of the lease as against the 
lessor. The défendant, as lessee, could not dispute the lessor's title as 
against the lessor; and still less could it dispute that title as against 
third parties and strangers to the lease, who had dealt with the défend- 
ant on its own représentation of the lease. This évidence, therefore, 
now appears to beimmaterial, but the façts shown by it are in the case, 
tohave such weight as may be found to belong to them, if any, in the 
further progress of the cause. Upon the whole case, as now considered, 
the plaintiffs are entitled to recover of the défendant the installments for 
which the actions Consolidated into this one were brought. There must 
therefore be judgment for the/plaintiûs. 
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Shaw V, Ceaft et al. 
(Circuit Court, iV. O. OMo, W. D. December Term, 1888.) 

1. Animals— Injtjkies bt—Dogs— Présomption. 

Dogs kept upon a fariii are presumed not to be vicioùs, or to bave danger- 
ous habits, jsna tbe owner or harborer is not liable for tbeir vicious acts, un- 
less he had knowledge of such vicious or dangerous habits. 

8. Same— Knowledge op Viciousness. 

The owner or harborer of a dog, known to be in the habit of chasinç per- 
aons or borses on the road adjoining bis premises, is not liable for injuries to 
persons caused by tbeir horses becoming frightened at tbe dog, where he bas 
no knowledge tbat injury bas ever resulted from the dog's habits; or of any 
acts of tbe dog likely to resuit in injury, and where he exercises ordinary cara 
to prevent injuries by tbe dog. 

8. Samé. 

But after knowledge of such acts of tbe dog as would be likely to result in 
injuries to passers along tbe road. it is bis duty to take such œeasures as will 
secure the public against danger therefrom in future. 

4, Négligence — Imputed — Husband and Wife. 

Tbe wife's administrator cannot recover for injuries causing her death, 
which were occasioned solely by the Iiusband's négligence, but where his 
négligence only contributes to the injury, and the négligence of défendant 
directly contributes to the injury, the husband's négligence cannot be so at- 
tributed to the wife as to defeat the action.' 

At Law. 

Action by James P. Shaw, administrator of Ella J. Shaw, deceased, 
founded on the Ohio statute authorizing the administrator of any person 
whose death wàs caused by the wrongful act of another, to recover dam- 
ages for the benefit of the husband and children. The plaiutiff alleged 
that on the 27th of October, 1887, as he was passing along a public road 
near the premises of the défendant Craft, with a buggy and one horse, in 
which were his wife and two daughters, two dogs of the défendants ran 
to the road and in it, and vicionsly barked at and chased his horse, 
thereby causing him to run away and upset the buggy, and throwing 
his wife out, and so injuring her that she shortly afterwards died of the 
injury. He also alleged that the dogs were vicious and dangerous, and 
in the habit of chasing and pursuing persons passing along the highway, 
and that the défendants kuew of their vicious and dangerous habits, but 
wrongfully allowed them to run at large. 

HaviUton & Ford, for plaintiff. 

C A. Layton and E. D. Potier, for défendants. 

Welkee, J., charged the jury, among other matters: 1. That dogs 
upon a farm, being regarded as domestic animais, are presumed not to 
be vicious, or bave bad and dangerous habits, and the owner or harborer 
is not liable for their vicious acts unless he had knowledge of such vicious 

>The négligence of a man who invites a woman to ride in a buggy with him, he keep- 
ing f ull control of the horses, and the woman having no reason to doubt his ai>ility and 
care, cannot be imputed to her In an action by her against the municipality for injuries 
resultlng froia obstructions negllgeatly left in the street. Town of Knightstown v. 
Musgrove, (lud.) IS H. E. Rep. 453. See, also, cases cited in note. 
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character. Nor îs he to be regarded an absolute insurer that they will 
not become vicious, and coùtraot habita of'ptirsuing or chasing passera 
on adjacent highways. 

2. Thàt the bwnWot harborèir •dif a' ctbg, khown to bita to be in tbe 
habit of barking at and chasing persona or horses, on the road adjoiping 
his -premisesj butwithout knowledge that injury had been done thereby, 
br siich act of thé dog in sft doing as woùld be likely to produce injury, 
is only required tô exercise reasonable and ordinary care to prevent ihjui;y 
being done by suoh dog to passengers along the road. This ordinary care 
is such as" a rëaséiiably prudent person would or should exercise under 
like cirçunistanc^s; îlailing to exercise such ordinary care and diligence 
would be négligence ji for which sueh owner or harborer would be liable, 
if injury is done by such dog. 

3. But if the owner or harborer has knqwledge that his dog has been 
in the habit ofviciously chasing or pursùing passers-by in the public 
road adjacent to his premises, and injury has resulted therefrom, or bis 
dog had been guilty of such acts, with référence to persons or teams pass- 
ing alorig such highway , so that injury might bave thereby resulted, then, 
with such knowledge, it would be the duty of such owner or harborer to 
take such necessary measures a$ wpuld secure the public against danger 
from such future conduct and acts of the dog, and, failing to do so, would 
be liable for injuries committed or produced after such knowledge. 

4. That Means, who was the owner of onp of the dogs, would be liable 
with Crart, the harbçrer thereof, if he had thie same knowledge, and would 
be required to exercise the same care and diligence as the harborer; and 
that Craft, as the mère harborer of, such, djpg, with the knowledge before 
stated, wpuld $Jsobe liable for injuries caused by him., 

5. Tha,t if the injury which produced the death of Mrs. Shaw, was 
occasioned solely by the carele-ssness of the driver of the buggy, — her 
husband, — -the défendants cannot be held liable for the injury thus pro- 
duced. If, however, her husband's négligence only contributed to the 
injury, then his négligence cannot be attributed to the intestate, and 
must npt be regarded as her négligence, so as to defeat this action, whçre 
the négligence of the défendants directly contributed to the injury. 

Yerdlct for the plaintifC. Bamages, $1,500. 
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Dickson w. Lehnbn. 
tOtretitt 0<iitirt, B. D. Mmouri, É. D. Jannary SO, 1889.) 

1. liANDIiCBD AND TBHÂïîT-r>.ïïlrt-ATr?tn:, DBTAn!ra!B*~FEATJDtn,mrT Lbasb. 

'VVhere a tenait,; after tlie' expiration oî l^is original term, claima the right 
to hold the premises under a subséquent, léase by his landlord to a tbird per- 
son, the lanalord, in an action 6t unlaw'ful' detainer against the tenant, may 
show that Buch subséquent lease is void for fraud, such showibg not being an 
inquiry into the merits of the title, whickis prohibited by Rev. St. Mo. §^48. 

2, SaME— ÀPPJlAïi— SUEBBSEDEAS— EffECT. 

The subséquent lèaSe having been decreed to'be void, to the tenant's knowl- 

edge, before he acquired any claim thereunder, it cannotbe held tohave been 

valid when the action of unlawful detainer was brought, because an apiieal 

. had Déeh takèn and a gupenedeaa bond giveo, the decree having. beea ajter- 

■wards atfrmed. 

8. Samè — ^Rbs AbjtjdioatA. 

Such decree, having been afflrmed, is compétent and conclnsive évidence of 
the ihvalidity of the lease. 
4. Sàmé— Estoppbij— Repeesbntations by àttobnet. 

The opinion of the landlord's attorney as to the eSect Of the appeal arid 
mipérsede(Mbo'0-à, on the right of the subséquent lessee to sublet the premises, 
conperns a question of law upqn façts of which the tenant had f ull knowl- 
edge, and, does not estop the lahdlord. 

6. Sa!MB— BtIBDEN ov Pboof. 

The -tenant has the burdenof proving représentations of the lafadlord's at- 
torney which ar^ alleged to estop the landJord. 
6. Samb — StJERENDBB OF Possession TO SnBSEQUENT Lbssebî, 

A lease to commence on the ekpiràtioii of a prier leasé beîng of an execu- 
tory character, and Rev. St. Mo. § 3080, permitting an attornment only with 
the landlord's consent, or to one who has acquired his estate and seisin hy 
deed or exécution sale, the prior lessee has nq right to.sut7eDder the possea- 
sibn to thé subséquent one without the landlord's coneieiit, especially after a 
; controversy as to the validity of the subséquent lease has arisen, and fhè les- 
. seetherein lias been warued not, to takepqssession. 

At Law./, if^-V ■ - 

This was an actîori of unlawful detainer un<^er section 3420 of the 
Eeyised Statutes of Missouri, which d.eclares inter alia that "when any 
person shall willfulîy, and without force, hold overany lands, tenements, 
prother possession! , after the termination of the time for which they were 
demiséd or let to him, or the person under whom he daims, * * * 
suc^ person shall be deem^d guilty of an unlawful detainer." Plain- 
tiff's ancestor, Edwin H. Parjasworthj heretofore Ipased 800 acsçes of 
land situated in Montgomery County, Mo., to Thomas H. Summers for a 
term of eight years euding January 1 , 1886 . Défendant became the as- 
signée pf the lease, an4 eniered into possession of the demised premises, 
and remained in possession to the end of the term. Subsequently, on 
April 7, 181^, Famsworth ,gra,nted another lease for the same premises 
tp one S. A. iKernpinsky for the term of 10 years, to commence on Jan- 
uary. 1, 1^86,,whçn the first lease terminated. I*arnsworth died iVpril 
^t, 1 1879, and thereafterthîs plaintiËf, who \^as hisdevisee, brought suit 
against Keihpiiisky; in the state court to cancel and annul th|Ç last-menr 
tioned lease. on, the groundpf fraud. A decree annulling the samç was 
r^ier^el by the state circuit çonrt on JnneS, 1885^ fjrom wh^ch; decree 
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the défendant thereîn prosecuted an appeal Ip the state suprême court, 
giving a supersedeas bond. The decree' of the circuit court was affirmed 
by the suprême court in November, 1888. 9 S. W. Rep. 618. Pend- 
ing the appeal, and on Ôctober 15, 1885, Kempinsky leased said prem- 
ises to the défendant Lehnen for a term of 14 months, to commence Jan-» 
uary 1, 1886, when the lease under which défendant then held expired. 
At the time of the subletting last referred to, défendant knew of the suit 
affecting the Kempinsky lease, and had been a witness on the trial of 
the same in the circuit court, and was aware that it was pending on ap- 
peal in the suprême court. On December 24, 1885, plaintifiF notified 
Kempinsky that any possession taken by the latter, or by persons claim- 
ing through him under the pretended lease of April 7, 1879, theii in 
litigation, would be against plaintiff's wîU and consent. On January 23, 
1886, défendant being still in possession, not having surrendered the 
premises to plaintiff, and claiming to hold them under Kempinsky, plain- 
tiff made written demand of défendant for possession, and, the demand 
not being complied with, subsequently, on Fetjruary 6, 1886, brought 
this action of unlawful detainer. The complaint was originally filed 
before a justice of the peace in Montgomery county, was thence taken 
to the circuit court of the county by writ of certiorari, and thence re- 
moved to the fédéral court on the ground of diverse citizenship. 

Jam^ 0. Broadhead and G. B. Macjarlane., for plaintiff. 

D. P. Dyer and David Ooldsmiih, for défendant. 

Thayeb, J. , {afier stating the facts as ahove.) As this action is brought 
under a local statute, the various questions that hâve been discussed 
must be decided.in strict conformity with the law of the state as inter- 
pretedby its highest courts. The ma;in contention on the part of the 
défendant seems to be that the court bas no power in this proceeding to 
détermine whether the lease granted by Farnsworth to Kempinsky on 
April 7, 1879, was valid or invalid, as that would involve a trial of title, 
as to which no inquiry can be had in actions of forcible entry and de- 
tainer. Section 2443* Rev. St. Mo. It follows, of course, as a corol- 
lary from this proposition, that in the opinion of deféndant's counselthe 
record of the decree of the circuit and suprême courts of the state, an- 
nulling the lease in question, is not admissible in évidence. If that 
view is correct, the resuit would be, in my opinion, that the défendant 
would hâve no right to introduce the Kempinsky lease, on which he 
whoUy relies to justify his holding over after the termination of the lease 
under which he originally entered. The législature, by prohibiting in- 
quiry into the merits of titlé in this class bf cases, could not hâve in- 
tended to allow a tenant, who bas willfuUy held ovér after the termina- 
tion of a given lease, to justify his act under a subséquent lease or deed 
executed by the lessor, and at thé same time to prohibit the lessor or bis 
heir from showing that such subséquent lease or deed was a forgery, or 
had been obtained by fraud, ôr had never been deliveréd. The con- 
struction of sectioii 2443, mpra, contended for by deféndant's counsel, 
would logically confine the proof strictly to the questions whether the 
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défendant was a tenaût of the plàintiff, and had held over after the end 
of his term, and neither party would be allowed to proceed a step be- 
yond tha,t point. As défendant admits both of thèse facts, hè bas no 
défense to the action if the position assumed is tenable. The fact is that 
it bas often been held in this state that a tenant, when sued for an un- 
lawful detainer committed by holding over, may show that since the 
date of his lease the lessor bas parted with his reversion by a voluntary 
cpnveyance of the same, or that he bas been divested of the same by a 
sale in invitum under exécution upon a judgment, and that he (the ten- 
ant) bas attorned to the vendee or purchaeer under exécution, as section 
3080, Rev. St. Mo., permits bina to do. Kingman v. Abington, 56 Mo. 
46; Pentz v. Kuester, 41 Mo. 447; Higgins v. Twmer, 61 Mo. 250; Gunn 
v. Sinclair, 52 Mo. 327. Such a défense bas never been regarded as 
an inquiry into the merits of the title, within the meaning of section 
2443, supra, and it is not niade such by permitting the lessor to go a 
step further, and show, as against his tenant, that the deed invoked by 
the latter, and under which he bas attorned or attempted to attorn, is 
a forgery, or was void ab initia for fraud. Under the décisions in this 
state there is a well-marked distinction between cases where a tenant 
merely holds over, and for that is guilty of an unlawful detainer, and 
cases where possession is obtained by a disseisin, — that is, by force, or 
by an original wrongful entry without force. In cases of the latter kind 
the question of title cannot be raised. The trial is confined strictly to 
proof or disproof of the acts amouniing to a disseisin. But In cases of 
the former kind, where a tenant holds over, défendant may, as before 
sbown, give in évidence deeds executed by his lessor; and when this is 
done an inquiry into the Validity of such conveyances is, in my opinion, 
proper. May v. iMckett, 54 Mo. 438; Same v. Same, 48 Mo. 472. As 
défendant can only justiiy a holding over by an attornment made under a 
certain class of deeds, and cannot set up an outstanding title hostile to 
bis lessor, there cannot, as a matter of course, be a gênerai inquiry into 
the merits of title in this class of suits. 

It is next insisted for the défendant that the Kempinsky lease must 
be held to hâve been valid when his suit was begun, notwithstanding the 
fact that six months before that time it had been adjudged by the cir- 
cuit court to be null and void, because an appeal had been taken from 
tbe decree, and a supersedeas bond given. The appeal undoubtedly stayed 
for the time being the exécution of the decree. It had no other effect. 
It did' not operate to vacate the decree, and certainly it did not make 
that a valid lease at any time which was finally adjudged to be void a6 
initia on the ground of fraud. The decree of the state circuit court (the 
same having been affirmed in the suprême court) is ofifered in this case as 
conclusive évidence of a fact affirmed by tbe plaintiff, namely, that the 
lease in question never was a valid instrument, and it is compétent for 
that purpose. The second contention of the defendant's counsel is ac- 
cordingly overruled. When this suit was brought, and when his term 
expired, on January 1, 1886, and when he took a lease of Kempinsky, 
on October 15, 1886, defendanthad knowledge that plaintiff claimed that 
v.37F.no.7— 21 
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thelease ofApril 7,1879, was void, ând that îthad been so held by the 
state ciïcuiti court. In the light of thèse facts there appears to me to be 
no merit in the plea that the case should be treated precisely as it might 
be if defendant's lessor, Kempinsky, had held a valid iease, and had been 
entitled to possession of the premises in dispute on January 1, 1886. 
Défendant appears to hâve taken the chances, with full knowledge of ail 
the facts, that the title which he elected to recognize would prove valid. 

It is next insisted that plaintifiPs attorney and agent, Mr. Hughlett, 
made représentations to défendant, before he took a Iease from Kempinsky, 
as.to the latter's right and power to make a valid Iease, which repré- 
sentations, should estop the f)laintiff from denying defendatit's right to 
hold ove* under the Iease from Kempinsky. Of this contention it is oniy' 
necessary to say that there is much oonflict of évidence as to the nature 
of the alleged représentations, and the burden is on the défendant to 
show what they were. I conclude that Mr. Hughlett went no further in 
that matter than to express, an opinion as to the effect, the giving of an 
appeal-bond by Kempinsky had on his right to exécute leases pending 
the'àppeal; ànd, evenif itbe conceded that the opinion expressed was 
in support ofsuch right, it appears to nie that it concerned a question of 
lawonly, arising on a state of facts as well known to défendant as to Mr. 
Hughlett, arid thatin giving such ad vice thelatter cannot be regarded as 
acting for the plaintifF, and that for both reasons the plaintiff is not ea- 
topped, in the manner claimed, or in any manner. 

In addition to the points aiready considered, notice mustbe taken of 
the point made byplaintiËTs counsel, that the Iease granted to Kempinsky 
on April7, 1879, being for a term to commence nearly six years there- 
after, did not vest him with any estate, even if it had been valid, bat 
merely gavehîm a future right of èntry upon the demised premises, which 
right couldonly be enforced by suit in ejectment, or by an action for' 
damages for failure togive possession, if prier to the commencement of 
the term the lessor or his heir notified the lessee not to enter. There 
can be no doubt that at common law and under the lai ws of this state » 
Iease to commence in future does not, like a deed, vest the lessee with 
un estate. Sueh an instrument créâtes only an iwfemse fermmt. It îs of 
an executory character, and does not even give the lessee a constructive 
possession. Until actual entry with the lessor's consent, possessioû re- 
ndains with the holder of the title, if there is no actual occupant. Aiist^ 
V. Mining Ooi, 72 Mo. 541, and cases cited; MichauVi. Wcâsh, 6 Mb. SiQ; 
1 Washb. Real Prop. (4thiEd) 442; 4 Kent Corn, (llth Ed;) 106; 1 
Greenl. Cruise, 243; Wood, Landi. & Ten. §§ 224, 225. Such beihg 
theijnature ôf a Iease to commence in future, I am of the opinion that 
défendant had Jio right in any event to surrender the possession tô Kem- 
pirisky, without first obtaining his landiord's consent, and that he <set- 
taiùly had no right to so surrender the possession' after ft'controversy as 
to the validity of Kempirisky'a Iease had arisen, and the latter had béeri 
■wamed not to take possession. 

Defendant's duty was to restore possession tohitelàndlord, under whôm 
he had entered, or to his heir. If he had vacated the premises Kempin- 



^PWPET CHECHEL, - 823 

Aky ^ wp\jîfî| ^7(6; Ijadj no; ri^t .to take ppBsessi<jn io oppOrftioU to ; thç 
wishes of the., plaintif'.; , ^ay v~. [ImcJcs^, t^ M(^:-- ^t^>- ^Sâotiom 30.80* 
Rev. St, Mo f ,, befoibe, aliuded to, only allpwg a tenant tq) :a:btorfl to a strao» 
ge^ with consent of his landlord, or tO; sowe one who bas aisquired tk« 
lessor's estate and seisin sipce the letting, bya deed execatedfey the leâ-» 
hoTf or by virlue of a sale under an exécution againgt him. The statute 
does not recognizè thp tenant's right tosurrender the premJëes in bis 
cbarge, or to attorn, to a naere lessee, wbose teriji is tO begin ftfter the 
tenant'sterm expires, and who bas no estate by virtue of his lease, until 
beislet into possession by the owner of the preixiîses. /. 
. There will be a judgment fqr plaintiff. The damage» are assèssed at 
$2,970, and the monthly value of the rents and profits at the mox of 
«110. .. ■ 



S\*EET e< aî. w. Rechkl. 
(Oireuit Court, J). Massachusetts. January 36, 1889. 

NtnsAiTCB—ABATBMBNT— Compensation— Police Powbk. 

Açt Mass. Juue 1, 1867, provides that for the purpose of abating A nuisance 
the city <Jf Boston may pui'chàse or otherwlse take lands within a certain dis- 

I trict, and that the title cf ail laod so taken shall vest in the city; and that' a 
party whose.land is taken may agrée with the city upon thé damage'\done, 
and the amount thereof sball thén be paid to him by the city. ffeld, that the 
title to lands taken under such act Tests In the city, tbough'n compensation 
jas ever been made to the oWner; the taking of the lands being under the po- 
lice power of the state. • 

At I«w. 

Thomaa A. Jenckes and James E. Leach, for plaintifià. : 

Geo. B. Bigdow and S. J. Elder, for défendant. 

CoLT, J. This is a writ of entry, brought to détermine the tîtle to 
certain real estate sitùated in the city of Boston. The case was heard 
upon an agreed statement of facts. The défendant daims to dérive title 
from Peleg Tallman, Jr., the father of the plaintifFs, under a guardian's 
deed executed in 1844, and he also claims title under a deed from the 
city of Boston, dated March 14, 1870. The plaintiffs contend that no 
iitle. was conveyed by either of thèse instruments, and that the title to 
the property is in them as heirs at law of Peleg Tallman, Jr. As the de» 
fendant seems to rely more upon the deed from the city of Boston, let us 
first con^ider the grounds upon which its validity is attacked. On June 
i, 1867, the législature of Massachusetts passed an act entitled "An act to 
enable the city of Boston to abate a nuisance existing therein, and for the 
préservation of the public health in said city." This act provided that the 
city might purchase or otherwise take the lands and buildings within a cer-i 
t^in district known as the"Churcb-Street District,"and that the title of ail 
lànd so taken èhould vf§t in the city of Boston. It further provided that a 
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party whose land was taken might agrée with Ihe city upon the damage 
done, and that he should then be paid the amount by the city. It fur- 
ther provided that any person entitled to any estate in the land so taken 
might within one year bring a bill in equity, setting forth the claims for 
damages against the city of Boston, or the Boston Water-Power Company, 
or any other corporation or person, by reason of any wrongful act or 
omission in causing dimunition in the value of the land at the time of 
said taking, and praying an assessment of damages against such parties. 
The land in controversy was taken under this act, and subsequently, on 
March 14, 1870, the city, for a valuable considération, deeded the land 
to the défendant. The main contention of the plaintiffs is that no title 
to the land passed under this act. They do not deny the constitution- 
ality of the act, because that question has already been settled by the su- 
prême court of the state in Dingley v. Oity qf Boston, 100 Mass. 544, but 
they say no title to the property passed until compensation was given, 
and that, as nothing was ever paid by the city to the real owners, the city 
never acquired any title, and that consequently nothing was conveyed 
by the deed of the city to the défendant. 

In determining the question uow raised it must be borne in mind that 
the object of this act was the abatement of a nuisance. The land was 
not taken under the right of eminent domain, but under the police power 
of the state. This case, therefore, is not parallel to that of Kennedy v. 
Indianapolis, 103 U. S. 599, upon which the plaintiffs largely rely. In 
Bancroft v. (Hty of Cambridge, 126 Mass. 438, the court, in the construc- 
tion of a sinailar act for the abatement of nuisance, use the following lan- 
guage: ' 

"It was not passed to delegate the right of eminent domain, but under the 
police power of the commonwealth, Laws passed in the legitimate exercise of 
this power are not obnoxious to constitutlonal provisions, œerely because they 
do not provide compensation totheindîvidiial whoisinconvenièncedbythem. 
He is presumed to be rewarded by the common beneflts secured. Instances 
of its exercise are found in ail quarantine and health régulations, and in ail 
laws for the abatement ofexisting and prévention of tbreatened nuisances. 
It bas been many times recognized and applied in the décisions of this court. " 

But, as already stated, this act lias been construed by the suprême ju- 
dicial court of Massachusetts in Dingley v. City of Boston, and the court 
there held, not only that the act wâs constitutional, but that land taken 
under the act vested the fee in the city as absolute owners. To be sure, 
in that case the question of compensation was not directly raised or passed 
upon, but it logically foUows from the conclusions of the court in that case 
that the plaintiffs bave no right to maintain this action. If the act was 
constitutional, and a fee vested in the city under its provisions, then 
clearly by that décision no remedy was left to the owners except the as- 
sessment of damages as provided in the act. The construction of a state 
statute by the highest court of the state is conclusive upon the fédéral 
courts. ' For thèse reasons I am of opinion that the city of Boston de- 
rived title to the lands in controversy under the act of 1867, and that by 
the deed from the city the défendant subsequently became the ownerof 
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the property. The conclusion hère reached renders it tinneoessary tO 
enter upon any inquiry as to the validity of theguardîan's deed. Jiid|^ 
ment should be eutered for the défendant, and it is so ordered. 



In re Williams. 
(District Court, J). South Oa,rolina. Jannary 33. 1889.) 

1. WiTNESs— Attendancb and Febs— In Fédéral CotmTs. 

A- peraon, under snbpœna as a witness for the United States, attcÀided 
court. The case was continued, and the witnesses were verbally instnicted 
to attend at the next term. In the mean time he removed his résidence into 
another state. Without further summons, he attended court, and was used as 
a witness by the United States. Held, that he was entitled to znileage from 
his place of résidence. 

2. Samk. 

A witness for the United States, voluntarily coming to and attendinjÇf court 
on the verbal instructions of the district attorney. is entitled to per dierri and 
mileage, notwithstanding that bis résidence is out of the district, and more 
than fOO miles from the place at which the court is held. 
(SyUabus by (he Court.) 

On Application for Compensation as Witness. 

B. A. Hagood and R. W. Memminger, Jr., for applicant. 

H. A. De Saussure, Asst. U. S. Dist. Atty. 

SiMONTON, J. Williams was served with subpœna to attend the Jnly 
term of this court in United States v. Howard in behalf of the government. 
He attended, and was registered by the district attorney. The case was 
continued to the October term. AU the witnesses in behalf of the gpv- 
ernment were discharged with instructions to return at the next term. 
In October Williams attended, was again registered, and, the case of 
Howard having been continued, he was, with the other witnesseS', dis- 
charged under instructions to appear at the January terra. In Novem- 
ber he went, under his father's instructions, to Jersey City, the résidence 
of his father; he being a minor. He came back to Charléston to attend 
the January term of this court. He reported himself to the district at- 
torney, and was registered as a witness, giving his résidence as Jersey 
City, and was used at the trial of Howard. He never Was bound over 
as a witness. He received no subpœna except to the July term. He 
claims his miieage from Jersey City. 

With serions doubt of the bonafides of this case, I haveexamined into 
the facts presented in the àffidavits, and hâve come to the conclusion 
that Williams came hère in good faith, thinking that he was obliged to 
come, and for the sole purpose of being a witness. Assuming that the 
exigency of his subpœna was satisfied by his attendance at the July 
term, and that he has afterWards attended under thé verbal instructions 
of the district attorney, he would, under the practice of this court, sano- 



j^ofl^d-b^, tîifl,pi;a9^iqe of other;,^^ite4: States courts, be entUled tç his 
^«rj'.^tem).,, t/.,i^. v. Wil^qnji8,,% àranch, G. C. 178; Lfemia v. Édcfy, l2 
Bîatchf/ 186 ;()ur)imtn^^ Blatc|if. 509. . See, also, PresM 

V. Pa'nsh"5 Mctean, ^41! And ifj'ersey Gity is bonafide his résidence, 
he is entitled to his mileage, notwithstanding the fact that it is out of 
this state and district, and is more than 100 miles away from the place 
for the holding of the court. U. S. v. Sanbom, 28 Fed. Rep. 299. Let 
the order be prepared accordingly. 



I Unitbd Statbs p. Two Htjkdkbdand EightBags of Kainit. 

;'" '' {Pktrict Court. D. Bàith Oàroîina. January 34, 18Ô9.) 

i. CcsTOMS Dtjtibs— Violation of Laws— FoBFEiTtmH. 

When property afloat is brought aahore in contravention of the revenue 

j,,„,l^ws,pf the United States, it cannot be f orfeited unlessthe act was done with 

,_ aCt^Uiitention to defraud the United States on the part of the owner, or of 

(,^,', Jioçpe piersonftcting under his authority, or who is the agent of the owner, or 

' bf the persoh from whom the ow:ner dérives title. . 
2. Same. 

When property afloat is feloniously taken from the possession of the own- 
er, and is brought ashpre in contravention of the laws of the United States, 
and then seized by the ofiSbers of cus'toms, it will not be forfeited a<s against 
the true owner. : ; 
{Syllabua by thé Court.) , 

: Ipformatio^ uoder Sections 2872-287;4, Rev St. 
È. À. De Saussure, Asst. U. S. Dist. Âtty. 
Smythe & Zeé and Bryan & Bryan, for claimant. 

. SiiioNTON, J. The facts of this case, as found by the testîmony, are 
thèse: The Norwegian bark Swaren came to this port from Bremen, with 
a. cargo of kâinit, a non-dutiable article. She was duly entered in the 
cùstôm-hoù'se^ An inspecter werit aboard of her. She discharged her 
caTg9 at the wharf of the Etiwan Phosphate Company, the owners of 
thiç cargo. The paaster and inspector reported that the cargo was fully 
discharged. The vesselleft the Etiwan wharf, and dropped down the 
stream about a mile and a half, opposite to Marshall's wharf. While 
în that positipn, at night, in small boats, the 208 bags of kainit in ques- 
tion were brought from the ship to the wharves, and concealed in the 
city of Charleston. This was done with intent to unlawfully appro- 
priate property of the,, Eti^yan Phosphaté Company. The kainit was 
seized by the oflScers of the government, and this libel and information 
filéd. , TÇhe EJliwan Phosphate Copipany file their claim as owners of 
the property. ., ïhe question, then, is, where property afloat is unlaw- 
fil|liy taken froni the possession of its owner, and is brought ashore in 
cpntrayenfîon of the revenue laws, of thie United States, must the prop- 
erty bè forfeitqd, and the innocent owner remanded to his application to 
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the treasury depaftraent fbr relief? Whàtever doubt may hâve eXisted 
on this subject, it bas been removed by the act ôf 1874, (18 U. S. St. 
at Large, 189,") which niakes an actual intention to defraud an essential 
question in suits to enforce forfeiture under the custom laws. Sinn v. 
U. S., 14 Blatchf. 550; Leweyv. U. S., 16 Blatchf. 1. The question of 
fact which I must pass upon is "whether the alleged acts weredone with 
an actual intention to defraud the United States." 1 Supp. Rev. St. p. 
80, § 16; The Pumdma Oancepdon, 24 Fed. Rep. 358. This means an 
actual intent on the part of the owner, or of some person acting under 
his authorily, or being his agent, or under whom he dérives title. U. 
S. V. Diamonds, 30 Fed. Rep. 364. In this case the master and steve- 
dore of the vessel bad informed the claimant that ail the cargo was dis- 
charged. Without the knowledge of the claimant, they Concealed 208 
bags of kainit in thç ship. They left Claîmant's wharf and service, and 
then clandestihely and furtively sent the kainit ashore. Under thé cir- 
cumstances stated, the claimauts cannot be charged with the consé- 
quences of this act, so as to forfeit their property. But the action of 
the collector in seizing this kainit was foundedon probable cause. This 
action also brought to thé knowledge of the true ownér the fact that his 
property had been stolen, and preserved it for him. Whilè the delay 
in filing the information and libel prevents me from charging thé kainit 
with the heavy bill for storage, it should pay the items of , labor, $2.40, 
and of drayage, $10.50. So, also, the filing of the information discov- 
ered the facts which exonerate the claimant. Upon paymént of thesa 
items, and of the costs of court, let tha stipulation heretofore entered 
into by claimant be released. 



Li re Chapman. 
{CKreuit Court, iV. D, Georgia. January 28, 1889. 

Abut aitd Navt— Enlistment— Minors. 

Under Rey. St. U 8. § 1117. providing that "no person under the ag« of SI 
yeafs. shall be enlisted or mustered into the military service of theUnitad 
Btates without the wrltten consent of his parents or guardians, providied that 
such minor has such parents or guardians entitled to his custody and control, " 
the enlistment of a minor without the written consent of bis parent or guard- 
' ian, is invaliçl and of no légal eflEect, and the invalidlty ittay be claiméd by 
the minor hlmself, before or afterattainingmajorlty;' _' 

Application for Haheas Corpus. On appeal from, district cour^, ' 
1 Application by J. Ç. Chapma,n for a writ of haieas corpus^ ..Gin the 
iearing ia the district court, Judge Newman delivered the following 
opinion: 

"It appéars in this case tHAt the petitioner, J. G. Chapman, etilisted In tha 
TTnited Statéa arûiy at Atlatnta, Ga., when twenty yeitrs and eight' nibntbs 
old. He is now nearly twenty-three years of âge. Somé fivè or sii ^eeks 
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after liis enlistment he deserted from the array, and has since been at large. 
He had been arrested as a déserter, and was about to be conveyed to Fort 
Barancas, Fia., from which place he deserted. ïo prevent his removal, this 
writ Was taken ont. His father did not consent to his enlistment; on the 
çontrary, when written to about it bysome ôflacer, he objected, thoOgh he took 
no steps at that time to prevent the enlistment. ïhe father subsequently ar- 
ranged to make some application at the war department for his son's dis- 
charge, but, while engaged in correspondenee with a raember of cçngress on 
the subject, his son came home- ïhe question presented is whetlier or not 
this soldier caa be disdiarged on his own application, because of his enlist- 
ment before he was twenty-one years of âge. Sections 1116, 1117, and 1118 
of the Kevised Statutes are as follows: 'Sec. 1116. Kecruits enlisting in the 
ariny must be effective and able-bodied men, and between the âges of 16 and 
35 years, at the time of their enlisttnent. This limitation as to âge shall not 
apply to soldiers re-enlisting. Sec. 1117. No person under the âge of 21 years 
ghall be enlisted or mustered in the m.litary service of tl»e United States with- 
out the written consent of his parents or guardians: provided, that sdch 
minor has such parents or guardians entitled to his custodyand control. Sec. 
1118. No rainor under the âge of sixteen years, no insane or intoxicated per- 
son, no déserter from the military service of the United States, and no person 
who has been convicted of any criminal offense (a felony) shall be enlisted or 
mustered Into the military service,' From thèse sections it will be seen — . 
Firut, that effective and able-bodied men between the âges of sixteen and 
thirty-five may enlist in the army of the United States, except that no félon, 
insane or intoxicated person canbe enlisted; second, the enlistment of a minor 
under sixteen years of âge would be absolutely void; third, persons between 
the âges of sixteen and twenty-one may be lawf ully enlisted, except that, if 
he has parents or guardians entitled to his control, their written consent is 
necessary. This case cornes under the last head, and the contention by the 
counsel for the petitioner hère is that the absence of such written consent on 
the part of the father renders the enlistment absolutely void, and that it will 
be so held at any time. I do not tliiuk so. I think the enlistment of men 
from sixteen to twenty-one is valid, where it w^as free and voluntary, as in 
this case, as to the enlisted person. The parents or guardians would bave 
the right, of course, during the minority of tlie enlisted person, to make the 
question of the validity of the enlistment. Tins right on their part would 
cease when the enlisted person became twenty-one years of âge. I am in- 
clined to think that the soldier could not make the question at any time, and 
I am clear that he cannot make it after he has attained the âge of twenty-one 
years. ïhe contract of enlistment between the âges named is not void, but 
voidable, and that only at the élection of the parents or guardians, This 
questionnas before Judge Wallaoe, of the circuit court of the United States 
for the Southern district of New York, in the case In re Davidson, 21 Veà. 
jRep. 618. His conclusion is: • The reasonable conclusion warranted by thèse 
sections [the sections quoted above] would seem to be that the contract of en- 
listment of a minor under sixteen years of âge is void; but that, if he is over 
that âge, it is valid, in the absence of fraud or duress as to him; but during 
his minority is invalid at the élection of his parents or guardians.' His fur- 
ther reasoning and conclusions on the subject are, in my opinion, correct, and 
controlling hère. Something was said in évidence by the petitioner as to 
statements having been made to him about a school in the army, and that he 
Sid not see any school. This was not urged in argument, but 1 «llude to it 
simply to say that even upon this ex parte évidence it was insutBcient to make 
a case of fraud to justify the disqharge of the petitioner. My conclusion is 
lihat he must be remanded to the custody of the offlcer who holds him on be- 
half of the military authorities." 
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Relator appeals. 

Thomas W. Bimey, for appellant. 

ÂssL U. S. Dist. Atty, PhÙips. 

Pardee, J. The petitioner, J. C. Chapman, enlîsted in the -Dnited 
States army at Atlanta, Ga., in 1886, when he was a minor of the âge 
of 20 years and 8 months. At the time he had a father living, entitled 
to his custody and control, who did not consent to the enlistment. It 
does not appear whether Chapman represented himself at the timè of en- 
listment as a major, or as a minor without parents or guardian, but the 
inference is that he did one or the other, as he says he signed ail the 
papers presented to him; and it is difficult to believe, in the absence of 
évidence to that effect, that the recruiting ofBcer would enlist an admitted 
minor without inquiry as to his parents or guardian, Soon after enlist- 
ment — about two months — Chapman deserted. The désertion continued 
until December last, when he was arrested in Atlanta. He is now aboùt 
23 years of âge, and himself sues out the writ of habeas corpus on the 
ground that his enlistment was illégal and void, becatse without the 
consent of his father, and that therefore he cannot be held in custody as 
a déserter. The statutes of the United States governing the question of 
Chapman's enlistment are found in section 1117 of the Revised Stat- 
utes, to-wit: 

"No person under tbe àgeof 21 years ahall be enlisted or mustered intothe 
military service of the United States witliout the written consent of his par- 
ents or guardians, provided tliat such minor bas sucb parents or guardians 
entitled to bis custody and control," 

— And in the third artide of war, found in section 1342, Rev. St.: 

"Every otlicer who knôwingly enlists or musters into the military servide 
any minor over the âge of 16 years, without the written consent of bis par- 
ents or guardians, or any minor under the âge of 16 years, or any insafae or 
intoxieatéd persons, or any déserter fiom the military or naval service of tbe 
United States, or any person who bas been convicted of âny infamous crimi nal 
offense, shall, upon conviction, be dismissed from tbe service, or suffer such 
other punishment as a court-piartial may direct. " 

By thèse statutes it appears that the enlistment of a minor into the 
army of the United States, without the written consent of parents or 
guardians, if he hâve any entitled to his control, is not only prohibited, 
but, when knôwingly donc by an ofBcer, is an offense punishable with 
a heàvy penalty. In the many adjudicated cases where the effect of a 
minor's enlistment into the army or navy without the consent of the par- 
ents or guardians bas been considered, there is unanimity in holding that 
where the statute requires such consent the enlistment without is illégal 
and invalid; but there bas been some diversity of opinion as to whether 
the minor himself, so enlisted, could claim his release, either before or 
after coming of âge; some going to the extent that the enlistment, al- 
though illégal, was not absolutely void, but could be validated by rati- 
fication, either by the minor eontinuing in the service, receiving pay 
and ratipns, after he became of âge, or by the consent of the parents or 
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guardian, given after the enlistment. See State v. Dimkh, 12 N. H. 194; 
Oom. V. Oushing, 11 Mass. 67; Corn. y. Harrison) M. 63; Corn, v. Fox, 7 
Pa. St. 336; Corn. v. Dowmes, 24 Pick,.^??; |n re IfciVwiJy, 2 Low. 270; 
Shomer^s Case, 1 Car. Law Repos. 55; Jri re Davidson, 21 Fed. Rep. 618; 
4.0p. Atty. Gen. 350; 6 Op. Atty. Gen, 313; Oom.v. Camac, (^Menges' 
Case,) 1 Serg. & R. 87; Seavey v. Seymour, 3 Çliff. 439. In the case in 
hànd there îs no question of ratification, for the niinor deserted before 
majority, and tné father did not consent, but actively opposed enlist- 

' ment; and the, question rather is whéther Çhapman himself can.now take 
advantage of the illegality. The district judge, in deciding the case, fol- 
lowed the reaspning of the circuit court in the Caseof Davidson, mpra, in 
which Judgè WALiiACE, circuit judge, takes the position that in contracta 
of enljstment thé minor over 16 years iç coinpetent to cpntract, and that 
the provision in section 1117, îequiring the written cousent of parents 
or gùardians, was not for the benefit of the minor, but rather for the 
iDenefit of the parents or guardian entitled to the çustody and controi of 

" thé niinor, and the learned judge proceeds to say: 

"The provision shoiild not be extended to proteçt a party compétent to con- 
tract against the conséquences of his déliberate àgreemént, or of his own mis- 
representations, unléss the langiiage plainly requires such a construction. 
The language is satisfied by a construction wliich perinits tlie parents or guard- 

. lans, wbo are entitled to tlie services: ^nd custody of the minor, to intervene 
and assert their rights, if their consent to liis enlistment bas not been ob- 
tainçd. Several adjudicatipns are to tlie eflect tliat ^nder section 1117, or 
foriinèr làws of çongress pf similar purport, the contraçt of enlistment should 

" be heW invalid on tlié application of the parents oi: guardian of the minor. 
dàm. V. Blakè, 8 Phila. 523; Tûi-ner \. Wright, 5 Phila. 296; Heridertson v. 
Wright, Id. 299; Seavey v. Seymour, 3 ClifC. 439. ÏTofte, ïiowever, are cited 
by coBnselj or liavè met the-attehtionof the court, in. which it has been de- 
cided thpt the minor, if over 16 years of âge, can assert the invalidity of his 
œntract. the case of Menges v. Camac, 1 Serg. & R. 87, arising under the 
act bf March 10, 1802, is directly in point. The statuts in that case was sim- 
ilar in its provisions to section 1117, and the court held the minor bound by 
his contraçt; that the parei],t alpne conld assert its invalidity, and therefore 
refused to discharge the minor uppn haieas oorpus,a.t his own application." 

In 4 Op. Atty. Gen., siipra, Mr. Nelson, in responding to a conàmuni- 
çation, of the secretary of .the pavy, says: 

" A.n infant is not bound by the contraçt of enlistment after he attains liis 
f ull âge. HC; mayrepudiate it. The contraçt with regard to him is voidable, 
ahd Miay or mày not be carried into fuU exécution, at his élection. When 
inàde, he had no will in légal contemplation. It was made, moreover, with 
the consent of his guardian, who had a right to enter into it for liis beneflt; 
.but such authority ceased With the expiration of his minority, and he was 
then fnlly compétent; to afHrm or disafflrm the contraçt made on his behalf . " 

In 5' Op. Atty; Gen., supra, Mr. Crittenden, in response to inquiries 
from the secretary ,of Wflr with regard to the sècretary's duty in dis- 
diarging minors enliètéd Without the consent of the parent or guardian, 



"That the enlistment Oï'the soldier was withbut the consent of his parent 
or guardian is the cause stated in the statuté for thedischargeof the minor. 
.The.paipqt or guardian must make application, and turnish the proof as to 
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the 3ge of the sôïdlér, at tÊe fime oif the enlîstmeht. ff tiîe Jjierirbn; *ho 
was a minor at the tinje of ealjatnient;, has fiinceattaiiied td'his- fuïï a^eof 21 
years, then he is capable toichoose and act t'or himself. To apjjly for his dis-j 
charge npon évidence thkt hisenlistment was during his minority, and upon 
the allégation that such enlistmeht was without thp consent p( Ijis par- 
ent or guardian, he proving- the aflartnative of infancy at the time pf enlistr 
ment, and thaï hia father was then living, or that he then had a gtiardiaii, 
would thereby put the burden of proof that the parent or guardian had con- 
sented tp such enlistment upon the government. " 

In Re McNvUy, supra, Judge Lowell held that the mîrlor himself dur- 
ing minority might claim tlie invalidity of the contract. The Ôise of 
Menges, supra, relied upon by Judge Wallace as a case in point, turned 
upon the question whether the parent's ratification, five or six days àftéf, 
valîdated the enlistment. In giving his opinion, Chief Justice Tilgh- 
MAN^ in speaking of the required consent, says: "Before such consent 
given, the minor or the parent may demand his discharge, and the law 
forbids the holding of him." I hâve examined ail the cases cited, and 
considered the reasoning of those judges holding that tBè enlistitoenit 
binds the minor before and after attaining majority, and am unàble to 
agrée thereto. It is a well-settled doctrine of every System of jurispru- 
dence that whatever is done in contravention of prohibitory law is riUll 
and void. I think that, in accordance with this principle, thé enlist- 
ment of a minor without the written consent of hîs parent or guardian, 
if he has one entitled to his services and control, is invalid, ànd of no 
légal effect, and, oii principle and authority, that thé invalidity mày bé 
claimed by the minor himself before or after attaining niajority, oJ: by 
any person entitled to his control or services. A judgriient wili bë èn- 
tered in this case, reversing the judgment of the district court, ûnd ad- 
jndging the writ of haàeas corpus absolute, and directing the pètitiôher's 
discharge from custody, and the cancellation of the bonds givèn for hia 
appearauce pending the appeal. Gosts tofoUow judgment. 



United States v. Gleason. 

{District Court, B'. South Cwrolina. Jannàry 15, 1889.) 

BvmBKCB— PÀOOÏ' OF HAlrowRiTraQ— WBrOHT. 

The value to be given to the opinion of a witness as to the anthorship of 
handwriting is to be determined by the opportunity and ciroamstances'undcir 
whiçh he Iia9.;acquire4-,hi8 knowledge. If he is an illiterate manv or one 
whose business seldoin brings him into contact with writing, tais opinion is 
entitled to muçb less weight than if be were an educated man, accustomed to 
corresppndence, and to seeing people Write. 

Indictment of Dennis F. Gleason for sending indécent and threatenipg 
postal-cards throtigh the mail. 

L. F. Yourm'ns,\J.H.T)M.AXiy. ' ^ , 

£«i8( <fc £«i8t, for défendant. ' 
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SiMONTON, J., (chargîng jury.) The défendant îs îndîcted for sending 
through the mail an indécent aùd threatening postal-card. The card is 
produced, duly stamped, and a letter-carrier testifies that he received it 
at the post-office, and delivered it. The government seeks to fasten the 
guilt on défendant by proof of the hai^dwriting, which it is alleged is 
that of the défendant. Two witnesses hâve been introduced for that pur- 
pose. Neither of them saw the défendant write the card in question. 
Both testify that they hâve seen him write, and from this expérience 
swear to the handwriting. I am requested to charge you with respect 
to, such évidence. As a gênerai rule a witness can only testify as to facts 
within his personal knowledge. Questions of handwriting are among 
the exceptions to this rule. Whether or not a paper is in the handwrit- 
ing of a person, if none of the witnesses actually saw him write it, is a 
matter of opinion; and the witnesses can âpeak as to their opinion. In 
such cases the jury pass upon two questions. The first is as to the credi- 
Ipility of the witness; the second is as to the value to be given to his 
opinion. This last question dépends upon his opportunity and capac- 
^ty of acqfiiring the knowledge of the handwriting. Has he seen it un- 
der such circumstances as to satisfy thejury that he knows it? In other 
words, it is not the expression of the opinion which is to satisfy the jury. 
They must conclude from the facts stated by the witness, the tim^, 
places, opportunity, and circumstances under which he acquired his 
îinoYfïedge, whether he really knows it or not. In this connection the 
jury should consider the capacity and expérience of the witness. If he 
be an illiterate man, or one whose business seldom brings him into con- 
tact with writing and written documents, his opinion would be entitled 
to much less weight than if he be an educated man^ himself a penman 
aecustomqd to correspondence, and to seeing people write; and this, even 
i| he be in no sensé an expert. You hâve seen thèse witnesses. You 
bave heard in itoinute détail ail the meanp of knowledge they had of the 
handwriting of the défendant. Your verdict will dépend upon your con- 
clusion from their testimony. 



Unitep Staî:es p. Gowdy. 

(District Court, B. D. South Oarolina, January 13, 1889.) v 

OiiAiM s AGAiNST XJnitkd . States — Fai<8E Affid avit. 

It is not a ground for quashing an indicttnent drawii under Rev. St. tJ. 8. § 

.;; 6479, for aiding and procuringone to make a false afildavit for the purpose 

i:, .flfprpcuringa pension, that the affldavit was in f act made before a proper 

offlcer, as that section applies also to the offense ôf ùsing a genuine but fàlse 

instrument, knowing it to be false, witU intent to defraud the United States. 

■thdictment under Rev. St. § 5479. On ÇQOtion to quashi 
H. A. De Saussure and 0. M. i?^rman, Asst. U. S, Attya.. 
'£. M. GiUand and /. Â. KeUy, for défendant, , 
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SiMONTON, J. Défendant is indicted under section 5479, Rev. St. 
The charge in the indictment is that he procured and aided one Mary 
Conyers to make an affidavit stating certain things which are false, for 
the purpose of obtaining a pension and arreai-s of a pension as the widow 
of a soldier of the war of 1812. The motion proceeds upon the ground 
that this section 5479 does not apply to a case in which the affidavit 
used was in fact taken before the proper officer, even though the state- 
ments raade in it are false. In the case of U. S. v, Staats, 8 How. 41 , 
the statute of 3d March, 1823, was construed. This statute was subse- 
quently amended by act of 8tli June, 1872, by the insertion of the word 
"affidavit" among the other writings naentioned in the statute, and is 
încorporated in the Revised Statutes as section 5479. In that case it 
was held that the act punished not only the crime pf forging certain in- 
struments, or altering them when forged, but aiso the offense of using 
a genuine but false instrument, knowing it to be false, in support of a 
claim with intent to defraud the government. This case is décisive of tiie 
point made. The motion toquasb is refused. 



ToNDUER V. Chambebs et qI. 

(dreuit Court, W. D. Pennayhania. January 10, 1889.) 

1. Patents fos Ïîtventiôns — VALmixT— False BtatemBnt as to Citizenbhip; 
It is not a yalid défense tp a suif for the iofringement of letters patent 
granteà under the Revised Statutes that the patentée in his application there- 
for madé oath that he was a citizen of the United States, when he wa.s not; 
such misstatement as to his citizenship iiaving been tnade innocently, thrbugh 
mistakOj without any improper design Whatever; 

. 3. SAME — ^PATCEpTABrLFTY— GlASS-ANNEAMNP PkDCKSS. 

Lettera patent No, 258,156, dated May 16, 1883, for improvements in glasa- 
anneàlin^ ïurnaeès, granted to Cleon Tonduer, sustàined, and the défeinaaiits 
adjùdgedtoinfringethesame. Folio wing Tojitfetwv. S(«i*art, 28 Fed.'Rep.56L 

In Eqùity. , Bill for infringeraent of patent, , 
W. 5aAetçe?l! <fc Sons, for complainant. 
George Hàrding and George J. Harding, for respondents. • > 

, AcHESQN, J. This is a suit for the alleged infringement bytÉe de- 
fendants of letters patent No. 258,156, for improvements in glass-anneal- 
ing furnaçes, granted to Cleon Tonduer, the plaintiff, on May 16, 1882; 
a patent which this court already bas had occasion- 'to consider in the 
case of Tondeur y. Steivart, 2& Fed. Rep; 561, where there was a decree 
in favor of the patentée. The présent défendants, however, werp not 
parties to that suit, and as some new proofs havp been adduced bythem, 
this case bas been hieard as if none of theqiaestions invplved had ever 
i?^n passed on, and Ihe conclusions I airi ahput to announce. hâve been 
reached after a re^examination of the grounds of the former decifiQ|n,;ft»d 
a çatei'ul considération ofthç case in ail its brajiçbes. 



18? ïffiSÊfeiïl? EÈIiÔÉTEÉ. 

• * Thé patenî'dfiscloses a dévide for tratisportiiig the'Sheels of glàss from 
the flatteni'ng '#hèel to the diÉchârgîrig md. of tlie aniieàliûg chamber, 
tunnel; or leeriConsisting oftwb'setséf parallél barS (dèsignàtéd d and d'} 
éxtending lengthwise throûgh thé leer, and efevatèd above the bottom 
thereof, tli'ebafs'of the respective sets being arrangéd stde by sidëj and 
alternatèly betwëén each other; ofle set reciprocating longitudinally a,nd 
conveying'thé glassj and the ôther set supportin^ the glàss at certain 
times, wh^eby the sheèta of glass are supported in and carried through 
the leèr, in subSfantially the same horizontal plane. The spécification 
shows and describes' a séries of transverse shafts to support the two sets 
ôf bars, each shaft being providèd With two sets of arms, E', and E'", 
the armâj^, carrying grooved wheèls, upon which the reciprocating or 
transmitting bars, d', rest, and whereby they havè â frèe rectilinear mo- 
tion back and forth in the leer; while the sUpporting bars, d, are made 
fast to the àrftiB, E", by a hinge-joint. By means of a lever connected 
with one of the shafts, ohe set of bars is raised, and the other is lowered 
simultaneously to the exteht aîtôgetbér of about oneiûch, and thus the 
glass is shifted from one set of bars to the other. But, touching the mo- 
tion of the bars, d, the spécification states, and the fact is, that it "is 
very small," (being limited to the short distance the lever moves the arm, 
E"',) and "bas no effect on the progress of the glass through the tunnel." 
The described opération of the dëvice is this: The ends of the recipro- 
cating bars, d', having been pushed into the flattening furnace, and a 
sheet of glass pïacëd thereon, thé operàtor àt the outer end of the leer 
diTSjWS thé; bars, d', putward, the width pf the sheet. Tben, by a mot 
tion of the levef^ he lowers the bafs, rf', and raises the bars, d, and thus 
the' sheet isf trahsferiied frônà the 'barg, d', to the bars, d, upon which it 
çesïs while he pushes the bars, (^', back into the furnace. Hethen re- 
verses the lever, and the bars, d'i'take up the sheet.' A second sheet is 
then placed on the inner éhdsof the bars, d', and thé t^o sheets are 
Cipvéd dowri tjielger, and,depo4ited on the bars,,d, and;the Éars, d', are 
again puëhed backj This opération is repeated until a séries' of sheeta 
extends throughout the leer, when they are discharged from the outer 
end, one by one, at each reciprbcal liovement of the bars, d'. The pat- 
ent has five claims,,but iniringement of the first çlaim only is heré as- 
serted. That clkirâ is as folio wsï 

"(1) The qombination of the bars, d, d', arrangea sifle by side, and lalter- 
nately betï^eètt each othôi', the set;<2, aupïiortirig the sheets of glass wliiiiéthe 
bars, d', are pushed towardS the léér or flattening whéel, a> a;nd the 8èt, ii', siipti 
porting the sheets of glass, and ifibving'them on w«rd and through the tunnel» 
Bubstantially aS'8et>forth." 

The aris\#èr dénies that the plaintiff was the first ànd original in vèntor 
ôf *hàt walB'pîâténted tohîm,'aiid alsb dénies infringement. 
: Tosttstâïh"Ûie former défense the défendants rely, Ùot only tipon the 
patents toBiéVéz and Bowen, 'which vvere mainly relied tin to det'eat the 
Btxlt in T<Mâei& V. SieMarti mprà, hnt also upon letters patent dated;Nô- 
veïiibér 25=;- 1873i grarlted to J. B. Boulicault, and severalFrench pat- 
ents, particularly the j)atént' to A; M. BouVy. Nôw, in respect to the 
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, first two mentipned patents, I can discover no gQO^reason for, departing 
firom thiê conclusion upon the question of anticipation expressed in the 
opinion ofthe court in the earlier case. Of the Ëoulicault patent ,it 
must be sg^id that the drawings and spécification, in so far ;as they hâve 
any relation to tlie partiçular matter hère in controversy, are obscure. 
Moreovér, there is sonne positive testimony tending to show that the con- 
struction thereby contemplated was a failure in practice; ani so, also, 
there is évidence — ^especially the testimony of Henry L. Dixon, a fur- 
nace-builde;r and practical expert — which strongly imprçsses the con- 
viction on my mind that the Bouvy device is impracticable for the proper 
annealing of sheets of glass. But, aside froni thèse considérations, I 
think it can hë confidently afiirmed that not one of the severaï patents 
set up as anticipatory shqws two sets of bars, one of them (the conveying 
set) haviiig a reciprocating rectilinear motion, and thepther set support- 
ing the glass while the first set is pushed back into thè furnace, which 
isan essential characteristic of the plaintifPs device. Notwithstanding, 
theri, what prior inventors may hâve achieved, I am of the, opinion that 
Tonduer's (Jevice possesses patentable novelty. And this conclusion is 
strongly sustàined by the plaintiffs proofs,— abounding and lançon tra- 

■ dicted,— ^showing the great ulility of bis patented invention, and itg im- 
médiate and very gênerai adoption. The leers which had been pom- 
monly in use were the car-leer, in which the sheets of glass are trans- 
ported thrôughthe annealing tunnel on cars, and the hea.rth-leer, in 
which the sheets are moved along the floor of the lee!r,,resting tbereon 
except at the instant of transfer from place to place. But the plaintiffs 
improvemejit wrought a great change in the practice of the art,to whiqh 
it appertains. Glass manufacturers generally hâve abandoned the old 
methods of transporting the glass through the annealing tupnel.a^d 
hâve adopted the plaintifPs device, and a large number of them in vari- 
flùs parts pf the cbuntry hâve taken licenses from him; and, undoubtedly, 
the pilaintiltt's device secures more uniform and thorough,arinealingi-r- 
resulting in a,, great saving of glass from breakage, — and also quiçker 
work, than any device or method previously employed for the like purppse. 
Now, while suçh facts as thèse may not be décisive of the question, , they 
certainly go far to esta blish patentability, and to justify the determinar 

. tion of the court as above çxpressed. SmMiv. Vulcanite Co., ÔSU. S. 
486; LoomCo.v.Higgins, 105 U. S. 580; Valve Go. v. Valve Co., 113 U. 
S. 158, 179, 5 Sup. et. Rep. 513. 

^ Coming, then, to the question of infringement, we find that the défend- 
ants use two sets of elevated bars, and that the only différence (alleged 
to be material) in construction or mode of opération between théir de- 
vice and thïit, described in the plaintiff's spécification is, that in the de- 
fendant's leers the bars whîch support the sheets of glass ^hile the re- 
ciprocalinig bars are pushed towards the flatteniug wheel are stationary, 
ànd the vertical movement for shifting the glass from one set of bars to 
the othçr.is performed by the reciprocating bars alone. Is this differ- 
«nce siifEcieht to relieve the défendants from the charge of infringing 

, ïhe first claim of tH^ patent? Certainly the variation is practically un- 
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important. As was said în Tondeur v. Stewarf, swpra, most clearly the 
défendants' stationary bars pérform the identical supporting function 
which the plaintifPs bars, d, perform,^ — the only function, beit observed, 
assigned to those bars by the first claim. Then, again, it is évident 
that for the supporting of the sheets of glass by the bars, d, and the sup- 
porting and moving of them by the bars, d', (the particular matters cov- 
ered by the first claim,) it is altOgether immaterial whether the vertical 
movement is divided between the two sets of bars, or is executed by the 
bars, d'y alone. The différence is not in principle, but in mère arrange- 
ment. In ail essential particulars the plaintiff 's described device and 
that employed by the défendants are alike. They operate in substan- 
tially the same way, and produce the same bénéficiai results. This, 
however, is not ail; for not only do the défendants use and enjoy the 
substance of the plaintifFs invention, but their bars corne within the 
very terms of the first claim of the patent. Therefore, to escape the 
charge of infringement, the défendants are under the necessity of con- 
tending thàt the first claim of the patent shall be construed to mean two 
sets of moVaible elevating bars. To sustain this view, much stress is 
laid upon certain passages of the spécification which treat of the shifting 
movement of the bars, d, and d', and also upon the disclaimèr to be 
found in the patent, in the words following : 

"I am aware that movable bars and flxed temporary resta for the glass hâve 
long been in public use to move sheets of glass through an annealing tunnel; 
therefore I do notclaim tliese." 

Now, it may well be that the patentée considered the simultaneoùs 
change in the élévation of the two sets of bars as the most advantageous 
mode of shifting the glass from set to set, and this feature he has tàken 
care to cover by the second claim of the patent. But the first claim 
calls for no such limiftation as is insisted on, and its language is free from 
ambiguity. Why, thên, should the court import into the claim a qual- 
ification not expressed,^something whoUy unnecessary to the therein 
described opettition, — when the only praetical efiect would be to déprive 
a worthy inventer of the benefit of his patent? 

The disclaimèr was considered in the case of Tondeur v. Stewart, supra, 
and the jûdgment of the court was against giving to it the effect hère con- 
tended for. To that conclusion I must adhère. I will not repeat, or 
much enlarge 6n, what was said upon this subject in the former opinion. 
The disclaimèr is to be read with ref&rence to the prior state of the art, 
and it may and ought to be construed so that it may harmonize with 
the plainly-éxpressed terms of the first claim of the patent. The claim 
follows directly upon the heels of the disclaimèr, "but what I do claim 
is: (1) The combination of the bars, d, d'" etc. The spécification de- 
scribes twb sets of bars, — one set having a temporary supporting func- 
tion, and the ôther set supporting and moving the sheets of glass through 
the leer. Thé first claim of the patent is for the combination of thèse 
two sets of bars àrranged and co-operating in the manner and for the pur- 
pose defined. The claim should be, interpreted with référence to the 
actual intention. The reasonable présomption is that, having a just 
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right to cover and protect his whole invention, the patentée intended to 
do so. Winans v. Denmead, 15 How. 341. The construction of patents 
should be libéral, so as to secure to inventors what they hâve created, 
if it can be done consistently with the language used. TurrHH v. RaOl- 
road Oo., 1 Wall. 491; Kldn v. Rumll, 19 Wall. 433. Guided by thèse 
just principles, I must reject the construction the défendants would put 
on the first claim of the patent, and hold them to be infriugers thereof. 
But the défendants make the further défense (which was not set up in 
the prior suit) that the letters patent sued on are null and void, upon 
the groùnd that in the application for his patent the plaintiff made oath 
that he was a citizen of the United States, which he was not. The an- 
swer does not allège, nor is there any évidence to indicate, that the 
plaintiff was guilty of any fraud, or that his oath was wiilfully false. 
On the contrary, it satisl'actorily appears that he acted under an honest 
mistake, and with no improper design whatever. The plaintiff left Bel- 
gium, his native land, in the year 1881, and came to the United States 
with the avowed intention of making this country thenceforth his per- 
manent place of résidence and citizenship; and he ignorantly supposed 
that by virtue Of his résidence, and the résidence of his family, hère, he 
became a citizen. This mistake he did not discover until a long time 
after the grant of his patent. Now, the question raised, it will be per- 
ceived, is not whether the letters patent are voidable, for the cause aS- 
signed, at the suit of the government. The position tàken is that the 
patent is a nuUity. In support of the proposition, the défendants cit0 
the case of Ckdd v. Adams, 1 Fish. Pat. Cas. 189, in which a siniilar 
défense was sustained by Judge Geieb. But that case arose under and 
was governed by the patent act of 1836, which allowed the grant of let- 
ters patent to aliens only upon peculiar conditions, to which citizens 
were not subject. 5 St. at Large, 117. By that aCt the patent fee pay- 
able by a citizen was $30 only, whereas an alien was required to pay at 
least $300, and, if a British subject, $500; and by the stringent lan- 
guage of the act the fee was to be paid before the application for a pat- 
ent could beconsidered by the commissioner. Section 9. Then, again, 
an alien patentée was compelled "to put and continue on sale to the pub- 
lic, on reasonable terms, the invention or discovery for which the patent 
issued." Section 15. It was, therefore, under that act, of the highest 
importance tliat the applicaht should truly disclose his citizenship; and 
section 6 required that before any inventer should receive a patent he 
should "make oath, * * * of what country he is a citizen." The 
décision cited wasexpressly put upon the ground that an alien, whether 
through ignorance or intention, falsely swearing that he was a citizen, 
in order to procure a patent, not only failed to perform a condition upon 
which his right to a patent depended, but committed a fraud upon the 
government. But the law governing the présent case, i. e., the patent 
iapt of 1870, as embodiedin the Revised Statutes, abolished ail such dis- 
criminations against aliens, and placed them upon the same footing as 
citizens,' ip respect to the grant of letters patent for inventions, and the 
enjoyment of the privilèges thereby secured. Rev. St. §§ 4886, 4920, 
v.37f.i:().7— 22 
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4934. Therefore, under the law as it stood whën thle plaintiff âpplied 
for and obtained bis patent, the mistake in bis statement as to bis citi- 
zensbip operated, and oould operate, neitber to bis advantage, nor to the 
détriment of the government or the public. Furthermore, it is well 
wortby of notice that wbile section 4892, Eev. St., requires the appli- 
cant for a patent to "make oath that be does verily believe himself to 
be thè original and first inventor," etc., in respect to citizenship, the 
language is, "and sball state of what country he is a citizen." This 
change in pbraseology seems to be intentional and to dispense wîth the 
necessity of an oath as to citizenship. At any rate, the citizenship of the 
applicànt for a patent is no longer a matter of any real importance, and a 
mistake touching the same is harmless. I feel qui te justified , then , in de- 
clining to apply to this case the rule which prevailed in ChUd v. Adams, 
supra. In the absence of express statutory provision avoiding a patent for 
a misstatement as tb citizenship, it would be going to an extrême length 
-^-and, indeed, in the face of well-settled équitable principles — for the 
court to hold that a mère mistake in that regard, innocently made, and 
working no sort of harm, should bave such effecti ; In Manufactiiring 
Go, V. Canning Qo., 27 Fed. Rep. 78, where it was urged that a patentée 
wag estopped to deny that bis American patent was for the same inven- 
tion before patented by him in a foreign country, by reaaon of his hav- 
ing made oath that such was thefact in bis application for the former, 
it was held that, if the inventor was laboring under a mistake as to this 
point, bis rights ought not thereby to be defeated or abridged. At an 
early day Judge Story held, in Whiitemore v. OvMer, 1 Gall. 429, that 
an error in theform of the oath of an applicànt for a patent was imma- 
terial; and in Orompton v. Belknap MUs, 3 Fish. Pat. Cas. 536, the court 
eaid that evèn the entire failure to make the oath would not invalidate 
the patent. Upon the wbolé, then, I am of the opinion that the mis- 
etatenlenti in the plaintifiPs oath as to bis citizenship is not an ayailable 
défense to this suit. Let a décree be drawn in favor of the plaintiff. 



CoBBiN Cabinet 1<)CK Ck>. r. Eaqle LocK Co. 

DuËB V. CoBBiN Cabinet Lock Ôo* 

lOireuit Court, D, Oinneetieùt, January 33, 18ii9.) 

Patbntb i*0B Ikvbntions— NovaiiTT'— Cabutbt LoCKs. 

Letters patent No. 138,148, issued April 23, 1878, to E. 0. Gory, for an Im- 
prOTement in locks for drawers, cover, in connection witii a cavity eut eut 
by a rtiuter, rounded at tbe bottom, and, if desired, dovetàiled tbroughout, a 
look with a front-plate of reduced âize, rbunded at th« bottom, a back-plate 
of th^ same Bbape as the front, but a little larger, and side-wallB engaging 
with the doyetail, the key-post being eût down Qush with (he back-plate, and 
ail projections of the selvedge beyond the plates and walls cut'ofl. The im- 

. , pro.vemeàitf flhown by reissue No. 10,861, of July 1, 1888, to ¥. W. Mix, letters 
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' No, 816,411 , of Apfil 31, 1885, to ,H.'L. Bpiégel,' owfied by cdmp] airiànt, ând let- 
ters ÎTo. ,263,977, of Augqst 23, 1883, to M. Jj. Orum, owned hy défendant, are 
the practîtai rembval of the side-walls by exténding the front and back plates 
latérally to form spaces on the sides of the case engàging with a rib left in 
- tbe eavjLty, so that a betterflt can be obtained by bending the edges of,the 
back-plàte to suit the dovetajl, the extension of the front-plate beyond the 
back-plate to lit a conntersunk récess around the cavity, which allows the i eS- 
toratioSOf the former lengthof the key-poàt, and the extension inward of 
the top-plate or selvedge, so as to cover the increased depth of cavity required 
for the key-post. Complainant and défendant both sold looks having the 
extended front-plate fltting the conntersunk recess, (not shown in the reis- 
Bue,) but without side-ribs. under a rectangular selvedge, (as shown in the 
SpiegeJ patent of 1885,) and the spaces between the plates, (not shown in the 
Orum patent.) IJeld, that the fact that this lock had commended itself to the 
public f avor was no proof of the inventive novelty of eitber of iheir patented 
improvements, which were prima /acù the product of mère mechanical skilL 

In Èquity . 

Bills by the Corbin Cabinet Lock Company against the Eagle Lock 
Compâiiy, and by A. Adgate Duer against the Corbin Cabinet Lock 
Company, for injunctions against the infringement of certain patents. 

CAartea £iMte/ieK, for the Corbin Cabinet Lock Company. 

Bmjamiri F. Thurston and WUvuirth H. Thuraion, for the Eagle Lock 
Company and A. Adgate Duer. 

LaoombEjJ. The questions raised in thèse cases are so closely con- 
nected that they may best be disposed of in a single opinion. The pat- 
ents under which the respective parties claim ail relate to what are known 
in the trade as "machine" locks, a term apparently referring to the 
melhod of their insertion in the wood-work of the drawer or door to which 
they are atttached. They are locks for furniturOj such as are iised où 
bureau or desk drawers, the doors of wardrobes and washstands, etc., 
being of the gênerai class of goods known as " cabinet locks.'' Prior to 
1873 the ohly style of cabinet lock known was the commôn lock, with 
which every one is familiar, such as hâve been used on bureaus, wash- 
standBji and the like for very many years. AU parts of this old style 
lock were rectangular , or square-corn ered . In order to insert one of them 
in a drawer it was necessary to form a recess to reçoive its several parts. 
Owing to thé shape of thèse parts of the lobk, and the consequeht: rect- 
angular character of the recesses made to receive them, it was absolutély 
necessary that they should be eut by hand, for the reason that any ma- 
chinery for the purpose must necessarily be of a revolving character, the 
resuit of such révolution being to leave the recess so formed rôùnded or 
semi-circular in shape. After the recesses were eut, and the lock fitted 
in them, it was secured in place by screws, (usually two or four in num- 
ber,) also idserted by hand-labor. The formation of thèse recesses by 
hand was slow and expensive, requiring skilled workmen, and eonsum- 
ing much time; With the development of imprdved methods and ma- 
Chineïy for the manufacture of the lock, its cost was steadily reduced, 
bût the 6ost ôf applying it remained practically the same, with the re- 
suit thàt a time came When the cost of applying thé lock by thé old 
method was almostas great, if not greater, than the cost of thé loek itself. 
This wfts à'serious matterta the fumiture makers, and the problèm tif 



340 FEDERAL EEPOBTEB, 

reducîng the cost of applyîng the lock was one callîng for solution. It 
was of course known that mortises or çavities could bé made by machinery 
very rapidly, and very cheaply, but the difficulty was to fit loek to cav- 
ity, without any hand-chiseling, and to dispense with the necessity of 
the screws (driven by hand-labor) tô secure it when fitted. 

In 1873 (April 22d) a patent for improvement in locks for drawers, 
etc., was issued to E. G. Gory. It is known as letters patent No. 138,- 
148. Gory eut out, with a revolving tool known as a, "router," a cavity 
rounded at the bottom, and (if desired) dovetailed throughout. He 
made his lock to fit this cavity so that it could be slid in from the top. 
This he accoinpiished by reducing the size of his front-plate, rounding 
it at the bottom, so as to conform to the shape of the cavity face; by ex- 
tending his back-plate or cap-plate so that it was of the same shape as 
the front-plate, but a little larger; uniting the front and back plates 
by walls, which thus completely encased the mechanism, and engaged 
with the dovetail of ,the cavity. He also eut dôwn thé key-post flush 
with the back-plate, and çut off ail projections of the selvedge beyond the 
plates and their Connecting walls. To insert the Gory lock it was neces- 
sary only to eut the dovetailed cavity with a routing machine gauged t» 
correspond with the size of the lock, which was then slipped into the cav- 
ity. vit Was there supportedagainst movement downward or sideways 
by the engagement of the sides and bottoms ot its two plates and their 
(Connecting walls with the surrounding woodwork; against movement in- 
wards by the back-plate regting against the base of the cavity; against 
movement outwards by the engagement of the back-plate and the Con- 
necting walls with the dovetail of the cavity. Thus, a;lsQ, the use of 
screws and hand-labor in driving them was dispensed with;, In thiâ 
Gory patent both parties hâve an interest. Neither disputes, its, novelty 
and invention, It seems to cover a distinct advance in the art, and there 
is nothing in the record which would warrant a finding that his invention 
was not patentable. It is with its modifications that thèse suits are 
concerned. ' 

The Corbin Gabinpt Lock Company, plaintiflf in the first and défend- 
ant in the second action, is the owner of two patents: ; No, 241,828, May 
24, 1881, to Henry L. Spiegel, (reissued as No. 10,361^ to F. W. Mix^ 
Julj' 31, 1883,) for iraprovements iû cabinet locks; and No. 316, 411» 
April 21,; 1885, to Spiegel, for ne w and useful cases for locks. , It claims 
that locks made by the Eagle Lock Company.infringe the first Claim of 
the reissued. patent, and ail the claims of the later patent. The Eagle 
Lock Company and A. Adgate Duer (whose intèrests are the same) eon- 
trol patent No- 262,977, dated August 22, 1882, to Morris L. Grum, for 
an improvement in lock cases. Thesingleclaimof this patent itisfâM}- 
tended that the Corbin LocfcjGompany infringes.i , The: improvements 
on Gory's invention, which are. claimed tobe shown in thèse patents, are 
briefly: (1), The practical removal of the Connecting walls between d;hé 
front and back plates. This is eflfected by extending thèse plates later- 
aJly, still pregerving theirsha|».e (conformed to the rounded cavity.) By 
this means, in Ueu: of the Connecting and; engaging walls of Goryy there 
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were formed spaces or grooves on tbe opposite aides of the lock-case. 
Into thèse spaces there interlocks a projection, or rib, left in the cavity 
by the router. Projecting rear and front plates are found in the old style 
looks. (2) The extension of the front-plate beyond the back-plate, its 
projecting edges being adapted to fit a countersunk recess around the 
routed cavity. (3) The extension inward of the top-plate or selvedge, 
so- as to cover the increased depth of cavity required for the extended 
key-post. The advantage of the first of thèse improvements (the sida 
extension of the plates) is apparently that the lock fits better, at least 
when used with a Gory dovetail. The side edges of the back-plate may 
be readily bent doser to, or forced further apart irom, the front-plate, be- 
ing thus accommodated to the slight changes of forrn and size of the dove- 
tail produced by beat or moiature; and by nipping the wood more vig- 
orously they hold the lock more solidly than would the engaging Con- 
necting walls. The advantage of the second of thèse improvements is 
that, as the iront-plate in its countersunk cavity effectually prevents the 
inward motion which in Çory's patent was resisted only by the encased 
lock restipg on the base of the cavity, the key-post which he eut off may 
be restored to its former length, a restoration assisted by the third modr 
ification. The first of thèse improvements consista in the réduction of 
the surface which engages with the wooden dovetail, so that, instead of 
impinging upon it (by means of the side walls) fori ithe entire depth of 
the case, its only enga,gement is at the edge of the back-plate. . So sim- : 
pie a mechanical modification, in view of the fact that in the old style 
hoth back and front plates were often extended beyond tlie case, can i 
hardly be eonsidered invention. So, also, the insertion of an extended ^ 
front-plate in a countersunk recess was a not uncommon contrivance in : 
the old style. When secured in its place by screws itsupported the lock 
firmly, giying room for an extended key-post, andit but accomplishes 
the same purpose when held there not by screws, but by the inward pull 
of the back-plate or dovetailed side-walls engaging on the wooden dove- 
tail. Neither of thèse modifications, therefore, seems to évidence more 
than ordinary mechanical skill. 

Each party, howevôr, 'oontends that there is invention in the ira- 
provement exhibited in its patent, and both point to the history of the 
art for corroboration of that contention. It seems that iocks made on 
the model shown by Gory were not, at the time Spiegcl and Orum patented 
their contriyançeSj in actual use in the trade. What efforts, if any , wei^e 
niftde tp introduce them to notice does not appear. The prineiple, how- 
•ever, on which they operated — a prineiple destined, as one of thé wit- 
nesses puts it, "to revolutionize théart"— had bëen discoverëd and tn^de 
known, and, subject to Gory's monopoly, was at the service of those who 
used Iocks in drawers and cabinets. To makethe lock fit into a routed 
cavitj' without hand-chiseling, and to support itagainst rnovement, with- 
oùt the use pf screws by the engagement or its parts with tb,e surround- 
ing wood-work, was, for ail that appears in the case, the discovery of 
Oory. To th^t extent the field of invention w^s oçcupiedas against sub- 
fiequent inventors. ,, , 
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The împrovements respectiyely daimed for the patents în suit are 
the extension of the key-post to its original length, (Gory eut it otf 
flush with the plate,) and the substittition of intervening space's between 
the plates for the inclined and engaging side-walls of the Gory encased 
lock. It appears that the new iock was iramediately adopted by the 
trade. Its sales hâve constantly and rapidly increased, and it is stead- 
ily displacing the old style Jock. To this circurastance eaoh side ap- 
peals as décisive upon the quefetion of patentability» The fact that any 
new device has commended- itself to the public as practicable and désir- 
able, and a better one than those which had preceded it, no doubt af- 
fords a safer criterion of inventive novelty than any subséquent opinion 
of an expert or intuition of a judge. The difSculty in the présent case, 
however, lies in the application of that criterion. The lock which bas 
thus won the public fàvor is the lock neither of the Grum nor of the 
Spiegel patenta. The locks sold by both companies (they are substan- 
tially alike) hâve the extended front-plate fitting into a countersunk 
round-bottom recess, (not shown in the Spiegel reissue,) and adapted to 
hold the lock so as to give clearance for an extended key-post, but with- 
out side-ribs under a rectangulair selvedge (as shown in the Spiegel pat- 
ent of 1885,— a mode of fitting which forbade the entire abandonment 
of hand-cutting.) They hâve also the intervening spaces between the 
plates, (ûot shown in the Orum patent;) securing, as it is daimed, a bet- 
ter fit. There is évidence to shôw that both of thèse modifications hâve 
contributed to com mend the new loCk to the public favor. That it woùld 
hâve succeeded with either one alone, however, the évidence does not 
show. The proof of acceptance by the public, therefore, falls short of 
the measùre required to deraonstrate, in the case of either patent stand- 
ing alone, ^tbe inventive novelty of what seems prima fade to bé the prô- 
duct of ordinary mechanical skill. Usual decree for the défendant in each 
case* 



UNiJatMEYER t?.; Febund et al. 

{ÇHrmit Court, 8. J). Nm Torh. January 15, 1889.> 

i ■•■■,• ". ■.'. ■•■:■■. ' ' 

ï. Patents FOR Inventions— Dbsiqn FA.T;iiiNT—NovKLTT. 

Letters'patènt No. 15,131 grànted Jnly 1, 1884, for a design for watch-cases, 

which consiste of s central cohventioD^l star, in which' atiy ornament mày 

: be set, placed upon a larger star ;of leaves. having diamond-shaped projec^ 

tions between its points, both stars being in bas-relief, àeld not void for ;Want 

' of novelty. ' 

S. SaME. .'■-■:.. 

. If a design présents a différent impression upon the evefromanythin^ which 
, precedesjt, if it proves to bepléa|ing, attractive, and popular, iflt créâtes a 
' dem&nd for the goods of its origiiiLator, eVen though it be simple, and dQ,e8 not. 

show a' widie départnre' from olJ^er designs, its use wlU bè protected. ' 

-In Equity* Bill for infringëlîièàt of a patent for a design. 
Rowland Cox, for complainant. 
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Frédéric H, Betts and Samud R. Betts, for défendants. 

CoxE, J. This is an equity action ofinfringemehtjfoundèduponlettera 
patent No. 15,121, granted to the complainant July 1, 1884, for a design 
for wàtch-cases. The design consista of a central conventional star, in 
which any omament may be set, placed upon a larger star of leaves, 
both stars being in bas-relief. Between the points of the star of leaves 
are diamond-shaped projections. The design was the resuit of consid- 
érable effort and industry. It shows some genius, and it soon became 
popular with the public, and a source of profit to those who adopted it. 
The claiùis are as follows: 

"(1) A design for watch-cases, consisting of the conventional star. A, and 
the larger star, B, the points of which represent leaves, the star, A, occupy- 
ing the central fleld of the star, B, ail being in relief, substantially as shown 
and described. (2) A design for watch-cases, consisting of the conventional 
star, A, and the larger star, B, composed of leaves, and having between ita 
points oniamental projections, C.the star, A.occupyihg thecenterof the star, 
B, ail being in relief, substantially as shown and described. (3) A design for 
watch-cases, consisting of the star, A, containing the ornament, D, the larger 
star, B, representing leaves, and having between ita points the ornamental 
projections, C, and the star, A, occupying the center of the star, B, ail being 
in relief, substantially as shown and described." 

The défenses are anticipation, lack of invention, and non-infringement 
of the second and third claimsv The claims would hâve to be unreason- 

, ably restricted to give the slightest plausibility tô the défense of non- 
infringement. The two designs look alike, and an ordinary purchaser 
could not det^ct the différence. The défendants in their circular of Feb- 
ruary 10, 1887, admit that they hâve made the design of the patent, and 
assert that they hâve a right to make it, and wiU continue to do so. In- 
fringement is clearly established. Has novelty been negatived? The 
patent is prima/ade évidence that the complainant was the first inventer. 
Lehnbeuier v. Éolihaua, 105 U. S. 94. He who asserts to the contrary 
must prove it beyond a reasonable doubt. The onua is upon hitn. The 
record discloses the usual conflict upon this subject. The witnesses do 
not agrée. After the testimony has been read and weighed, the mind 
has not a decided impression either way. It is in doubt. This is pe- 
culiarly a case where light could be thrown upon the controversy were 
the court permitted to see the witnesses, and observe their manner while 
testifying. A witness may convince ail who hear him testify that he is 
disingenuous and untruthM, and yet his testimony, when read, may con- 
vey a most favorable impression. To state the proposition as fairly as 
the défendants can expect, the issue upon this brauch of the case is in- 
volved in uncertainty. If the défendants' right to recover a sum of 
money in an ordinary action at law depended upon their establishing 
the affirmative of this issue, a verdict in their favor would, probably , not 
be disturbed by the court. If, however, the, complainant's conviction 
of a crime depended upon the establishment by the prosecution of the 
sanie proposition^ a verdict of guilty could hardly be sustained. The 

. jury most cértainiy, iWould déclare that they were not satisfied. beyond a 
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reasonable doubt that prîor use had been established. The court had 
occasion to comment upon this nile in somewhat similar circumstances 
in tlie case of Thnyer v. Hart, 20 Fed. Rep. 693, 22 Blatchf. 229. What 
was there said need not be repeated. 

The question of invention is a perplexing one. It is balanced in well- 
nigh even scaies, and a décision either way would hâve much in reason 
and common sensé to cqmmend it. The prior art shows badges made 
■with a central raised star of silver placed upon a larger star of similar 
material, the iower star being chased into a form somôwhat resembling 
leaves. Badges with a star of tinsel placed upon a larger star of silk 
were well known, as was a design for the ceuter of a watch-dial resem- 
bling the star of leaves and the ornamental projections of the patent, but 
without the conventional star and the central ornament. The défendants 
also introduced a large number of tracings from drawings found in vol- 
umes belonging to the Astor library. Thèse show designs for pavements, 
ceilings, spandrels, panels, railings, pedeStals, embroidery, carpets, and 
marquetry. Ail thèse, being drawings, are of course flat, though some 
show cross-sections indicating that the originals were in relief. None 
were designed for watch-cases; and none, if put on a watch-case, would 
be mistaken for the complainant's design. None, if made now for the 
first time, would infringe; none can be said to anticipate. It is proba- 
bly true that an expert with the patent before him can sélect from thèse 
drawings ^very separate feature of the design, often tinding two or more 
of theui in similar juxtaposition. The drawings would not, however, 
suggest the design to one who had not seen it before. A design recjuires 
invention, but a différent set of faculties are brought into action from 
those required to produce a new process, or a new machine. In each 
case there must be novelty, but the design need not be useful in the pop- 
ular sensé. It must be beautiful. It must appeal to the eye. The dis- 
tinction is a metaphysical one, and difficult to put into words. A fly- 
ing wheel, a wheel revolving rapidly between two outstretched wings, 
présents a pleasing object to the eye; a graceful pattern for the handle 
of a spoon or fork may attract many purchasers, and yet it cannot be 
said that the embodiment of thèse designs requires an exercise of the "in- 
tuitive faculty of the mind" in the sensé that this faculty is exercised in 
inventions like the téléphone, or the safety-lamp. The policy which 
protects a design is akin to that which protects the Works of an artist, a 
sculptor or a photographer by copyright. It requires but little inven- 
tion, in the sensé above referred to, to paint a pleasing picture, and yet 
the picture is protected, because it exhibits the personal characterîstics 
of the artist, and because it is his. So with a design. If it présents a 
différent impression upon the eye from anything which précèdes it, if it 
proves to be pleasing, attractive, and popular, if it créâtes a demand for 
the goods of its originator, even though it be simple, and does not show 
a wide departure from other designs, its use will be protected.' In the 
active compétition of trade a dealer is fairly entitled to the advantage, 
slight though it be, which attends such enterprise, and a rival in busi- 
ness should not be permitted thus openly and defiantly to invade the ter- 
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ritory of anotlier. It is so easy for every dealer, with the wîde universe 
before liim, to sélect a design of his own; the appropriation by him of 
the design of his neighbor is usually so unnecessary and unwarrantable 
that the law is seldom relaxed for his advantage. It is impossible to read 
the literature upon this subject without being convinced that the courts, 
though applying the same rules, hâve looked with greater leniency upon 
design patents than patents for other inventions. From the nature of 
the case it must be so. A design patent necessarily must relate to sub- 
ject-matter coniparatively trivial. The object of the law is to encourage 
those who bave industry and genius sufficient to originate objects which 
give pleasure through the sensé of sight. The case of Miller v. Smith, 5 
Fed. Rep. 859, is exactly in point. It is seldom that two cases are so 
nearly parallel upon the facts. Therethe design for lockets, sleeve-but- 
tohs, etc., consisted of a rustic letter. in relief, ornamented with leaves 
placed on the line of the letter. The patent was upheld, although the prior 
art disclosed flat drawings of similar letters, and also rustic letters having 
branches and sprays of leaves springing from and around them. If there 
is any différence in the two designs, the prépondérance of originality 
would seem to be in favor of the one in hand. There is no room to doubt 
that the décision would hâve been the same had Miller's design been of 
a rustic letter placed upon à larger letter of leaves, instead of leaves placed 
upon a rustic letter. To adopt the language of Mr. Justice Clipfoed, 
when speaking of proofs very similar to those offered by thèse défend- 
ants: 

"Nothing of the exact kind is shown in thèse exhibits, nor is there any- 
tliing which eaii be regarded as proof that thething patented was known to 
others before the invention patented was made by the patentées. Many at- 
tempts are made to. prove that fact, but the proofs ail fall short of meetingthe 
çequiremeut." 

Upon the authority of this décision the doubt which is entertained 
upon this question must bè resolved in fevor of the patent, See, also, 
Gorham Go. v. White, 14 Wall. 511; Simpsmi v. Datas, 12 F^. Rep. 
144; Fosterv. OroswJi, 23 Fed. Rep. 400; Wood v. Dolhey, 19 Blatchf* 214, 
7 Fed. Rep. 475; Streai v. White, 44 O. G. 1291, 35 Fed. Rep. 426, 
There should be the usual decree for the complainant. 
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{Circuit Court, 8. B. Nm Tm-k. January 26, 1889.) 

Patents fob Inventions— Construction op Claim — Cambras. 

Letters patent No. 270,133, granted January 2, 1883, to William Schmid, for 
a combiDatioD with a photographie caméra of a flnder caméra, "preferably 
located in the upper outer corner" of the caméra case, are void for want of 
novçlty. There was no invention in placinff the flnder in a new position, no 
new resuit being achieved, especially when the location is left éntirely op- 
tional.by the spécification. 
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2. SAMK^AaoïSiÉGATIOïr. 

''■■ (Tfi place aflnder caméra on a pho1;ograpbic caméra, each woi;king !nde- 
pendedtly of the other, is not combination, but aggregation merely. 

8. Same^— Non-Infringement. 

Thé claim, if sustained at ail, must be strictly confiued to tbe apparatua de- 
scribed, and tbis défendant does Qot use. 

4. Same. ., . , 

In letters patent No. 869,818, granted September 13, 1887, to William Schmid, 
for an improvement in photograpbic caméras, the claims are for a rotary shut- 
ter haring an opening coincidmg with the main tube of the caméra, and 
baving a pulley on its hub, connected by a cord with a. pivot-arm, at one end 
of which is a sliding spring, capable of adjustment on a flxed rail. The sep- 
arate éléments,' and rotary shutter haviug such an opening, and having on its 
hub a pulley 6h which wâs wound a string, connected witb a spring-arm, the 
tension of wbich was varied by varying the length of the string, were old. 
Sèid, that thé patent must be limited to the particular apparatus described, 
and is not infrînged by the device covered by letters patent No. 377,554, 
granted Febniary 7, 1888, %o M., Flammang, which bas a spring rigidly at- 

. tached at pne end, and connected at the other end directly, and not by méans 
of tbe pivot-arm, with a cord which winds on the pulley. 

6. Samb— CosTâ. 

A complainant who sues on two patents and is defeated on one is not en- 
titled to costs. 

In Equity. 

Bill by William Schmid against the Scovill Manufacturing Company 
for the infringement of a patent. 
GoepeJ & Saegmer, for complainant. 
Stearns & Ourtis and Edwin H. Brown, for défendant. 

CoxE, J. The complainant charges the défendant with infringement 
of letters patent No. 270,133, and No. 369,818, granted to complain- 
ant, respectively, on the 2d of January, 1883, and on the ISth of Sep- 
tember, 1887, for improvements in photographie caméras. In the first 
of thèse patents. No. 270,133, theobject of the inventor was to enable 
the photographer, without the use of a tripod or covering cloth, to con- 
ter the image of the object to be photographèd upon the photographie 
plate by meansdf a caméra oôscum, so that he is able, if he so desires, to take 
a photograph while holding the caméra under his arm. This finder cam- 
éra is preferably located in the upper outer corner of the caméra case, 
and is so adjusted that when the object to be photographèd is centered 
there, the image from the photographing lenses will be properly centered 
also on the photographie plate. The third claim only is involved. It 
is as folio ws: 

"(3) ïhe combination, with thé described caméra, of the supplementary 
tube and lens, J, together with tbe deflector, K, and the plate, L, arrangea 
relatively to the photographing lenses of tlie caméra, as described, so that 
when the image of an object to be phbtographed is seen centered on the plate, 
li, an image of the same object will be thrown by the said photographie leqses 
properly centèted upon tbe photographie plate placed in tte apartment, A'; 
aÙasspecifled.'V J ; 

The dëfehsèS are want çf ndVelty and non-infringémènt. The com- 
plainant, concèdes that photographie caméras, caméra obscuras, and çom- 
bined and interchangeable photographie caméras and finder caméras were 
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well known at the date of ihe invention. It was oM, alsb, tô plaéera 
firider caméra on top of or below a photographie eamera^ and to affix a 
email fihder caméra to the top of a larger photographie Caméra. It is conr 
ceded, further, that to arrange two well-known caméras in this manner 
is aggregation merely. The complainant also admits that there is no 
invention in placing a finder on the case inclosing the photographie cami- 
era, but he insists that it required an exercise of thfe inventive faculty 
to place the finder in the case. Clearly, then, the only possible argu- 
ment in support of patentability is found in the new location for the 
finder caméra. To place the finder in this new position, without ac- 
complishing a new resuit, does not constitute invention, especially in view 
of the fact that by the terms of the. spécification the location of the finder 
isleft entirely optional. "It is preferably located iti the upper outèr 
corner of the part, B," but may be placed elsewhere.îf desired. Wher- 
ever placed, its opération is the same. No new resuit is obtained by 
locating it inside the case. It opérâtes inside, precisely as it did out- 
side. The functions of both caméras are unchanged. Each does its 
work indépendently of the other. The complainant's arrangement may 
be more convenient, but that is ail. A man does not become an in- 
véntor because he takes a spy-glass irom the roof and sets it in bis at- 
tic window. Furthermore, the claim is for an aggregation. There iS 
no more combination between thetwo caméras than there is between the 
field-glass with which the artillerist reconnoiters the enemy's Works, and 
the gun which he subsequently trains upon them; no more than there 
is between the finder télescope with which the astronomer explores the 
heaven's, and the great réfracter which he tums upon the desired object. 
It is thought, therefore, that the claim is void for lack of patentable nov- 
elty, but, if sustained at ail, it is clear, in view of the prior art, that 
it inust be strictly confined to the apparatus described, and this the de- 
fendant does Dot use. ' 

The inventioo secured by the other patent, No. 369,818, "consists of 
a photographie caméra in which a rotary shutter having an opening is 
passed quickly over the main tube when the retaining mechanism is re- 
îeased, which is accomplished at différent speeds by a pivot-arm con- 
nected to the hub of the shutter, a sliding spring capable of adjustment 
on a fixed rail, and suitably operating mechanism." AU the claims are 
involved. The défense is ijon-infringement. The first claim ia for a 
combination, of which the following are the principal éléments: First, 
a rotary shutter having an opening coinciding with the main tube of 
the caméra; second, a pulley on the hub Of the shutter; Mrd, a pivot- 
arm, conritected by a cord with the pulley; /ourtA, a spring applied at 
one end of the pivot-arm; fifth, mechanism for increasing or decréasing 
the tension of the spring. The other claims are still iurther limited by 
the introduption of other and minor featurés. îfot only are the separate 
éléments of this combination old, but it was old, in a photographie cam- 
éra, to combine a rotary shutter with an opening coinciding with the 
-main tube, a pulley on the hub of the shutter, and aspring-arm, con- 
nected by a string, which was wound upon the pulley. By shortening 
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or lengthenîng thîs string the tension of the spring waa increased or di- 
minished, and a more or less rapid exposure was thus obtained. The 
complainant must be limited to the particular apparatus described and 
claimed. Others had revolved rotary shutters in photographie caméras 
by similar mechanism, and he is in no position to invoke protection from 
the doctrine of équivalents. His was but one in a séries of improve- 
ments. Bragg v. Fitch, 121 U. S. 478, 7 Sup. Ct. Rep. 978; Saow v. Railr 
way Go., 121 U. S. 617, 7 Sup. Ct. Rep. 1343. Thus construed, the 
claims are not infringed by "Complainant's Exhibit, Defendant's Shu1>- 
ter." This exhibit shows a spring rigidJy attached at one end, the free 
end Connecting directly with a cord, which winds on the hub-puUey. 
The pivot-arm, which is an important élément of ail the claims, is en- 
tirely omitted. So is the sliding spring, and the fixed rail. For the 
defendant's combination a patent — No. 377,554 — was granted February 
7, 1888, to M. Flammang. As to the shutter previously made by the 
défendant, and found in the "Complainant's Exhibit, Defendant's Cam- 
éra," infringement is conceded. There should therefore be a decree 
for the complainant upon letters patent No. 369,818, for an injunction 
and an accounting, restricted, however, to the last-mentioned exhibit. 
As the complainant has been defeated upon letters patent No. 270,133, 
he is not entitled to costs. 



Fbbnounb Chemical Co. v. Çaeolina Oïl & Cbeosotb Co. 

{CHreuit Court, B. D. Nbrih Carolina. January 15, 1889.) 

Patents foe Intentions— Inpeingembnt—Appabattts foe Dibtilling Tur- 

PBNTIKE. 

In rèissued letters patent No. 10,689, to J. D. Stanly, for an apparatus for 
distilling andpurifyinfç turpentine, the claims are fora flre-box; an arch over 
it, and under th.e retort; a retort chamber above the arch; and spaces abpve 
. and below the retort, connected at one end. The products of combustion 
pass from the flré-box underneath the rearend of the arch; thence horizon- 
tally along the under side of the retort, to the front end, whence they ascend 
vertically at the side of the retort to a space above it; thence backward along- 
the top of the retort to the chimney. In the apparatus constructed by dé- 
fendant under letters patent No. 383,750, June 5, 1886, a longer retort isheated 
from opposite ends by two furnaces, each heating one-half. In the space be- 
tween the arch and retort, in each fnrnace, vertical partitions pass more than 
half way arouiid the retort, terminating at alternate sides. The products of 
combustion escape at the side and rear end of the arch and the middle of the 
retort, the passages deflecting them upon the walls of the furnsee, instead of 
upon the retort. They then ascend, and at the top of the chamber meet one 
of the partitions, and are made to descend to the heated àrch, where snother 
partition causes them again to ascend, the process being repeated until they 
escape at a chimney at the forward end. Held, that the IStanly patent pro- 
tects at most the manner of delayin^ the products of combustion for equaUz- 
ing the température, and is not infringed oy defendant's apparatus. 

In Equity. Bill to restrain the infringment of a patent, and for an 

ftccount. 
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Stickney & Shepard, W, T. Dortch, Strong, Grey & Stamps, and R. B. My 
Màster, for complainant. 

S. F. PhiUips, M. S. HopMm, and Batâe & Mordecai, for défendant. 

Seymour, J. This is a bill in equity, filed by the Femoline Chem- 
ical Company, to restrain the infringement of a patent, and for an ac- 
connt. The letters pat«nt under which plaintiff clàims are reissued let- 
ters No. 10,689, granted to one James D. Stanly. The original patent 
bears date Octbber 31, 1882, and is numbered 266,909. Eèissue patent 
10,689 is for an apparatus for distilling turpentine, and for the purifica- 
tion of the crude products of the distillation thereof. It relates to a pro- 
eess by which pine wood is placed in an oven or retort, subjected to beat, 
and the vapor thus caused to issue from the wood conveyed into récep- 
tacles, in which it is condensed and distilled. The apparatus consists 
of a heating structure, a retovt for eontaining the wood, and the construc- 
tion for condensation. The controversy is with respect to the heating 
structure, and the means adopted to convey the heat to and distribute it 
about the surface of the retort. The défendant is engaged in the busi- 
ness of manufacturing oil from pine wood by distillation. Before the 
date of original patent, 266,909, Stanly had taken out two other patents 
for distilling turpentine and producingoil and other products from wood, 
numbered, respectively, 130,598, and 131,312, dated August 20 and 
September 10, 1872. On the 2lBt of February, 1882, and therefore 
earlier than the issuing of plaintifTs patent, he had sold to défendant'» 
assignors, Hanson and Smith, the exclusive right to use said inventions 
(and ail improvements that niight be made thereon) in the state of North 
Carolina. The invention so purchased not proving, as défendant allèges, 
practically satisfactory, by reason of the furnaces failing to heat the re^ 
tort evenly, by too great a consumption of fuel, and by burning the bot- 
tom bf the retort, Hanson and Smith devised sundry improvements, 
which were patented by letters numbered 333,750, granted June 6, 1886. 
The apparatus used by défendant, and alleged by plaintiff to be an in- 
fringement on its patent, is constructed, as défendant claims, on the plan 
of the last-mentidned patent, which is itself an improvemenfc on the pat- 
ents which it hblds under aSsignment from Stanly. The claims made 
by Stanly in the spécification forming part of the reissued patent 10,689 
are a fire-box; an arch located over the fire-box and under the retort; a 
retort chambef above the arch, in which is located the retort; and spaces 
above and below the retort, separated for the greaterlength of the cham- 
ber, but connected at one end. The object of the arch over the fire-box, 
and of the séparation of the spaces above and below the retort eontaining 
the pine wood, is to equaiize, as far as may be, the heat applied to aU. 
parts of the retort. The products of combustion are kept from the rétort 
by the arch, under which they pass to its rear beneath the arch, escap- 
ing from the latter at the rear end. Thence they pass horizontally along 
the under side of the retort, between the retort and the arch, to the front 
end, where they ascend, through vertical passages at the sides of the re- 
tbrt, into a spâce above the same. They then pass rearward, àlong the 



tàp ûf tinte relort, toithéchitittnfijr^ nHaidh îâ'at.tBfe*l?&ck eûd of the appa- 
ratus; that is to say, the beat passes backwards undei! the arcb beforç 
impiDging laponitjie rètort, ihéncevférward over the arcb and'tmdertbe 
retort, thence backward over the retort to the chimney. The original 
Stanly patèntj No. 1 80,598,— pae of the two the :right to .use: whiob was 
purchased by defeiïdant's assignor,— was, according.to the speeificationi 
an improvement in the pl-ocess aiid apparatus whereby spirits pf turpen- 
tine areî.distiUed frûm. pine wpod. It provides, as dpes plaintiffs pat- 
ent, a proeèss whereby pine wood is placed in a retortj subjected to beat, 
and its vapor conveyed into- reGeptà,cles, and condensed. The fire is 
placed directly under the retorts. The apparatus now used by, défend- 
ant provides foran equalization of the beat applied to the.retprt by means 
of forcing it to pasa under an arch, and througb flues surrounding the 
retort. 

Before consîdering what the court deems the substantial diflPerence be- 
tween the mode in which the beat is applied to the retort in the plain- 
tiffs and the defendant's inventions, I will state that the testimony shows 
that plaintifif's patent rests for its validity upon a very narrow margin 
of invention. , Arrànging spaces around vessels of varions forms for the 
pur pose of retarding and regulating the process of heating such vessels, 
and the use of arches above fires to protect retorts from the action of 
fiâmes, were both old in art fct the time of the invention covered by 
plaintiff's patent. What it is entitled to protection in, if anything, is 
the rnanner in which the p^oduets of combustion are delayed in being 
carried around the retort; that is, its mode of equalizing the beat, and 
its combination of contrivances for effecting its purppse. 

In deiendarit's apparatus the fîre-box is, as in plaintiff's, covered by 
an arch. The retort is longer thàn that used by plaintifF, and is heated 
from opposite ends, by two furnaces, each heating the retort from its end 
to the middle. In each furnace there is a space entirely around the re- 
tort between the outer surface and the surrounding masonry. In this 
Bpace; there are :A^rtical partitions passing altemately over and under the 
retort. Each partition passes a little more than half way around the re- 
tort, atid the ends terminate at the side of the retort. , Thèse vertical 
partitions dividesthe space around the retort into an indirect flue or pas^ 
sage extending upwards and downwards, repeatedly, from the top to the 
bottoro of the retort. At the rear end of eaeh furnace-r-that is, under 
the middle of the retort — the arches are provided with openings extend- 
ing outward into the chamber which contains the retort. The arch ex- 
tends continuously to the rear wall. The openings througb which the 
products of combustion escape into the chambers surrounding the retort 
are situated at the side and inner end of the arches, and deflect them so 
that they do not directly impinge upon the retort, but are directed more 
immediately to the side walls of the furnace. Thô xesult of the meehan- 
ical arrangement described is that the products of combustion, after pass- 
ing along under the arehi and through the fines into the chambers sur- 
rounding the retort; and impinging upon the side walls of the apparatus, 
immediately ascend to the upper part of the chamber. On reaching it, 
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beîng împelled fdrwàtd by thè draft, they ineet a partition, extending 
down from the robf of the chamber, and are thiown down to tte upper 
surface of the protecting arch, where tbey come in contact with a surface 
heated by the direct action of the flames. Again impelled forwards, they, 
strikeanother partition, are tbrown upwards, and then, upon reaching 
the top of the chamber, ar0 ag^in diverted downwards, and again up- 
wards, until they escape through chirnneys situated at the forward ends 
of the apparatus. I do not place any stress upon the fact that two fur- 
naces are used in defendant's and only one in plaintiff's apparatus; but 
for other reasons I cannot consider the former as substantially the same 
çtructiire as the latter. The use of vertical, instead of horizontal, parti- 
tions bas the effect pf changing the method of heating the retort. The 
products ^f combustion in the case of the vertical partitions immediately 
surround the upper as well as the lower part of the retort, wbileunder 
th^Stanly patent they pass under the entire length of the retort before 
reaching its upper surface. Again, the heat in defendant's apparatus, 
after çurrounding both the lower and upper part of the retort, is twice 
tbrown down against the lower bot arch, where its température may be 
renewed. Again, tbe flames in defendant's furnace are diverted from 
the retort ly^ien they first émerge from under the arch, instead of directly 
impinging upoft it, a fact which tends to increaseits durability. Thèse 
differenpiesi are, it would seem, sufficient to relieve défendant from the 
chaige ofjpfringiijg upon the plaintiflf's method of producing the resuit 
aimed at, and »j;e,çubstantid improvements. The resuit itself I do not 
consider as covered by either patent. 

[ I baye laid no stress on the alleged tests, to which so much testimony 
is directed. Defendant's trial Mfas ex parte. In that of plaintiff the facts 
thatno damper ^as placed in the smoke-stack of defendant's apparatus, 
ma that the wopd used in it was 20 per cent, lighter than that used in 

Slaintiff's retprti deprive the tests of ail title to conâdence. Tbe bill is 
ianûssed. 



' MoBss V. Knapp et àl. . 

{Oireéit Omirf, D. OonneeUeut January 16, 1889.) 

PATBKTB FOB InVENTIONS-^InFKINGBMBNT — DBESS-iFOBUS. 

In the deyice deecTitied in letters patent No. 239,240, to Jçhn Hall, dated 
October 18, 1880, for an adjustable dress-form, the upper of two séries of op- 
,;. positeljfincJiped braces are hiing by their inner ends to an adjustable collar 
, , ça the, slàndard^ and, extendJng obliquely downward, are hinged to the re- 
' Wpective rïbs. The braces of the lower çerles are hinged to a lower adjust- 
able collar, and, extending obliquely upward, are hinged to the ribs at the 
point of hinglng of the upper séries. The expansion of the form is eflected 
,bjr;elpy,^ting,the lower collar, and 4s governed,;by;the opposing action of the 
, ; nppériseîries-.- Claim 2 isfor the double braees, coUars, and rests, in combina- 
tâon with-the standard and ribs, substantially for the purpose set forth. HelA 
: infsinged by a f orm havlnga séries of bractes extending obliquely downward 
.. from: aisprew-çoUar on the std,Ddarâto the ribs to Which they are Mnged, to 
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whîch braces, mîdway of theîr length, are htngecl another séries ot brabeS 
extending thence obliquely upward at a différent angle to a bjgher and sta- 
tionary collar.' 

In Equity. On motion for an attechment. 

The suit is by Charles A. Morss against William H. and Charles L. 
Knapp, to restrain the infringementof a patent. 

Charles F. Perkins and Paysan E. Tucker, for complainant 
John K. Beach and John Dane, Jr,, for défendants. 

Shipman, J. This is a motion for attachment of the défendants for 
contempt of this court, by reason of the alleged violation of its final de- 
cree granted at the April terra, 1888, whereby they were enjoined against 
the infringement of the second claim of letters patent No. 233,240, to 
John Hall, dated October 12, 1880, for an adjustable dress-form. In 
the suit of the présent plaintiff against UfFord et ai., upon this patent, 
before the circuit court for the district of Massachusetts, Judge Colt sus- 
tained the validity of said claim, and granted an injunction against its 
infringement. 34 Fed. Rep. 37. The défendants in this case were the 
real défendants in the Massachusetts case. The Uffords were their agents 
and were nominal parties. When this case for the same infringement 
was reached in this court,* (the counsel being the same as in the Massa- 
chusetts case,) no argument wajs made, as it was known that I regarded 
the questions as already adjudicated between the parties by the final de- 
cree in the First circuit. The question of infringement in both cases 
turned upon the équivalence of the défendants' devices with the sliding 
blécks ând the rests of the Hall patent. Thereupon the défendants modi- 
fied their form with respect to the braces, vvhich were not in dispute in 
thé original case, and placed the new form upon the market. The plain- 
tiff then brought a biÛ in equity in the First circuit against the Domes- 
tic Sewing-Maehine Company, which had become the défendants' selling 
agents for this new alleged infringement of the same claim of the patent, 
and upon motion for a preliminary injunction, and after hearing, Judge 
CoLT, on August 4, 1888, granted tho motion.* The sewing-machine 
Company was notified of the injunction order on August 25th. In that 
case, also, the Knapps were the real défendants, and had knowledge of 

'Same ^tent inyolved in Hors» v Manchester, 82 Fed. Rep. 283. 
■Not reported. See 85 Fed. Bep. 21& 

'MoBss V. DoMESTic Séwino-Maohinb Go. 
(Circuit Court, D. Massachusetts. August 4, 1888.) 
In Eqully. On motion for a preliminai-y injunction. 

Snit by Cliarles A. Morss against the Domestio Sewing-Hachine Company, to restrain 
the infringement of letters patent No. 233,240, issued to John HaU, October 12, 1880, for 
improvements in dress-f orms. 
O. F. PerkSns and P. JB. Tucher, for complainant. 
John Da/ne, for défendant. 

Colt, J. This is a motion for a preliminary injunction. In Morss v. XTfford, 84 Fed. 
Bep. 87, this court, upon final hearing, sustained the validity of the second claim of the 
Hall patent of October 12, 1880, for improvements In dress-f orms, and held that défend- 
ants iufringed. It does not appear to be denied that the real party in interest as dé- 
fendant in that suit was the présent défendant, who is the sole or principal agent for 
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saîd înjunctîon. They continued to manufacture in this district, and 
to sell the new dress»form; and for the alleged violation of the decree of 
this court this motion for attachment is made. 

As the order in the First circuit for a preliminary injunction, not be- 
ing a final decree, does not work a technical estoppel against the défend- 
ants, it becomes necessary to re-examine a^d to décide the same question 
which was before Judge Colt. It may be said, however, that when the 
circuit court for the district of Massachusetts had enjoined against the use 
of the modified form, in a suit wherein the manufàcturers were the real 
and active défendants, and had an intimate knowledge of the proceed- 
ings, the subséquent manufacture by them, in Connecticut, of ihe same 
form, if it was an infringement, was not an ignorant or a thoughtless or 
a hasty one. The invention is an improved dress-form, "by means of 
which every part of the device is rendered adjustable, so that it may be 
applied to a dress of any size or style, and fill it out perfectly." The 
principle of the invention is the expansion or adjustment of a skeleton 
frame radialiy, in ail directions, from a common center. A central pôle, 
or standard, supports the entire form. In the part which supports the 
skirt, upright, thin, elastic ribs are held towards the standard by elastio 
bands secured to each rib. There are two séries of oppositely inclined 
braces, one above the other, Those of the uppper séries are hung by 
their inner ends to a coUar on the standard, and, extending obliquely 
downward, are hinged to the respective ribs. The braces of the lower 
séries are hinged by their inner ends to a lower collar on the standard, 
and, extending obliquely upward, are hinged to the ribs at the point 
where the members of the upper séries are hinged. The two collars, 
called "sliding blocks," are adjustable. When the form requires expan- 
sion, the lower collar is elevated, which expands the lower séries, but 
the expansion is governed by the opposing action of the upper séries, 
which compels the movement of the ribs to be substantially parallel with 
the central standard. The second claim is as follows: 

"In combinatton With the standard, a, and ribs, o, the double braces, e^, 
sliding blocks, f^,f^, and rests, h\ A^, substantially as and for the purpose set 
forth.» 

In the modified form of the défendants, there is a séries of braces which 
are hung by their inner ends to a screw-collar on the central standard, 
and, extending from the collar obliquely outward, are hinged to the ribs. 
Above the screw-collar is a second stationary collar, to which wire links 
or braces are hung, which, extending obliquely downward, but at a dif- 
férent angle from the members of the other séries, are hinged to the braces 
of the other séries midway of their length . The double braces of the 
Hall patent are, in fact, oppositely inclined to jeach other; and, by reason 
of this opposing action, the expansion is not like that of a Japanese um- 

the Union Porm Company of New Haven, Conn., who manufactures the infringing 
dress-forms. I see no reason, upon the papers before me, to change the conclnsions 
reached in the ârst case; and under the circumstances I think the plaintiff is clearif 
entitled to a preliminary injunction. If the opinion in Mores v. Ufford is wrong, the 
défendant has the right to haye it reviewed by the suprême court on appeaL Injunc- 
tion granted. 

v.37F.no,r— 23 
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brella, but the ribs continue substantially parallel with the standard, 
and the expansion radiâtes in ail directions. The sole question in regard 
to the modified form is whether its double braces hâve the opposite in- 
clination to each other of the Hall braces. There is nothing in the claim 
or in the speôificiation of the Hall patent which demands that the two 
sets of braceS should continuously hang in absolutely différent directions. 
If there was, the défendants' néw form would not infringe, because its 
two sets of braces hang downwardly. It is necessary that thé braces 
should opjpose and control each other by opposing action, so as to com- 
pel radial expansion or contraction in ail directions from the central 
standard. The two sets of th« défendants' braces hang downward in the 
sàme gênerai direction, but at différent angles, and the différence in the 
angles isso great that the upper set al ways opérâtes against and counter- 
âcts the mpvément of the lower set. The outer ends of each set cannot 
mbve "toWàrds or away from thfe standard withoùt changing the distance 
between the inner ends," and as this distance changes, radial expansion 
in ail ditèctions changes. The différent sets of braces in the two forma 
perform the saine function by the same mechanical means. 

I find' that the défendants bave beeri guilty of contehipt by continuing 
a mànufecture and sale which they had adéquate reasoh to know was in 
violation of the decree of this court, and should pay a fine of $50 and 
the costs of this application and bf the affidavits withih 30 days from 
4he date bf thé otdër; and, if not paid on or before the expiration of said 
time, the défendants stand committed until the sàme be paid; and that, 
when paid, the sum be paid over to the plaintiff in reimbutsement. 



Rein et teî. *. Clayton e< oî. 

(CHreuit Court, E. B. Miehigan. January 13, 1889.) 

Patents FOB Inventions— iNPBmGBKENT—lNJtmoTioN—BKFORB Issus ci* Pat-, 

ENT. 

: A court of equity bas no' Jutisdiction to enjoin the infringement Of an m- 
: vention before, a patent bas' been issued, notwitbstanding an application for 
the same bas been made, and is still pending in the patent-office. 
{ByUabus by iJie Court,) 

In Equity. On motion; for an injunction. 

This was à bUl to ènjpin thé lise of an invention belorigîng to plaîn- 
iSffs, for which they had not yet obtàined a pSitébt. The bill averred 
the plaintiffs to be the joint' inventors and oWners of an invention of 
an împrovemerit in plumbéts' and jewelers' fumaces, for which they 
had made application fpr a patent pn September 11, 1888.,, A copy^ 
df the application^ with the spécifications, drawings, and claims, was an- 
nexed to the bill. The bill,; which was filed Octbber 11, 1888, further 
averred that the plaintiffs had been diligéntly prosecuting their applica- 
tion, which was stiU pending; that they were the original and first in- 
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yentors pf" said iruprovément; aiicl "Ihat thé^ were informel by tliéïr sdr 

licitor? tbat the same was new and patentable. ïFollowing ibis we*e the 

DSualayermentSiOfinfringement. ;; i ' • 

Alexander Brtmn, for plainliffs. • 

Oeorge W. Sadford, foi defendaata. ^ ' ' 

Brown, J. We are confronted upon the threshold of thîs Case wîtî» 
the important question wbether an inventor can maintain a bill fot 
An iiijunction before the issue of a patent. The question bas been 
directly decided in but a single case, viz., Butler v. BùU, 28 Fed. 
.Eep. 754; and it is upon this case alone that plaintifïs rely for' the 
maintenance of this suit. The learned jiïdge, who delivered the 
opinion in this case, does not discuss 'thé^ question upon principle, 
but cites two authorities as settling it iiî favor of the jurisdiction. 
The first case (£yans v. Weiss, 2 Wash. C. C. 342) was an action at law 
againsta person who had made use of plaintifï's invention for sonie yeara 
prior to the passage of a spécial act granting him a patent for such in- 
vention, a.nd the question was whether he was liablé as an infringer,'for 
using the improvement after he had received notice of the granting of 
plaintiiï's patent; and the court held that he was> notwithstanding a pro- 
viso in the spécial act that "no person who shall hâve used the said im- 
provements, or erected the same for use, before the issuing of said pat- 
ent, shall be liable therefor." In delivering the opinion Mr. Justice 
Washington observed "that the right to the patent belongs to hitn who 
is the first inventor, even before the patent is granted; and therefore any 
person who, knpwing that another is the first inventor, yet doubting 
whether that other will ever apply for a patent, proceeds toconstructa 
machine, of wfaich it may afterwards appear he is not the first inventor, 
acts at his péril, and with a fuU knowledge of the law that, by relation 
back to the first invention, a subséquent patent may eut him out of the 
use of the machine thus erected." It is entirely clear that in saying that 
the right to the patent belongs to the first inventor, even beft>re the pat- 
ent is granted, he refers only to the plaintifi"s property in his invention, 
and his right to a patent therefor, and not to his right to enjoin an in- 
fringer before the patent is issued. The real question was whether the 
défendant, whP had purchased the patented article before the patent was 
issued, and was then using it, had the right to continue tô use it after 
the patent was granted, and it was held that he had not. The principle 
of this case was subsequently afErmed by the suprême court in Evans v. 
Jordan, 9 Cranch, 199. In the other case, also, (Jones v. SewaU, 6 Fish. 
Pat. Cas. 343.) suit was brought upon letters patent, and in openiug 
his opinion Mr. Justice Cliffoed made the incidehtal remark that inven- 
tions làwfully secured by letters patent are the property of the inventors, 
and as much entitled to légal protection as any other species of property. 
"They are indeed property, even before they are patented, and continue 
tp be such, even without that protection, until the inventor abandons the 
same to the public, unlèss he suffers the patented product to be in pub 
lie use or on sale, with his consent and allowance, for more than two 
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years before he files his application." He îs evîdently speakîng hère of 
the right of an invente;: to a patent in case he makes his application 
within two years after his device has been made public; and this right 
is a species of property which remains unimpaired durîng the continu- 
ance of the two years. But there ia no intimation hère that the inventer 
may apply for an injunction before his right is lawfully secured by let- 
ters patent; indeed, the intimation is the other way. He is evidently 
speaking of the same right of property to which Mr. Justice Hunt al- 
ludes in Manufacturing Co. y, Vulmnite Cb., 13 Blatchf. 375, 388: "So 
far as the plaintiff's own use or manufacture is concerned, it needs no 
act of congress to enable it to make, use, and vend the article, and it ob- 
tains no such right from congress. The benefit of the patent law is that 
the plaintiff may prevent others from making, using, or vending its in- 
vention. To itself, to its own right to make, use, or vend, no right or 
authority is added by those statutes." We think that neither of thèse 
cases is authority for the proposition laid down in the case of Butler v. 
Bail. 

Let us now examine the question upon principle. At common law 
there was no spécial property in an invention, because the policy of the 
law was opposed to this as to aîl other monopolies. Walk. Pat. § 159. 
Indeed, the inventive geniùs of the English-speaking people did net be- 
gin to manifest itself to any considérable extent before the middle of the 
last century, and it is only within the past 60 years that the business of 
the patent-oflBce has been considered of any great importance. Patents 
for inventions were at first treated as a ro^'al prérogative, and granted as 
a matter of favor, and never as a légal right. They were in fact a branch 
of that extensive System of monopolies which became so odious during 
the reign of Elizabeth and her successors, the Stuarts. In the reign of 
James I. a statute known as the "Statu te of Monopolies" was passed, de- 
claring ail monopolies contrary to law, and void, except as to patents, 
not exceeding the grant of 14 years, to authors of new inventions, and 
some others not material to be noticed hère. This was the earliest récog- 
nition of the right of an inventor to a monopoly of the manufacture, sale, 
and use of his invention. It still remained, however, a royal préroga- 
tive, which was granted or refused at the pleasure of the crown. This 
statute was followed by others, securing to the inventor a monopoly, as 
a matter of right, and providing the proper machinery for procuring and 
enforcing it. In this country patents hâve been recognized as existing 
only by virtue of positive law. The constitution of the United States 
çonferred upon congress the power "to promote the progress 6Î science 
and useful art by securing for limited times, to authors and inventors, 
the exclusive right to their respective writings and discoveries." The 
adoption of the constitution was followed the next year by the first féd- 
éral statute upon the subject, which became the foundation of the pat- 
ent law of this country. That the right of an inventor to a monopoly is 
purely a feature of the statute was recognized by the suprême court in 
Brown v. Dwhesne, 19 How. 183, 195, in which Mr. Chief Justice Taney 
observed: 
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"But the rîght of property which the patentée has in his iavention, and his 
right to its exclusive use, is derived altogether from thèse statutory provisions; 
and this court hâve always held that ai>inVentor has no right of property in 
his invention, upon which he can maintain a suit, unless he obtains a patent 
for it, according to the acts of congress; and that his rights are to be regulated 
and measured by thèse laws, and cannot go beyond them." 

Still stronger language is used by him in Gaykr v. Wûder, 10 How. 477, 
493, in which he says: 

"The inventer of a new and useful improvement certainly has no exclusive 
right to it, until he obtains a patent. ïhis right is created by the patent, and 
no suit can be maintained by the inventer against any one for using it before 
the patent is Issued. But the discoverer of a new and useful improvement is 
vested by law with an inehoate right to its exclusive use, which he may perfect 
and makeabsolute by proceeding in the manner the law requires. * * * 
The monopoly did net exist at common lavr, and the rights, therefore, which 
may be exercised under it, cannot be regulated by the rules of the common 
law. It is created by the act of congress ; and no rights can be acquired init 
unless authorized by statute, and in the manner the statute prescribes, " 

And in the récent unreported case of Marsh v. Nichoh, [9 Sup.Ct. Rep. 
168, 15 Fed. Rep. 914,] appealed from this court, in which the point 
decided was that a patent not signed by the secretary of the interior is 
absolutely yoid, it is said: 

"The invention is the product of the inventor's brain, and, if made known. 
would be made subject to the use of any one, if tliat use were not secured to 
him. Snch security is afCorded by the act of congress, when his priority of in- 
vention is established by the olBcers of the patfnt-oflace, and the patent is is- 
sued. The patent is the évidence of his exclusive right to his use of the in- 
vention. It therefore may be said to create a property interest in that inven- 
tion. TJntil the patent is issued, there is no property right in it; that is, no 
such right as the inventer can enforce. Until then there is no power over its 
use, which is one of the éléments of a right of property in anything capable 
of ownership." 

A similar observation was made by Judge Shepley in Machine Q). v. Tool 
Go., 4 Fish. Pat. Cas. 284, 294. "An inventer, " says he, "has no right 
to his invention at common law. He has no right of property in it origi- 
nally. The right which he dérives is the créature of statute and of 
grant." See, also, Sargent v. Seagrave, 2 Curt. 553, 555. 

The power pf a court to deal tvith patents is now regulated by the fifty- 
fifth section of the patent act of 1870, incorporated into Rev. St. § 4921, 
which déclares that "the several courts vested with jurisdietion of cases 
arising under the patent laws shall hâve power to grant injunctions, ac- 
cording to the course and principles of the courts of equity, to prevent 
violation of any rights secured by patent, on such terms as the court may 
deem reasonable." It is impossible to deduce from this language any 
récognition of a power to grant such injunction before the right has been. 
"secured by patent." Indeed, if it does not absolutely inhibit that power, 
it points very strongly in that direction. While no court has decided 
that it would not grant an injunction after application for but prior to the 
issue of a patent, it has been frequently held that after a patent has bieen 
surrendered no action will lie upon it, and ail actions founded upon it 
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.abatç« notwittgtanding an application for a reiesue for the same be.pend- 
mg. Moffiti ViGarr, 1 Black,:278.; Peckv. Gollim,10BJJ. S. 664.! This 
particular defect has since beèh' Pémediëd by thé act ôf 1870, deolar- 
îhgthat the sùtrender shail také efféct upoii thè issue 'of thé ariiehded 
'patent, but the pririciple of tJ^lè'^ë décisions is'not affected. Now, if a 
bill will not lie upoh a patent surfendered, though an application for a 
rèissue be pendîng, it ds impofesible to see upon what ground it can be 
sustained before any patent whatever has been issued. 

There are also certain practical diffioulties intheway ofassùmingjuris- 
diction of a bill liké the oiiéunder considération. Courts of justice hâve 
riq original cognizancé of the sûbiect of inventions. Congress has pro- 
vided a commission er of patents, has furnished him ,with a library of such 
scientific works and periodicals, both foreign and American, as may aid 
him iiji the discharge of his duties, with copies of models of ail patents 
heretofore granted, together with a large corps of intelligent and experi- 
enced assistaiits, whpse duty it is to examine everyjippli cation; to com- 
pare it with patents previously issued, (that two may not be issued for 
the same invention;) to correct the spécifications andclaims; togive no- 
tice to the patentée of interférences; and to détermine questions of priority 
between rival inventors of the same device. It is a matter of common 
knowledge that the commissioner is in the habit of limiting, altering, and 
expunging claims, and that it is impossible to say , after the spécifications 
and claims hâve been filed^ in what shape, and with what limitations, 
they will émerge from the patent-office. It is absolutely impossible for 
courts of justice to deal with questions of this description. We are asked 
in this case to assume that a patent will be issued covering five différent 
claims, yet we bave no assurance \yhatever that, if a patent be issued, 
any one of thèse claims will be allowed in the language in which it is 
couched. Besides, the effect of assuming cognizancé of a patent before 
the patent is granted would be to extend the life of the patent beyond the 
statutory period of 17 years, by the tiipe, which may be months, and 
«yen years, during which the application is pending in the patent-office. 

: The jurisdiction of courts to détermine the validity of patents is purely 
appellate. It is conferred upon the theory that, application for pat- 
ents being made kc parte, in the pressure of business, patents may be 
granted by inadvertence or mistake, or rival claimants nlay not bave an 
opportunity of being heard; and because there is no other method pro- 
vided by law of determining whether persons using similar de vices are 
çx are not infringers upon the rights of the patentée. It is obvions that 
when parties are represented by experienced counsel, and witnesses are 
examined with that care and délibération which is only attainable in ju- 
ciicial proceedings, a correct resuit is much more likely to be reached 
than upon the hurried examination of an examiner in the patent-office. 
Thèse considérations, howevar, dp not by any means justify us in antic- 
ipating his décision, or iii,termeddling in any way with his action be- 
fore it has been consummated by the issuance or refusai of the patent. 

,, A, decree will therefore be entered denying the injunction, and dismiss- 
iqg, jthe bill, for want of jurisdiction. 
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IJCHTENSTËIN el ol. P. GOLDSMITH. 

(Cflreuit Court, D, Massachusetts. January 28, 1889.) 

1. TeAPB-MabKS— WhAT WIMi BB Pkotbctbd. 

A label consistins of tbe head of an elk, with the word "Elk" printed in 
large letters upon tjie f ace of the label, together with the words printed on 
It, "Patented by the Elk Oijïar Factory, June 16, 1875, " BnflSciently indicates 
origin and ownershjp, to be a valid trade-mark, when spplied to a box, of 
cigars, which is also stamped with the district in which the cigars are manu- 
factured.i 

S. Samb. 

The fact that the owner of the trade-mark also allows the boxes to be lab- 
eled with the names of the dealers to whom the cigars are sold, does nbi 
amount to a déception or false représentation, sd as to invalidate the trade^ 
mark. ■ 

8. Samb. 

The fact that ench labels are put on différent brands of cigars isalso imma- 
teriàl, itappëaring, that thèse brands are designated by sometfaing which dis- 
tinguishes one from another, so that no déception is practiced. i 

In Equity. Bill for infringetnent of trade-mark. 
George L. Huntress, for complainants. 
Edward.H. Pi&rce, foT défendant. 

CoLT, J. The complainants are the ownere of a trade-mark consîst- 
ing of the head of an elk, with the word "Elle" printed in large letters 
tipon the face of the lahel, and this mark has been used by theva fbt a 
number of years upon boxes of cigars. The défendant brands certain 
boxes of cigars made by him with substantially the same device. In 
view of the close identity of the two déviées, the défendant cahnot deny 
infringement, but he places his défense on other grounds. X will con- 
eider those which are most important, 

It is said that the trade-mark is invalid because it does not desigpate 
origin or ownership. This is manifestly unsound. The original design 
contaîned the letters "A. L. & Bro.," standing for A. Lichtenstein & 
Brother, and, as now used, it has the words printed on it, "Patented by.; 
the Elk Cigar Factory, June 15, 1875." There is also stamped upon 
the box the district in New York in which the factory is ioeated. Since 
1875 thèse cigars of the Elk brands bave been madé by A. Lichtenstein 
& Bro., or their successors, A. Lichtenstein, Son & Co.» and their fac- 
tory has been known as the "Elk Cigar Factory." It seems to me that 
the trade-mark sufficiently indicates origin and ownership. i 

Again, it is said that thecontfplaiûants deceive the pûblicy in that they 
aUow the boxes to be labeled with the names of dealers to whoto the 
cigars are sold, 'ov for whom they are made. But this is sbown to be<« cufrt 
tom in the; cigar trade, and I do not think it résulta in any déception or 
false représentation. Ail thesécigars are in fact made ât the Blk^ Fac- 
tory, and they are so stamped, and when the public buy them, they are 

iCdnoeming what will be proteoted as a trade-mark, see MaUnfacturing C6. V. Stottè 
Co., 35 Fed. Rep. 896, and note ; Brown Chemical Co. v. Stearns, post, 860, and cases (dted. 
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purchasing a genuine Elk cîgar, made by thèse complainants; and I do 
not see that the additional label put on the box in accordance with a 
custom of the trade is in any just sensé such a false représentation as 
should invalidate the trade-mark. 

It is further urged as a défense that the complainants make différent 
brands of cigars, ail of which arecalled "Elk." Butif,as appears, thèse 
brands are designated by something which distinguishes one from the 
other, then no déception is practiced. I see no reason why this trade- 
mark should not be used in good faith on différent brands or grades of 
cigars ail of which are made by the complainants. 

ïhe défendant also claims that the complainants gave him permission 
to use this trade-mark on the goods sold by him, but the évidence does 
not, in my opinion, sustain his position. This seems to me a case where 
the défendant bas wrongfully appropriated a trade-mark belonging to 
others, and in none of the défenses brought forward can I find any jus- 
tification for his action. Let an injunction issue as prayed for. Injunc- 
tion granted 



Bbown Chemical Co. v. Frederick Stearns & Co. 

{Circuit Oovrt, E. D. Miehigan. Janiiary 7, 1889.) 

1. Tbadb-Mabks— "Iron Bittebs." 

The words "Iron Bitters, " being Indicative of the composition of the article 
80 called, cannot be claimed as a trade-mark.' 

a. Sa1i(B — DiSHONBST COMPBTITIOW IN .TRADB, 

If one persop can, by superior energy, by more extensive advertising, by 
selling a better or more attractive article, or by greater frankness in dlsclos- 
ing tbe ingrédients of his componnd, outbîd another in popùlar f avor, he bas 
a right to do so, provided he does not attempt to palm his goods oS aa those 
of another. Tliis right is not impaired by an open avowal of his intention to 
compete with the other, or even to drive him out of the market. But he has 
no right, however bonest his personal intentions, to use so much of his rival's 
name or trade-mark as will enable any dishonest trader, into whose hands his 
own goods may corne, to sell them as the goods of his rivaL 

& Same. 

Hence where plaintifE was the proprietor of a préparation known as 
"Brown's Iron Bitters, " and défendant of another, called Iron Tonic Bitters" 
which it falsely stated to be made by "Brown & Ce, New York, " it was held 
that sach statement should be enjoined. 

{Syllahus by ihe Court.) 

In Equity. 

This was a bill to restraîn the illégal use of plaîntîff's trade-mark. 
The bill alleged that the plaintiff many years ago adopted as a désigna- 
tion fora médicinal préparation the words " Brown's Iron Bitters," which 
désignation it has since continuously used. That the préparation is now 
and has been known to consumers, and identified by the name "Iron 

'In Reneral, as to what words wlll be protected as a trade-mark, see Manufacturing 
Co. V. Stone Co., S5 Fed. Bep. 896, and note; Indurated Fibre Co. v. Fibre Ware Co., 

post, . — , and note. 
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Bitters;" the word "Brown's" being often omitted, or Idst sight of. That, 
iu order to distinguish its said medicine, plaintifF adopted a package 
consisting of a botfle of amber-colored glass, rectangular in shape, hav- 
ing one of its sides flat, and the other three depressed to resemble pan- 
els, upon which it applied a white label, having upon it in conspicuous 
charaeters the words "Iron Bitters," with other descriptive and orna- 
mental matter. That this bottle and label were placed in a carton or 
box of paste-board, around which was placed an exterior label or wrap- 
per with the words "Iron Bitters" conspicuously displayed, so as to at- 
tract the attention of consumers, and it avers that by reason of thèse 
facts plaintifif' claims an exclusive right to the use of the words "Iroh 
Bitters," and to the other features wbereby its medicine is identifled. 
That whether it has an exclusive right in the premises or not, the de- 
fendant, which is a Michigan corporation, has entered upon an unlawful 
and unfair compétition, by putting up its goods so that the packagéis 
resemble those of the plaifttitF's, and selling them under the name df 
"Iron Tonic Bitters." That the défendant adopted and used a form of 
package corresponding in many particulars to those used by the plairi- 
tiff, its purpose being to sell the article upon the réputation establishéd 
by the plaintiff for its iron bitters. The answer denied that the bottlé 
was distinctive in its character, and averred that the shape and forni of 
the bottle were not important. It also averred that défendant has nevér 
in any manner imitated the plaintifif 's package; that it is a corporatioù 
organized to carry on the business of manufacturing pharmacists, and 
for the object of doing a legitimate business according to known and 
establishéd formulée, in opposition to ail secret, quack medicines, itii 
which reasons it has always been careful to avoid the use of any wrapper, 
label, or package which could possibly be mistaken by any person for 
those of any manufacturer of sectet medicines; that it has made a prép- 
aration calJed "Iron Tonic Bitters," made in accordance with the form- 
ula for bitter wine of iron, a standard and recognized médical prépara- 
tion, which it has put up in bottles dififering materially from plaintiff S; 
that it has never sold its " Iron Tonic Bitters" so that the bottle could be 
seen by the purchaser, but has put it in a carton or box, which has 
been inclosed in a wrapper which does not in any way fesemble that of 
the plaintiff. 

Rowland Cox, for plaintiff. 

Geo. H. Lotiirop, for défendant. 

Beown, J. We had occasion severai years ago, in the case of Burtoh 
v. Stratton, 12 Fed. Rep. 696, to make a somewhat careful examination 
of the law of trade-marks, and then found the following propositions 
abundanily sustained by authorities. 

1 . That words which are merely descriptive of the character, quali- 
ties, or composition of an article, or of the place where it is manufact- 
ured or produced, canuot be monopolized as a trade-mark. 

2. That a court of equity will enjoin unlawful compétition in trade by 
means of labels of peculiar design or colors, or packages of distinctive 
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chapes, Jptepded -lo enable the défendant to pass bis goods off as those 
ot the plaintiff. 

(1) Under the first of thèse rules, we are satisfied that no monopoly 
can be cjaimed of the wqrds "iron bitters," which are indicative of the 
composition bf the article^ and were so held in Chemical Go. v. Myer, 31 
Fed. Rep. 453. 

, (2) The évidence that the défendant designed to compete with the plain- 
tiff in the sftle of iron bitters, and, if possible, to supplant it in the mar- 
ketj.is abundant; but the évidence that this was done by any unfair or 
illégal means, or by an endeavor to induce the public to buy its goods 
under the impression that they were buying the goods of the plaintiff, 
is quite inconclusive. If one person can by superior energy, by more 
extensive advertising, by selling a better or more attractive article, or by 
igreater frankness in disclosing the ingrédients of bis compound, outbid 
.^nother. in popqlar favor, he bas a perfect right to do so. Nor is this 
•rîght impaired by an open avowal of bis intention to compete with the 
other, or even todrive him ont of the market. It is the policy of the 
Uiw ^ encourage compétition in business, and to disçourage monopolies 
,Ti^here they are, not ptotected by law, provided it, be accomplished by 
,ppe;i and honorable methods of dealing. Apparently for the purpose of 
competing with the plaintiff, the défendant announced in its catalogue 
that, it had ''no patents, no tr?ide-marks, no secret processes,;" that one 
f)f the features of its business was to put up what are known as non-se- 
çret mediqinesj and to put them np avowedly to replace quack, secret, or 
p^tented nostrums in the sales of retail druggists; simulating them in 
those, points deservedly popul9,r, but not imitating or copying them 
otherT|rise. , T^is leading feature of its business it amplifies at considér- 
able length, and sets forth thp reasons why, in its opinion, such methods 
would be more, profitable to itscUstomers. With regard to the prepara- 
ti,on in question, itannounces: "Our Iron Tonic Bitters is an élégant 
pr,eparation; a pleasant bitter and appetizer; replaces perfectly the pat- 
ented nostrums called 'Harper's Iron Tonic,' and 'Brown's Iron Bit- 
ters.*" Thèse bitters it put up in bottjes of similar shape and color to 
„|hp plaintiff's, but of larger size, and with a wholly diSerent label, — so 
.différent, indeed, that it is scarcely claimed to be an infringement. Upon 
ttiis label tlie words "Iron Tonic Bitters' are conspicuously displayed, 
with the name of the défendant as manufacturer,, and with a notice that 
it is put up according to the recognized formula for bitter wine of iron. 
This bottle was packed in a paper box or carton, which was itself in- 
closed in a l^bel wholly différent in design from that of the plaintiff; 
indeed, there is-no similarity in the différent packages, except in the 
.bpttlés, whicn are of a shape alçin to many containing médicinal prépa- 
rations, anid could never deceive an intending purchaser, as they are 
liQtyisible, ufttil they arç withdrawn from the carton. Plaintiff insists, 
hpw'e,Yer, thai, tiie similarity in shape and color of the bottles is of itself 
sufncient èvid-ence of an iiitent to deceive, and relies in that connection 
upon the case of i^pod Co. v, Baumbach, 32 Fed. Rep. 205. In this case, 
howeyer,. ttie, défendant adopted an unusual style of bottle, viz., a cham- 
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pagne bottle, with a label and wrapper sufBciently resembling plaintififa 
label and wrapper to déeèiV'éithê -êeneral public, bearing the words, 
"Standard Nerve Food." The case différa from the one under considér- 
ation in the fact thât the bbttlë was of uhnsuâï shapë fer préparations of 
that description, and there was no évidence that the bottle was pçiçl^e^ 
in a carton sp as to conceàl its shape from the purchaser. Upon the 
whole, we think the évidence is quite insufïicient to show any unlawful 
compétition upon the part of the défendant, or any such imitation of its 
packages, labels, or wrappers as would induce any one to believe hewas 
buying the préparation of the plaintiff. 

(3) Ih a few cases, and to accommodate a partieular dealer, the words 
"Brown & Co., N. Y. City," were printed upon the bottom of the label 
in the place of the name of the défendant. The évidence upon this' 
point tends to show that the witness Powell visited a druggist in Ham- 
burg, lowa, iand asked for a bottle of Brown's Iron Bitters. He was in- 
formed by a member of the firm that they kept the bitters, and was re-- 
ferred to a clerk, who handed him one of the defendant's packages, and 
told him that it was Brpwii's Iron Bitters. On being asked if he didn't 
know that the article was made by the défendant, he acknowledged that 
he did, and said that he knew it was not the article made by the plain- 
tiflf. In explanation, the défendant states that one Snodgrass, of WlScJm 
the Hambufg druggists were the successors, in November, 1882, sent an 
order iprgoods, not euabracing any Iron Tonic Bitters, on which he d$-- 
rected to be printed the name of Brown & Co. , of New York, and that' 
this practice bas since been followèd without notice or spécial attention 
on defendant's part. This appears tobe a coramon practice among 
country dealers, as it enables them to do a jobbing business, which they 
ÇQUld not (ip, if thçi;r own name, or that of the real, manufacturer, was on 
the goods. -^^îilie this explanatiori .relieves the, défendant ftom the chafge ' 
of a frauduleot. design on its part, and there is no évidence that any one > 
was ever açtu^lly deceived by this label, or thereby induced to buy.de-; 
fendant's préparation under the belief that it was plaintifiF's, one caa» 
easily imagine that the efïect of it might be to mislead intending puE^' 
chasers, and perhaps induce them to think they were buying BrQwn?8i 
Iron Bitters. Indeed, the evidencç of Powell in this case indicates thàti' 
the Hamburg; dsçuggists endeavored topalm offthe package upon hinl asi 
manufactured by the plaintiff. To such efforts, whether innocent or 
not, the defen(|ajit has no right to lend itself. We believe the rule statedi 
by liord'WAïsoN in Johnstonv. Ewing, L. R. 7 App. Cas. 219, 232, to be; 
a whplesome one: "But no man, however honest lus persona.1 intentionSj • 
has a right tô àdopt and use so much of bis rival's established. tcade-. 
mark as will euable any dishonest trader into whose handahis own gflods 
may come to sell them as thei.goods of bis rival." To this extent» and: 
to this only, we think plaiqtiff is entitled to its injunction; but, as the 
number so^d appeays to be small, we do not thipk it worth while toput; 
the parties to fhe expense of a référence to a master to compute dam- 
ages, . A deçrep will be entered in açcordance yiiù^ itbia opiOiion,'.but 
withoul costs to either parfy. 
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Jennikgs 9. Johnson.* 
(Oirevii Court, J). Maine. April 26, 1888., 

i. Tradb-Marks— Pbopribtakt Medicinb Labels— Infringemi,. 

"JohnsoD's Anodyne Liniment" had been sold for more tlian 00 years In 
bottles of a certain size and style, baving a blue wrapper, and a purplish label 
bearing a certain description and a/ac simile of the natne of A. Jobnson, the 
original proprietor. Defendant's article was called " Johnson's Anodyne Lini- 
ment, " and açpeared in tlie same size bottles, with a similàr blue wrapper, and 
a label differing but little from that. of tbe genuine article, except in a not 
, very marked différence in color, and bore the fac simile of defendant's name, 
"F. E. Johnson." There was évidence of actual déception. Eeld, that de- 
fendant should be resirained from tbe sale of bis article in such form. 
2. Samb^Right to Use Labeu 

Plaintiff baving been a member of the flrm which prepared the liniment, 
and baving pnrcnased its business, may properly state on bis labels that the 
: liniment is prepared by such iirm. 
8. Samb—Aotion foe Infringbmbnt. 

Plaintiff baving become sole proprietor of the business of preparing the 
liniment from the original proprietor through several mesne purchases, he 
bas such a proprietary rigbt as entitles bim to maintaln the suit for an in- 
jupction. 

; In Equity. 

Suit by Stephen Jennîngs against Frank E. Johnson to restrain the 
sale of liniment in a form resembling that in which plaintiff's liniment 
i9 sold. 

, Oausten Browne and A. P. Browne, for complainant. 
W. H, Clifford, for défendant. 

" CoLT, J. The plaintiflF in this case is the owner of a remedy known 
as "Johnson's Anodyne Liniment," and this suit is brought to enjoin the 
défendant from putting up and offering for sale a liniment of his own 
manufacture, in a form so closely resembling that of the plaintifPs arti- 
de thatlhe public are lîable to be deceived thereby, and a portion of the 
plaintifPs business unlawfuUy taken away. The liniment was first pre- 
pared by Abner Johnson, about the year 1810. In 1846 he took hîs son, 
Thomas Johnson, into partnership. In 1848 the business was conducted 
by. Thomas Johnson and his brofher, I. S. Johnson, the father having 
died that year. In 1849, Thomas Johnson died, and the business Was 
then carried on by I. S. Johnson until 1866, when he sold a part bf his 
inlerest to the complainant. This continued until 1876, when the com- 
plainant bought out the entire interest of I. S. Johnson, and becamé the 
sole: proprietor of the business. 

■ Upon the évidence I think the complainant has shown such a prôprie- 
tàryright' to this' business, and to the use of the bottles, labels, and wrap- 
perâ with whioh this medicine has been associated and identifie'd, as en- 
titles hira to màintain this action against this défendant, and therefore 
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the first défense of want of sufficient title in the complainant falls to the 
ground. 

Upon the question of injunction I entertain no doubt. A comparison 
of the bottles, wrappers, and labels make it apparent that the public 
would be likely to be deceived in the purchase of defendant's Uniment 
for the genuine Johnson's. Except in the color of the label, the articles 
look almost identical. The genuine Johnson's Anodyne Liniment bas 
for more than half a century made use of a certain size and style of bot- 
tle, a wrapper of a somewhat striking blue color, and a purplish-colored 
label bearing a certain description, and having a fac dmile of Dr. John- 
son's namewritten on it. The defendant's liniment, which is also called 
"Johnson's Anodyne Liniment," appears in the same size bottles, with 
a similar blue wrapper, and with a label which differs but little from 
the plaintiflPs, except in a not very marked change in color. The fac 
dmile of the nisime signed on the label is F, E. Johnson, in place of A. 
Johnson, ^he évidence goes to prove that the public are actually de* 
ceived into buying one liniment for the other, and a comparison of the 
form in which both liniments are put up shows that the object that the 
défendant must hâve had in the imitation which appears was tb deceive 
the public into buying his liiiiment for the genuine Johnson's. Clearly 
he should be enjoined from such unlawful use of that which another hag 
first appropriated. 

The plaintiff Jennings was one of the firm of I. S. Johnson & Go. In 
stating on the label that the liniment is prepared by I. S. Johnson & 
Co., he merely retains the name of the firm of which he was a membér. 
I cannot see how the public are deceived or injuriously aflPected by such 
a course. It is not uncommon, under such circumstances, to retain the. 
old firm name, The facts in the case of MedidneOo. v. Wood, 108 U. Sw 
218, 2 Sup. et. Rep. 436, were quite différent. In the présent case I 
am satisfied that a decree should be entered for tbe complainant, and it 
is 80 ordered. Decree for complainant. 



Philadelphia Novelty Manup'g Go. v. Blaeesley Novelty Co. 

(Oireuit Court, D. Connectieut. Febrijary 1, 1889.) 

Tbade-Makkb— Infringbmbnt. . >. 

Plaintiff places its hair-crimpers in a brigh.t red "box, having a wbite label 
with a black border, and on the label the words, "Madame Louie Common 
Sensé Hair Grimpers. Patented August 5, 1879, "—form a column of four lines 
above the représentation of the head and bust of a woman with curled hair, 
below which are the Word8"Friseur Renommée. To hide the erimper, in doing 
up the hair, turn the ends under. " Defendant's hair-crimpers are placed in 
a bright red box, on which is a white label, bearing the words " The Lalngtry , 
Elégantes. " in a column of two lines abpve the représentation of the head 
, of a womain with curled hair, at one side of which are the words "One Grpss, " 
and at thç bther side the words "No. 1. Black, "and below which are tbe 
words "Hair Orimpers. " The use of the représentation of the woman' s head 
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■ ; bj^ dèifendant's predecessor antedàtedi that by plaintifE's prërîécessor. ■ Beld, 
that there was no such imitation ss would authorize a preliminary injunc- 
tion. , 

Im Equity. On motion for a pteliminary injunctîoh. 
Bill by the Philadelphia Novëlty Mànufacturing Company against the 
Blakesley Novelty Company fôr the infringement of a trade-mark. 
Joshua Pusey, for plaintiff. 
John J. Jennings, for défendant. 

Shipman, J. This is a motion for a preliminary înjunction in a trade- 
mark case. The bill allèges that thé plaintiff is the manufacturer of hair- 
erimpers, and is the owner of a distinctive trade-mark, and peculiar man- 
ner and stylé of putting np, markiég, and boxing said crimpers, in order 
to desîgnate its own manufacture, as foUows: 

The crimpers are put up in packages ofone dozen, wrapped in a paper 
wrapper of a peculiar shade of tan Color, and around each of said packages is 
placed a small rubber ring. One dozen of thèse packitges is placed within a 
paste-board bojç of a bright red color en the outside, and white on the inside, 
^nd on the lid of the box is pasteU a wliite label with a black border, and, as 
a distinctive trade-mark, in thé center the he^d of a woman, with hair curled, 
together with the words, "Ktadataé iôuie Common Sensé Hair Grimpers," 
and that thè défendant is ûsih^ éaid trade-mark and pùtting up its crimpers 
in boxes, style, color, and appearance similar to the boxes, packages, wrap- 
pers, etc., of the plaintiff, and in imitation tlienof, and wbicb are deaigned 
tomislead and deceive tjie public ijito , the belief that the defendant's hair- 
crimpers are thé manufacture of the plaintiff. The defendant's crimpers are 
piit ùp in packages of a dozen, inciosed in a tan-colored wrapper, and around 
éâch of thèse packages is placed a rubber ring. One dozén or thèse packages 
âré' placed in a paste-board box, of briglit red color, and on the lid of tbe box 
is a white label contalning the following words and design: 

' TheLangtry, ' 

:'.'. ,■.:::; ■ Elégantes. 



One 

Gross. 



Ilead of a woman 
with curled hair. 



No. 1. 
Black. 



Hair Crimpers. 
The plaintiffs label contains the following: 

j/j , , . ,1 Madame Louie 

Common Sensé 
• Hair Crimpers. 
Patented August 5, 1879. 



Head and bust of a woman 
■with curled hair. 



Ftiseur Renommée. 
To hide the orimper, in doing up the hair turn the ends nnder. 

The inclosing of eaçh litâe package in a tan-colored wrapper, sur- 
ionnded with a rubber ring, is not clairaed to be an important part of 
thé alleged trade-màrk, as the crimpers are ordinarily sold by the box, or 
areshown to thepurchaser lu the box. The bright red color of the box. 
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with the white label and the womaû's head, arô claimëd to btfthé dîs- 
tinctive features of the trad«-inark. The use, by the defendant's^rede- 
cessor, of the woman's head antedated its use by the plaintiff 's predecee- 
sor. The case turns upon the alleged fact of the imitation of the bright 
red color of ttie box and of the white label. Upon final hlearing, after 
testimpijy l^at purchasers hâve been deceived, I may come to a différent 
conclusion, but an inspection of the two boxes shows that their appear- 
ance with their, respective labels is very différent. The dissimîlarity be- 
tween the labels, and the différence in the shape of the boxés, as they 
are presented to the eye, are so great that it does not seem that ariybody 
would mietake one for the other. The motion is denied. 



Dahace V. The Maqnoua et cil. 
(Œreuit Court, E. D. Louiaiàna. Junuary 22, 1880.) 

1. ADMmALTT— JTUEISDICTION— CONTKACTS. 

A contract to stow or load a veesel is not a maritime contracta bnd not en- 
; f OTCeablë in admiralty. 

â, SaME— PtiiADING- ANP PkOO^. 

A libsl chargea that the tug M., through its master, and representing as well 
himBelf as the owners of said tug apd M. BroB.,applied to libelant for the use 
of libelant's barge, to load the same with merchandise, and a contract was 
made with défendant; that libélani desired to send with bis barge ber keéper, 
which was objected to by défendant as unn«cesBa;T7 abd useless', and, that said 
. , barge,; whije in the custody and control of défendant, being improperly and 
insecurely, négligently and carelessly loaded, sunk, and ,became a total loss 
to libéVaiit.' Seid, that on thepleadings M. Bros, could be heid liable only 
BB pwiiiersorilessees of the tug M., and, the évidence showing that they were 
. not Biich owners or lessees, no judgment could be given against thâm, 

In Admiralty. Libel for damages. On appeal from district court. 

Libel by Nicholas Danace against steam-tug M&gnolia and Man^on 
Bros. The décision of the district court was in favor of libeljint, and de- 
fendants appéaled. 

27io8. GÎÎmore.tfc Sons, for appellants. 

W. S. Benedid, for appellee. 

Pabdee» J. The libel was brought by the owner of the barge Mamie 
against the steam-tug Magnolia and the firm of Manson Bros., owners or 
lessees of said tug. It charges, among other things, "that on the 16th 
day of December, 1887, the said tug Magnolia, through its master, and 
representing as yirell himself as the owners of said tug, and the 'firm of 
Manson Bros, j, of this district,^pplied to your libelant for the use and 
hire of said barge Mamie, toload the same with merchandise j that is, 
with ' sait,' in the course of its employment upon the navigable waters 
of thi? state, and the contract of hire was then and there made with said 
défendant at the rate of five (^) dollars per day, as per custom; that your 
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libelaht desired to send with said barge Mamie, in said eontract of hiré, 
the keeper or watchman and gênerai custodian of said barge Mamie, and 
same was objected to by defendaht herein as unnecessary and useless; 
that said barge Mamie, while in the custody and control of the défend- 
ant, being improperly and insecurely, negligendy and carelessly, loaded, 
sunk, and became a total loss to your libelant." Libelant prayed for 
due process àgainst the steam-tug Magnolia, its master, owners, and due 
per&onal process against Manson Bros., and for judgment in the sum of 
$800. Manson Bros, answered, denying ail liability, and particularly 
denying that they were the owners or lassées of the steam-tug Magnolia, 
and any privity or obligation of eontract between them and the libelant. 
Thomas Forrester appeared, and claimed the tug as owner, and excepted 
to the libel, because therein was joined a suit in rem and in personam. 
Thereafter the exception came on to be heard, and the court ordered 
libelant to elect as to whether he would proceed in rem or in personam, and, 
in compliance therewith, libelant eleçted to proceed in personam against 
Manson Bros., défendants, with right reserved of action against said tug 
Magnolia, if necessary. This élection, and the disniissal of the suit m 
rem, left a suit in personam against Manson Bros. , as owners or lessees of 
the tug Magnolia. 

The^evidierice in the case shows that Manson Bros, were neither the 
owners nor lessees of the tug Magnolia; that they had made no spécifie 
eontract for the use of the tug Magnolia, nor made any eontract for the 
use of the barge Mamie; but shows that they made a eontract with one 
Mr. Leland to transport by the Mississippi river 2,600 quarter bags of 
sait, equal to about 65 tons in weight, from a landing at Jackson Square 
to their warehouse, opposite Washington street, ail in the city of New 
Orléans. The said Leland was to furnish the necessary barge and tug. 
Manson Bros, were to pay $17 for the service and were to do the loading 
and unloading themselves. It further appears in the case that, for the 
purposes of the eontract, Leland obtained from the libelant the use of 
his barge, worth about $400, and the use of the tUg Magnolia; that the 
sait was loaded on the barge by Mahsbn Bros. , and the barge was towed up 
to thé warehouse, arriving too late to unload that day. During thenight 
the barge sunk, and was a total loss. The bulk of the évidence in the 
case was directed to the question as to whether the barge sunk bécause 
of defective loading, or because the barge was unseaworthy. It is very 
voluminous and conflicting. From my examination of it, I am disposed 
:to concur with the district judge, who found that the barge sunk because 
it was improperly loaded. From this statement of the case it is easy to 
to be seen that there is not sufficient pleading hère to hold Manson Bros, 
liable in any other capacity than that of owners or lessees of the tug 
Magnolia.: As they were not the owners or lessees of the tùg Magnolia, 
no; judgment can be given against them on this state of the pleading. 
From: the facts of the case it appears that the only eontract that Manson. 
Bros, made with anybody was to pay freight on delivery of the goodé, 
and to load and unload the goods. As the barge sunk from impropér 
loading, Manson Bros., if liable at ail, are liable for improper loading 
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or stowage of the cargo. By the seltled jurisprudence of this circuit, 
since the décision of Mr. Justice Bradley in the case of The Ilex, 2 
Woods, 229, the contract to stow or load a vessel is not a maritime con- 
tract, and not enforceable in admiralty. Of course, if the contract, for 
the violation of which damages are sought, is not a maritime contract, 
the admiralty is without jiirisdiction. Neither on his pleading nor on 
the facts of the case is libelant entitled to recover in admiralty. À de- 
cree will be entered in this case dismissing the libel herein against Man- 
son Bros., with costs of both courts. 



Keohn t;. The Julia. 
(Cùretift Court, E. D. Louisiana. January 19, 1889.) 

ABMIRAITT— JUKISDICTION— CONTBACTS. 

Â libel alleged that the schooner received a certain quantity of charcoal 
consigned to a place named on account of libelant; that the mastercontracted 
to carry the charcoal to the place of destination, there to sell the same, and 
account to libelant for the price at a given rate per barrel; that the agreemént 
, is the gênerai custom among charcoal sehooners; that the contract was one 
of affreightment, wherebj; the schooner was to transport the charcoal and of- 
ter it for sale, under obligation of accounting for the price named; that the 
schooner sold the charcoal, and refuses to account, the master's receipt being 
for the charcoal at the stated rate per barrel, "to be paid when sold eut." 
Held that it showed a transfer of the title to the charcoal tothe schooner, and 
not a maritime contract; and that the admiralty court has no jurisdiction. 

In Admiralty. libel on contract. On appeal from district court, 
if. P. Dart, for appellant. 
Homor & Lee, for appellee. 

Pardee, J. The libel allèges that on or abont the 15tli day of Janu- 
ary, 1888, the schooner Julia, of New Orléans, whereof Meyer was mas- 
ter, being then in the Tchonticabourg river, Mississippi, designed on a 
voyage to New Orléans, did receive from libelant 1,330 barrels of char- 
coal, consigned to order, to New Orléans, on account of libelant; that 
the said master contracted, in behalf of the said vessel, to carry said 
charcoal to New Orléans, there to sell the same, and to account to libel- 
ant for the price thereof at the rate of 15 cents per barrel; that the agree- 
mént thus made is the gênerai and usual custom among charcoal sehoon- 
ers; that said schooner Julia received the 1,330 barrels of charcoal, and 
brought the siame to New Orléans, there sold the same, and now refuses 
to account for the said proceeds, as covenanted by the said master; that 
the said charcoal was sold by the said schooner at the price of 15 cents 
per barrel, and that the sum now due libelant therefor is 8199.53; that 
libelant received from said schooner Julia the receipt hereto attached as 
part hereof, at the time of said shipping and said furnishing; that the 
whole was sold and delivered on the faith and crédit of said schooner 
v.37F.no.7— 24 
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Jnlîa, and that the saîd schooneris liable therefor, and by law libelant 
bas a lien and privilège upon said schooner therefor. "lïie repeipt an- 
nexed to thelibel reads: 

"TcHONTioABOUEG, Januaiy 15, 1888. 
"Keceived on board schooner Julia.from Henry Krohn.onethousandthree 
hundred and thirty barrels of charcoai at 15 cents per barrel, $199.50; wood, 
61.75; provisions, $3.05,— ail to be pàid when sold out." 

Afterwards, by leave, the libelant amended bis libel, and in said 
amendment declared "that the contraçt with the said schooner was a con- 
tract of afl'reightmeni, whereby the said schooner was to receive on board 
the said charcoai, and the same to transfer to and deliver at New Or- 
léans, and oflfer the same for sale nnder obligation of accounting to libel- 
ant for fifteen cents per barrel net." To the libel, as amended, the claim- 
ants excepted, on the ground that the court is without jurisdiction in ad- 
miralty over the matters ànd things propoundëd in said libel. The case 
in this court.stands entirely upon this exception to the jurisdiction. 

A careful éxamination of the libel, as amended, and the contraçt at- 
tached, results in the conclusion that the pontract sued on was not a 
maritime contraçt. Accordingîto the libel as amended, the liability as- 
éQitted by the schooner was to accbunt for the chiatcoal at 15 cents a 
barrel net. It does not appear but that the schooner was at liberty to 
do whatever its master might think bést with regard to the charcoai. 
He could sell it at the place wherej he receîved it. ^ He could carry it to 
any port that he pleased. His liability, in any event, even in case of 
loss by péril of the sea, while thé charcoai was in transmission to some 
other port, was the fixed price of 15 cents per barrel net. The déclara- 
tions of the libelant as to the custom among charcoai schooners, and as 
to |.he obligations assumed by the schooner Julia, do not appear to be 
sufficient to give the written contraçt any otlier charaçter than that 
fitamped on its face, i. e., a sale. In the Hardy Case, 1 Dill. 460, 
there was a maritime contraçt, the affreightment of goods; and therein 
the jurisdiction- in admiralty coiild well be maintained, although inci- 
dentally, in the affreightmen^; icontract, was a provision that the ship 
should coUect from the consignée the price of the goods, and shpqld re- 
turn the same to the consignor, and although the default claimed in the 
ca?e was in regard to such incidental stipulation. In the présent case 
the best showing that can ,be cjaimed for libelant is that in the contraçt 
of sale was an incidental stipulation that the goods should be carried to 
New, Orléans, and sold, though compliance or non-compliance with such 
incidental stipulation would not affect the schooner's liability, or at ail 
change the relation of the parties to the goods. 

Being of the opinion that the transaction upon which the suit was 
brpught was one that vested title and ownership at once in the schooner, 
and was not a maritime contraçt, I am clear that the exception to the 
jurisdiction should be maintained, A decree will be entered dismissiug 
the libel, with costs in both this and the district court. 
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' Hall r. Océan Ins. Co. 

(Circuit Oojtrt, D. Maine. January 13, 1889.) 

Marine Insubancb— Totai Loss— Salb— Authority of Mastbr. 

A vessel laden with coal, valued at $9,000, struck on thé beach, on the west 
side of Block island. about 10 o'clock at night, and in a thick fog. She lay 
on a sandy beach, with rocks and stones under and around her, nearly oc an 
even keel, and head on to the beach, but so tliat she was broadside to the 
sea. On the next morning the wind increased somewhat in violence, and as 
the tide arose the vessel chafed heavily; and about 10 a. m. bilged, and fllled 
with water. The master applied to a wrecking company, who oflEered to get 
! , the vessel ofl for $5,000. The following day the owner'sagentarived. The 
weather had moderated BOmewhat. A survey wàs called, and f oar days later 
' the vessel was sold at auction for $810. The vessel was in an exposed condi- 
tion, and local witnesses testifled that a large proportion of coal vessels whicli 
are bilged on that part of the island beuome a total loss. Held, tbattbe mas- 
ter was jnstifled io making the sale, and the insurers liable for a total losB, 
tbougb the vessel was afterwards sa ved. r 

In Admiralty. Libel on insurance policy. - 

Bewjamm 2%bmp«on, for libelant. 

.4. .4. Sb-ottt and (S. Parfc^ for respondent. 

Carpenteb, J. This is a libel in admiralty, wliereîti thelibelant claims 
as for a total loss on a policy of insurance signed by the respondents, 
January 10, 1887, on his twenty-two sixty-fourths interest in the bark 
Georgietta, whidhi went asbore on Block island June 22, 1887. The 
master called a suïvey, and in accordance with the ad vice of the survey- 
ors advertised the vessel tbr sale» and sold her by auction. Before call- 
ing the survey, he cooimunicated with the owners of the bark in Port- 
land, and they sent an agent to Block island, who ad:viged with the mas- 
ter as to the course proper to be pursued. After the vessel was sold, 
the purchasers hanled her off the beach, and towed her to New London, 
whereshewas temporarilyrepaired. The vessel, therefore, was not made 
a total loss solely by the fact of her stranding, but she became such, if 
at ail, by means and in conséquence of the sale by auction. The ques- 
tion, therefore, is whether the master had authority to make the sale in 
euch manner as to bind the underwriters. 

The respondents set up in their answer that the vessel went ashore 
through the fault of the master and crew, but this défense was not seri- 
ously pressed in argument, and 1 find nothing.in the testimony to sup- 
port it. I also find as matter of fact on the testimony, that the master 
acted in good faith in the matter of the sale of the vessel. The main ar- 
gument of the respondents is in support of the position that the master 
can hâve no power to sell the vessel so as to bind ail parties concerned, 
including the underwriters, in a case where it is possible that the owners 
should be notified of the péril of the vessel, abd should bave an oppor- 
tunity to direct the master. To this point many décisions hâve been 
cited, and the whole question bas been very thoroughly and acutely ar- 
gued. The cases are not altogether in accord, and the ruleg of: décision 
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laid down at différent tîmes will seem to be wîdely divergent if stress be 
laid on the literal meaning of the terms employed. But I hâve corne to 
the conclusion, after very fuU considération, that the only test of the 
power of the master to sell is to inquire whether the vessel was in such 
a situation that to sell her was the only prudent and wise course. It is 
said in the cases that the sale must be by necessity; but I do not under- 
stand that, in order to show a necessity îbr a sale, the master must show 
that no other course was open to him. It is sufficient if he show that 
there was no other prudent course. This statement of the rule I take to 
be in accordance with the gênerai Une of décision heretofore, and with 
the reason of the case. 

The question then recurs whether the situation of the vessel was Such 
as to make the sale, under the circumstances, and as a matter of pru- 
dence, a necessity. The vesàelis valued in the policy at $9,000. On 
the ITth of June she left Philadelphia with a cargo of coal, bound to 
Portland. On the 22d of June, at about 7 o'clock in the eveningy she 
was about five miles south from Montauk Point light. The weather was 
foggy, the wind Avas about south-frest, and there was a heavy sea, From 
Montauk Point the ship was steered east by north, nothihg to the north- 
ward, which would hâve carried her four miles to the southwardof the 
south end of Block island. Shortly after 7 o'clock a thick fogshut down, 
and continued until about 10 o'clock, at which time the vessel, evidently 
carried to the northward by the tidal current, struck on the beach on the 
west side of the island. She lay on a sandy beach, with rocks and stones 
under and around her, very nearly on an even keel, and nearly head on 
to the beach at the point where she struck, but so that she was broad- 
side to the sea as the sea was then running. On the next morning the 
wind increased somewhat in violence, and as the tide rose the vessel 
chafed heavily on the rocks, so that a few smaU holes were worn entirely 
through her bottom. At about 10 o'clock in the forenoon she bilged', 
and fiUed with water. The master applied to the manager of the wreck- 
ing Company on the island, and the best terms he could obtain was an 
offer to get off the vessel for $5,000. On the 24th, Captain Merrill, the 
agent of the owners, arrived on the island. In themean time the weather 
had somewhat moderated. On the 25th the survej' was called, ànd on 
the 28th the vessel was sold by aUction for $610. The purchasers were 
occupied frôm JuneSOth to JulySd in attempts to haul her off the beach, 
and on the last-named day she came off, and was towed to New London, 
beiug képt free from water by a steam-puriip which was put on her decki 
The cost of getting her off was about $650. She was strained and leak- 
ing badly, but the amount of damage received by her is exceedingly difr 
ficult to estimate from the widely varying statements of the witnesses. 
The spécial danger in which the vessel lay, while ashore on Block island ^ 
arose from her exposed situation, and the liability to an unfavorable 
change of weather. As she was fuU of water, it was^ of course, imprac^ 
ticable to float her by the unaided exertions of the crew. In thosé wa- 
ters the prevailing winds during the summer season are froln the west- 
ward, and sudden and violent storms of wind frequently arise. . It is also 
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a common occurrence that surf from storms at sea suddenly breaks on 
the west shore of Block island with force sufficient to break up vessels 
lying ashore. It is stated by witnesses résident on the island that a large 
proportion of coal vessels which are bilged on the west shore of the island 
become ultimately a total loss. 

Taking the whole circumstances of the case, I am of opinion that no 
course was open .to the master except to sell the vessel. Had he con- 
tracted with ths wrecking cornpany for the price offered, they would bave 
been able, as the event was, to get off the vessel, and tow her to a harbor, 
where she might be repaired. But even in that caSe, so far as I can un- 
derstand from the testimony, the sum paid to the wreckers, and the 
cost of repairs so as to make the bark seaworthy, would together bave 
amounted very nearly to the value of the vessel as she was befpre she 
struck. But it is not even on this basis, as I apprehend, that the ques- 
tion is to be deçided. The péril of the ship cannot be nieasured by the 
ultimate resuit of the efibrts to save her. I am to look at the danger in 
which she was, rather than to the damage which she received. It is 
common expérience that a ship is in mortal péril for many hours and, 
in the final resuit, escapes with no damage whatever. I conelude, there- 
fore, that th^ libelant is entitled to recoveras for a total loss, with aUow- 
ance for the savings from the sale. 



The Jennie Hayes. 

(Disfriet Court, N, D. lowa. January 18, 1889.) 

Mabitimb Liens— W AGES— Penaltibs. 

The lien of seamen for wages takes priority over daims of the United States 
for penalties incurred by the vessel for failure to keep posted the certificate 
of inspection, to hâve the name of the vessel painted upon the stern. or to 
carrysufBcient lifepreservers, asrequired bystatute; atid itisimmaterial that 
; the seainen served with knowledge of such failures on the part of the vessel, 
as the statutes do not impose upon them any duty with respect thereto. 

In Admiralty. Libels by United States for penalties, and by seamen 
for wages. Op distribution of fund. 
T. P. Mtrp% U. S. Dist. Atty 
Utt Bros. & Michel and Henderson, Hurd, Danidi <fc Kiesd, for seamen. 

. Shiças, J. On the 6th day of October, 1887, the surveyor of the port 
of Dubuque seized the steamer Jennie Hayes, then plying upim the wa- 
ters of the Mississippi river, for violation of the provisions of the statutes 
of the United States requiring the net tonnage of^he vessel to be deeply 
-carved or otherwise permanently marked on the main beam thereof, as 
required by section 5 of the act of June 19, 1886; requiring the name 
.■aiid port to which the vessel belongs to be painted on the stern upon a 
blfick ground, as |)rDvided in section 4334 of the Revised Statutes; re- 
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quiring copîës of the original inspection of the vessel to Be kept posted 
in congpicuous places, as jirGvided for by section 4423 of the Revised 
Statutes; té<5(airing a life-pfeserv'er or float for every cabin and déck pas- 
sengér whîdh the vessel is authorized to carry , as provided for by sèctioh 
4482 of the Revised Statutes. Subsequently a libel, in proJJer form for 
thé enforcenient of the pénal ties provided for such infractions of the stat- 
utes,' wàs flied in this coTlrt by the United States district attorhey , and 
alsolibels on behalf of theseàmen who had been employed on the vessel. 
Upon due application, and by consent of ail interested, an order was 
inade'for the sale of the vessel, and the proceeds realized therefrom was 
paid into the registry of the Court. The évidence taken in the cause sub- 
stantiates thé violations of the statutes in the particulars named, thus 
shoning that the United States is entitled to recover against the vessëi 
the penalties- provided in the sections above referred to. It is also sho wn 
that certain sums are due to the seamen employed upon said vessel, 
which t7erelî«ris upon said vessel when the saine was seized and libeled 
on behalf of the United States; the amount due thé seamen exceeding 
the amount realized frotti the sale of the vessel after payîng the costa of 
seizure and •sale. 

The question for détermination is as to the priori ty of the liens. The 
fact that thegovernment has by purchase, forfeiturë, or otherwise become 
the owner of a vessel does not, ipso facto, displace or defeat liens in favor 
of seamen or material-men, is settled by the décisions of the suprême court 
in the cases of I?ie SL Jago de Ouba, 9 Wheat, 409, and The Siren, 7 Wall. 
152. It is, however, argued on behalf of the government that thèse cases 
recognize the distinction between légal and illégal voyages or ventures, 
and deny the right to a lien on behalf of seamen who knowingly engage 
in such unlawfdl voyage; ahd that it was unlawful for the Jennie Hayes 
to ply upon the waters of the Mississippi without complying with th© 
statutory requir«ments, It may well be that seamen who should know- 
ingly engagé as such upon a vessel used in the slave tràde, as was the 
fhct in thé c^e of The 6Ï. Jago de Cuba, should feé denied relief when 
they seek to reçover wages ifbr such illégal venture. In such case it would 
appear that they knoTVingly'and intentionally aided in à violation of the 
laws of the United States, for which violation they would be liable to 
punishmént^ and under such circumstances the services wpon which they 
would base their right to a lien would be illégal. Thére is'no provision 
in the statute of the United States which déclares that a seaman shall be 
liable to piinishment for sèrving upon a vessel which fails to observe the 
requirements of the statutes in regard to keeping posted the certificates 
of inspection, or to havé cafved upon the main bëàih thé ia,ra6unt of her 
tonnage, or to hàVe the namé painted upon the stern of the vessel. The 
seamen are nôt chargèd with any duty in thèse respects, nor made liable 
if the statutot-y requirenientyare not observed. If it should be held that 
seamen serving tipbn vessèls failing to observe thèse requirements hâve 
no lien uponthe vesselB' for their wages, this would, in effect, be inflict- 
ing a punishment upon them for such violations of the statutes, when 
the statutes do not so provide. If, however, theseàmen are entitled to 
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a; lien for their wageSj then sUêh lien, under the rule recognized and en- 
forced by the suprême court in the cases above cited, is superior and para- 
mount to that of the United States. Uponthe facts disclosed upon the 
record in this cause it mugt be hdd that theseainen havea lien upon the 
proceeds of the vessel for the wages due thern, and that such liens are en- 
titled to priority over the claim of the govemment. 



Eaton». Neumakk et oZ. 

(Circuit Court, S. D. New York. October 8^ 1888.) 

SHIPPINGt-CABRIAGII dp GOODS— DELrVEBY— DnTT, qp Ma^tee. 

Bills of lading for a consighment pf iron rails, of wliich 88 tons were to Iba 
delivered to respondetits, and 180 tons to a third person, contained the clansë, 
"vessels npt accountable for number of pièces or weight." It appeared that 
the entlre consigntnent ^ctually weighed 20 tons less than the bills recited; 
that respondénts recelvéd 28toti8 less than their bill called for, and the other 
consignée 8 tons more; that the rails were dischàrged direct frôm the ship 
into ;CBr8 of a railroad çompany authorized by the consignées tô accept 
déliyery; that respondénts' agents assisted in seleçting what was deliverpd, 
accepted It as what they were entitled to, and shipped it away by the cars. 
Metd^ that though the master may hâve been indiflerent in making the sëpà- 
rate delivery, yet, respondénts' agents having undertalien to do bis work, the 
buràen was on respondénts to show that the quantity accepted by the agents 
wàs less tbaa should havè been delivered to tbem, througb some fault of tbe 
. ship/- 

In Admiralty. On appealfrom district court. 83 Fed. Rep. 891. 

Libel by Charles F. Eaton to recover freight on a consignraent of iron 
rails. The respondenl^, Julius Neumark aud otbers, pleaded as an offset 
shortage in the quantity delivered. There was a decree in the district 
court in fayor of the libelant, and respondénts appeal. 
, ii. jBdgrar J^roji and Geo. JEJ. SifeZei/, for appellants. 

James K. ifiii and Wing & Shoudy, forappellee. 

WaxlacEj J.- As the master gave separate bills of lading for the 
tWQ consignments of old iron which he undertook to transport, it be- 
came bis duty to make delivery to each of the two consignées of their 
respective parts of the cargo, and to keep the two consignments separate 
or distinguishable, so far as necessary in this behalf. The circumstance 
that the whole cargo was received from one shipper did not affect his re- 
sponsibility in this regard. The clause which was written in the bills 
of lading, "vessel not accountable for the numbef of pièces or weight," 
did not absolve him from making delivery ôf ail the iron he received, 
b\jtonly qualified the effect of the récital in the bill of lading of the num- 
ber of pièces, and the weight of the iron received, as an admission. It 
was équivalent to a statement by the master that he had not so verified 
the truth of the admi^ion as to be willjng to adopt it as correct. Ae- 
cordirjg to their bill of lading, the appellants, who were the consignées 
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of one of the shipments of iron, were entitled to receîve 88? tons. The 
consignées of the other shipment, Waulbaum & Ce, according to their 
bill oflading, were entitled to receive 180è tons. Thus the aggregate of 
both shipments, according to the récitals in the bills of lading, was 269 J 
tons. When the iron was discharged it was weighed by an officer of cus- 
toms, and both lots together were fourid to weigh 20 tons less than the weight 
called for by the two bills oflading. I agrée with the district judge, that the 
évidence shows that the ship discharged in the cars of the railway company 
ail the iron actually received at Danzig, and that the amount actually re- 
cel ved was 20 tons in weight less than the bills oflading called for. But the 
appellants received 60è tons, instead of 88f tons, while Waulbaum &Co. 
received 8 tons more than their bill of lading called for. The question in 
the case is not whether the master delivered ail the iron received by the 
ship, but whether he delivered to the appellants that part of it which 
belonged to them nnder their bill oflading. When the ship arrived at 
Philadelphia the consignées of both shipments directed the iron to be 
delivered at the wharf of the Reàding Railway Company, where it had to 
be put on bôard the cars of that company. As thiç iron was discharged 
an employé of the railway company designated which cars were the ones 
for each of the consignées. Besides selecting the railway corn pany to receive 
the iron from them, and requesting the ofïicer of customs to see that they 
got what belonged to them, and giving necessary information to the 
latter of the quantity which their bill oflading called for, the appellants 
gave no atteption to the matter. After the cars were loaded they were 
weighed, and dispatched to the respective consignées, under the super- 
vision of the customs ofRcer and the employé of the railway company. 
The master's duty ended when he delivered into thé cars designated for 
the respective consignées the iron belonging to each. If any mistake 
was made by the employé of the railway company, or the customs oflS- 
cer, or either of them, in designating the cars Or dispatching them to 
the proper consignées, the master was not responsible for it, and the ap- 
pellants cannot complain. What Was delivered to the railway company 
pursuant to the directions given the master by the employé of the rail- 
way company or the customs officer was delivered to the appellants, be- 
eause they had made thèse persons their agents for the purpose. As 
their agents assisted in selecting what was delivered, accepted it as what 
they were entitled to by their bill of lading, and caused it to be sent 
away by the cars, it is incumbent upon the appellants to show satisfac- 
torily that what was thus accepted was less thAn should hâve been de- 
livered, and that their failure to receive ail they should bave re- 
ceived is attributable to some default on the part of the ship. The évi- 
dence fails to shqw this, and is as consistent with the theory that the 
ship delivered to the designated cars ail the iron that belonged to the 
appellants, and that one of the cars in which the iron was sent away 
was misdirected, as with any other theory of the facts. Although eight 
tons more of iron were sent to Waulbaum & Co. than their bill of lading 
called for, there is nothing in the évidence to fix the master with the 
responsibility for the mistake. The master seems to bave assumed that 
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he owed no duty to the consignées of the Iwo shipments to make sepa- 
rate delivery, but that, having stipulated in the bills of lading net to be 
accountable for weightor number, ail he was required to do was to put out 
ail the old tramway rails he had on board, and let each consignée sélect 
his own; and I cannot doubtthat bis indifférence in this regard imposed 
additional responsibility upon the agents for the appellants, and to some 
extent embarrassed them in discharging their duties. Nevertheless , if they 
saw fit to undertake to do what it was primariiy the master's duty to do, 
no légal responsibility for any subséquent loss can be imputed to the 
master. As stated before, the only question is whether the iron be- 
longing to the appellants was delivered into their cars. They must show 
that some part of it was not thus delivered; and this they hâve not 
done. The decree of the district court would be more satisfactory if 
costs had not been allowed to the libelant. In ail other respects it is 
affirmed. Neither party is awarded costs in this court. 



Melloy V. Lehigh & W. Coal CÎo. 

(District. Court, 8. D. New York. December 26, 1888.) 

1. DEMTJRBAGB— LlABIIilTT OF FbEIGHTBB— AoCEPTANCB OP COAL OkDBB. 

The défendants accepted their vendee's order to load coal upon the libel- 
ant'B canal-boat "in tum," but "under the customs of the shipping point," 
and "without liability for delay or f allure to load. " The accepted order was 
given to the libelant's master, who proceeded wlth hls boat to the sbipping 
point, and waited three weeks for loading. On suit for demurrage, held (a) 
that, aside from the «xpress contract, a freighter who undertakes to load a 
vessel is boundto reasonable diligence in loading, and the défense of want of 
privity of contract was overruled. ^ 

2. Same— Privity op Contract. 

(6) That the respondents' delivery of the order to the master, with the In- 
tent that it sbould be acted on, and his action accordingly, imported an im- 
plied contract with him to load according to the terms of the accepted order. 

8. SAMB:— WtLLPOIi Dklay. 

(c) That the exemption from liability for delay or failure to load did not 
cover any delay or failure by the respondent's willful neglect or fault. 
4. Same— CusTOM of Port. 

((Q That the custom of the shipping point authorized delay by the freighter 
until ail the kinds of coal required could be loaded together. 

In Admiralty. Libel for damages in the nature of demurrage. 
T. 0. Campbdl, for libelant. 
BiddU & Ward, for respondents. 

Bbown, J. The libelant sues to recover damages in the natur^ of de- 
murrage for the alleged détention of the canal-boats H. C. Rew and 
Maggie Hager at Port Johnson, by not loading them in turn. On the 
20th of June, 1888, Kurtz, Crook & Co., having purchased coal of the 
respondents, deliverable at Port Johnson, drew an order upon their sup.. 
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erintendént at the NewYork office, directing them to load the canal-boat 
H. G. Rew wîth "Wilkesbàrre coal, 100 tons broken, and 125 tons eggj 
delivèrablè to Buchanan Bros;, 25th St. New York, North river." On 
thé baok of the order waS aprinted statement that the order was given 
upon thé following conditions: 

"FîM. The vessel named on this order shall take her regular turn at the 
shipi>ing wharf, and shall be governed in ail respects hj the customs of the 
shippihg point to which she issent*^ 

"Second. No liability for demurrâge! or other cause is to be incurred byj. 
D. Kurtz, Crook <fc Co., or by the cargo, or the consignées thereof, for delay in 
loading;auch delay to be borne by the yèssel." 

The order, being presented at the defendant's office at New York, waa 
stamped as usual: 

" Acoeptèd subject to thé folIOWihg conditions: The vèssel receivlng this 
order is to conform to the directions of the company's shipping agent at the 
point to which she is sent. "No liabilityis to be incurred for delay, or failure 
in furnishing a load to the vessel." 

The order was delivered by the respondents' agent to the captain 
of the Rew, who proceeded to Port Johnson, and filed the order with 
Mr. Martin, the respondents' shipping agent there, as customary, on the 
21st day of June. He was hot loàded uritil the llth or 12th of July, 
and claims that three qtherboats arriving after him were loaded first, 
and that he was not loaded "in turn," as provided by the order, and by 
the custom of that shipping point. Substantially the same facts are al- 
leged as r^ards the Maggie Hagér j which reported later. 

It is cbhtended on behalf oXtlie respondents that oh SUCh orders no 
direct action will lie by the inaster of the vessel detiained, for lack of 
privity of cqntract; because thé i«9pondents' contracta in such cases, it 
is said, aresolely with the drawera! pf the orders, i. e., the vendees of the 
coal. The right of a vessel to damages for détention, however, need not 
rest on express contract. The maritime law makes it the duty of the 
freighter, or of the o'wiiôr'br ijaiisigijiee of goods, who undertakes to load 
orto disnhai^ethe ship, to do so with reasonable promptness, and it im- 
poses on him a liability for the damages from détention arising from hia 
négligence or t|iïjustif5able delâi^. At comnlon law^ an action of trespass 
on the case would lie for this breach oif duty. Spraguev. West, Abb. 
Adm. 648, 558] Bacon v. Transportation Co., 3 Fed. Rep. 344; Hawgood 
V. îbna 0/ Cboi, 21 Fed. Rep. 681. 

The présent case is stronger. The défendants undertook and expressly 
agreed with' Ktittz, Croôk & Co.'to load this vessel subject to the terms 
of the written contract. The contract, as accepted' by.th^ respondents, 
was delivered by them to the master, with the inteht thât he should act 
on it, and go to Port Johnson, and wait his turn for this coal. The 
ûikster dîd 'èbj- ^télyïng' ûpon this ' àecepted order. The ordér -was duly 
filèd by the maiter àt POrt Johnfeotl'; and thus, by the contract witti the 
dràwer, the réèpondents becamo botind 'to load the vessel in turn, subjeijt 
to the other coiidîtions as to custom. While that order was outstanding, 
and the vessel was in waiting under it, Kurtz, Crook & Co. could not r©- 
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quke the respondeate tPjasçcept any «t^ier order for the sanie co^!|, or sue 
them for non-d^jvfirj, i^ndqy tl^eir original contracjLçf purchaaei sp long 
as the conditions of the accepted order wéfe fulfilled. The deiiveryjof 
the accepted order to the master, under such circumstances, and with 
such intent, imported an irûplied contract with the master that if he 
■would go to Port Johnson and wait his turn, subject to the other condi- 
tions also, he should beloaded with the libelant's coal. The exception, 
"no liabilitj' for delay or failure to load," does not include a willful, nor, 
in my opinion, a négligent, disregard of the contract; but only a delay 
or failure without the respondents' fault, or through the opération of some 
of the other conditions of the contract. The respondents, theretbre, were 
not only bound under their ordinary maritime duty as freighters, to load 
IhCi vessel without unreasonable delay, — that is, in this case, according 
to the express contract with the drawer, — but theimplied contract creàted 
thç same obligation. iJpoh either ground the vessel has a direct" rernedy 
^ainst the freighter; just as sho has a direct remedy against any owner 
of cargo that is boùnd to unload her, and who bas induced her to sub- 
mit to his direction. SpràgiK v. West, supra; Railroad. Go. v. Northa/in, 2 
Ben. 1; Orawfwdv. Méllor, 1 Fed. Rep, 638; Houge y. Woodruff, 19 Fed^ 
Rep. 136, 137, and cases there cited. 

The obligation to load in turn "under the custdrn of the shipping 
point," is shown not to require the shippers to load a part of the coal un- 
til they bave got the other part of the cargo that the order requires. The 
Rew was to be loaded partly with broken coal, and partly with egg; both 
Wilkesbarre coal. She was not entitled, under the custom, to take her 
place "in turn,"until the respondents had both kindsof coal with which 
to load her at once; and the proof does not show that the Rew could bave 
been loaded at any time with both kinds of coal before the other three 
boats complained of were loaded. As to the George Albertson, daiined 
to bave been loaded ahead, the proof is that her order was filed at the 
shipping point on the 30th of June, prior to the report of the Hager, and 
therefore entitled, apparently, to prior loading. One witness for the 
libelant says she did not arrive untii after the Hager. Either the wit- 
ness is mistaken, or there was some sharp practice by the other boat in 
falsely reporting her arrivai, and in filing, her order on the 30th of June, 
about which there can be no mistake, before she reached Port Johnson. 
The shipping agent testified that he had to rely upon the orders filed 
•with him, and the reports ;of arrivai. I think he was entitled to do so, 
as between différent vessels, until notice of irregularity was given him in 
filing the order before the vessel's arrivai, if such was the fact. Without 
such notice it was not to be expected that he should undertake to verify 
the reports of arrivai made by the captains of the canal-boats when they 
Qle their orders, or ascertain that the boats are açtually présent. The 
boats are reported in consideralfle pumbers, and lie at anchor at a dis- 
tance, untir their turn cornes. If the boat previously reported did not 
açtually arrive at that time, no notice of the fact appears to bave been 
given to the shipping agent, or any complaint made of her lack of a prior 
right to load. 
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The libel must be dismissed ; but in considération of the long déten- 
tion of tbe vessel, and her apparent rigbt, the dismissal muât be witb- 
out Costa. 



McCoBMicE V. Jabbett. 
(Dittriet Court, B. D. Missouri, E. D. Jannary 16, 1889.) 

1. TowAOB— NBaLiGBNCE— Unsbawobtht Tow. 

The respondent agreed to tow an noseaworthy barge loaded with îce from 
Quincy, 111., to St. Louis, Mo., for $300, on condition that the owner would 
assume ail rislis incident to unseaworthiness. The barge having sprung a 
leak on the voyage, owing to unseaworthiness, and being about to sinlc, held 
(1) that in such emergency respondent was bound to take such steps to pro- 
tect the owner of the barge from loss as ordinary and reasonable prudence 
would suggest; (3) that for violation of such duty respondent was liable for 
whate ver loss was sustained over and above what would hâve been sustained, 
if such reasonable and proper efforts had been made, and that it was libel- 
ant's duty to show such différence in the amount of tbe loss. 

S. Same. 

Under the contract aforesaid, although respondent was not négligent, he 
cannot recover the full contract price for towage, but only tbe reasonable 
value of towage to the place where the sinking occurred. 

{Syllabus by the Court.) 

In Admiralty. Libel for damages. 

This was a libel in personam, filed to recover the value of a barge and 
cargo of ice, which was sunk in the Mississippi river, near Clarksville, 
Mo., while on a voyage from Quincy, 111., to St. Louis, Mo. Libelant 
charged that the barge in question was carelessly run against an obstruc- 
tion while being landed at Glarksville, Mo., and in conséquence thereof 
sprung a leak and sunk. Also that after the barge was partially sunk 
in shoal water at Glarksville, it was hauled out into the stream, and 
landed below the town, where the water was deep, and there abandoned,. 
and in conséquence therof became a total loss. 

R. H. Kern, for libelant. 

MUls & FUteraft, for respondent. 

Thayee, J, In this case I announcè the foUowing conclusions of law 
and fact, namely: The barge Éast, at the time it was taken in tow by 
the steamer Jarrett, to be towed frôm Quincy, 111., to St. Louis, Mo., 
was not in a fit and proper condition to stand the voyage with a load of 
420 tons of ice stored whoUy on deck. In other words, the barge, so 
laden, was unseaworthy. One end of the barge was unquestionably in 
a bad condition. The stem-post was either weather-checked or rotten, 
and the planking about the stenï had burst its fastenings. An attempt 
had been made at Quincy to repair the defect by nailing pine plank to 
the stem-post, so as to strengtheu the bow, but the work had been im- 
perfectly done. When the barge reaohed Glarksville, Mo., and was tied 
up temporarily, the injured stem pointed up stream, and most likely 
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rested on the bottotn. Lying in that condition, the weight of ice on deck 
either split the injured stem-post, or burst the planking from the stem-post 
below the water line. The évidence in the case convinces me that the 
barge was properly landed at Glarksville, and was made fast to the shore 
by suflBcient lines. The sinking of the barge at that point was not 
due, in my judgment, to the careless manner in which the barge was 
landed or made fast, but was due to the inhérent weakness of the barge, 
as above explained, and its inability to withstand the ordinary incidents 
of a voyage with a load of 420 tons of ice stored on deck. I further con- 
clude that the respondent at first refused to tow the barge on account of 
its unseaworthy condition, but eventually agreed to transport it to St. 
IjOUÏs for $200, on condition that libelant would assume ail risks inci- 
dent to unseaworthiness. Under that agreement the voyage was under- 
taken. The resuit is that respondent incurred no liability on account 
of what happened to the barge up to the time that he attempted to tow 
the barge away from the landing at Glarksville, Mo., after it became 
water-logged. 

It may be conceded that, although the libelant had agreed to assume 
ail risks incident to unseaworthiness, yet that it was respondent's duty, 
after the barge had sprung a leak, to make ail reasonable and proper 
efforts to save the barge and cargo, or as much thereof as possible. Any 
violation of such duty would render the respondent liable, not for the 
entire value of the barge and cargo, necessarily, but for whatever loss was 
sustained by the libelant over and above what would hâve been sustained 
if reasonable and proper steps had been taken to save the barge and 
cargo. After a careful considération of ail the évidence, my conclusion 
is that the testimony in the case does not show with any degree of cer- 
tainty that the libelant sustained any greater loss by reason of the fact 
that the barge was towed from the landing at Glarksville, after it was 
partially sunk, and was tied up some distance below the town, than he 
would hâve sustained if the barge had been left at the landing. I con- 
sider it most probable that in any event the cargo (consisting, as it did, 
of ice loaded on deck) would hâve been, as it was, whoUy lost. As the 
barge careened at the landing, in the act of sinking, it would most likely 
hâve preoipitated the entire cargo into the river. This, I think, would 
bave been the necessary resuit before the ice could hâve been unloaded, 
if the necessary appliances had been at hand (which they were not) for 
unloading with economy and dispatch. Even if the cargo had not been 
lost in the manner last indicated, I think it very doubtful, considering 
the value of the cargo, and the expansé of obtaining the necessary ap- 
pliances for unloading, and of unloading it, whether a prudent owner, if 
the barge had been left at the landing at Glarksville, would hâve made 
any effort to unload, and thus save, the cargo. 

In opposition to thèse views it may be urged that the barge itself could 
hâve been raised more easily, and at less expense, if allowed to sink at 
the landing, than at the point below the town where it was subsequently 
moored and sunk. This may be true, but the évidence fails to show 
how much more it would hâve cost to raise the barge in the latter place 
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tlim în tlçe: lormer. The court îs accordingly without the means:pf as- 
pegsing.^ihe damage, even if it be eoijeeded that it would havcibeen morç 
prudent to baye lelt the barge at the landipg. From what has been saidj 
howevep, .1 wpjild not hâve, it infeifred thî^t the court finds that the ref 
sppndent; was in fact guiltyof négligence jn to,wing the barge from the 
Clarksviîle ijanding while in a sînking condition. Such conclusion, in 
my opinion, is not justified by the évidence. After the barge was par- 
tially submerged, and badly listed, the respondent was forced, by the 
necessities of the case, either to allow the barge to sink where it lay, or 
to pull it out into the strea,m, and attempt to land it at some other place, 
where it would rest on an even keel. , The latter course promised some 
advantagps in the way of preventing the cargo from sliding into the river, 
besides removing what would hâve been a formidable obstruction at the 
îanding, if the barge had there sunk. It appears to me that the respond- 
ent was conipelled to choose between the alternatives last named, in con- 
séquence of the unseaworthiness of the barge, for which the libelant was 
responsible; and although I am not able to say that he pursued the wisest 
course, yet I am equally unable to say, that he was culpably négligent. 
The respondent, under his contract, did not insure the sai'ety of the barge, 
He was simply under obligation to do what was prudent, and seemed to 
promise the best résulte for the owner in case a loss became imminent 
through unseaVorthiness. The évidence, as before stated, does not satisfy 
me that he was guilty of any culpable neglect in the performance of such 
duty. The libel will be dismissed in accordance with the foregoing 
views. 

The eross^deniands mentioned in the third and ninth articles of re- 
spondent's answer must be dismissed for the reasons foUowing: Respond- 
ent is not entitled to recover the fuU contract priée for towing the barge 
from Quincy to St. Louis, as the voyage was broken up at Clarksville* 
At most he can only recover reasonable compensation for towing the craft 
to Clarksville, Mo., and there is no évidence of the reasonable value of 
such service. The sum of $25^ claimed for towage from Cottonwood isl- 
and to Quincy bay, is not recoverable in this action,, as there is no légal 
évidence of a promise on libelant 's part to pay that sum, and no évidence 
of the reasonable value of such service. Both cross-demands are there- 
fore rejected, and a decreewiU be entered accordingly. 



Cali, V. The Addie Schlaefer. 

(Sisfnet Oowrt, D. Nea Jersey. January 7, 1889.) 

CoLUSTON— Bbtwbbn Vessb^s AT Whakp. 

The Bchooner S. was towed to a wharf, and berthed on the outsîde and wlthîn 

two or three f eet of the canal-boat 0., which was unloading at the wharf. The 

, , 8. was warned \>j the C. to keep off, or both would go aground at low water, 

and the C. be injured; but the S. remained where sbe was, although she could 

' easily hâve gotten away by employing a tug, if not by her own efforts. Whea 

.the tide fell, the C. ground:ed, knd collided with the S., receiving some injury, 
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■ but flnally getting away. On returning to her position, it was found thattbe 
8. had got Beveral feet doser to the wharf, in conséquence of which, at the 
next low tlde, tlie vessels again coUided, the C. receivihg f urther iniury. The 
& could easily hâve moved ott at high tide before the second collision. Eeld, 
ibax she was liabl« for the damages caused by both coUisions. 

In Âdmiralty. Libel forcoIHsîon. 

(hrpenter & Mosher, foT ^helaM. 

Bedle, MvÂrhdd ébMcOeà,: Soi claimants. 

Wales, J. This is a suit brought to recover dâttiages sustained by 
tHe canal-boat EUên Cslll in coUiding with the schooner Addie Schlaefer, 
•rthile bôth vessels were lying in the Morris canal-basin, Jersey City, 
cto the nights of the 8th and lOth of November, 1884. ïhe canal-boat 
h&d beén mbored to a wharf on the south side of the basin for Beveral 
dayB prior to the collision, discharging gaa-pipe. About midda,y on 
Satïlrday, the 8th, the schooner, loaded with fine wood, was towed iii 
by a tug, and berthed on the ontside and within twb or three feet of the 
Cdl, 80 that persons conid eàsily step from onë vessel to the other. Bôth 
veBsèls laid sidé by side, with their bows tothe wèstward. The tug had 
no sooner cast loôsè, than those on board the Schlaefer were warned by 
the men on the Call to keep off; because, if shé remàined where she was, 
both vessels would go aground at low water , and the canal-boat would be 
inîui<éd by the schooner; but the mate, who was in charge of the schooner, 
paid no attention to the warning. The tide was then at flood. Shortly 
aftér this, one of the hands on the Call went on board the Schlaefer, and 
requested thelatter to breast 6ff, so that the Call could hâve room to 
shift and continue her uriloading; but this request was also unheeded. 
Thèse occurrences took place during the absence of the captains of thè 
respective boats. When the tide fell, the Call grounded, and the bot- 
tom of the basih being composed of soft mud, and sloping from the 
wharf, she slîd dôwn against the schooner, her rail bêing caught under the 
ends of the pine wbôd which projectéd over thé side of the latter. There 
is some dispute as to whether the Call,li8ted,agàinst the Schlaefer, or the 
Schlaefer listed against the Call; but this matters little, since it is cer- 
taîd that the vessels were jarhmed together, and that on the rise of the 
tide, thèbow of thé Call was kept down by the projectîhg deck-lbâd bf 
the schooner, while her stern %as afloat, thus Straining and twistirig the 
Call, and doing other damage. By cutting off thèefidsof theWoôd, the 
Call wâs reléàsed, arid htoled out and lower down the basin, and was 
not brought bàck tt> thé t^Marf until Mbnday, thé' lOth. In'the meah 
time she had been turned end for end, so that her after-hatch could be 
unloaded by the derrick, and it was then discovered that she could not 
take exactly her former position between the wharf and the schooner, 
owing to the doser proximity of the latter. The work of unloading was 
continued on Monday, and, at the fall of the tide again on that day, the 
vessels once more came together, and the schooner's anchor ripped or 
stove in some planks of the Call's cabin. The schooner floated at high 
tide on Monday, and could easily hâve moved off, but persisted in hold- 
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îiig oft whereshe was. The élaimants allège that the tug had left the 
êfehooner aground, and that those on board were ignorant of the nature 
of thé bottom of the basin, which was uneven next to the wharf, and 
sloped rapidly away; that the sohooner was unable to move, and, being 
consigned to the same wharf, had a right to stay where she was left by 
the tug, in order to secure the place of the Gall when the latter had fin- 
ished unloading; that, on the other hand, the canal-boat could readily hâve 
hauled out from the wharf before low water, and should hâve done so both 
on Saturday and Monday nights, and so escaped the damages, which 
were the resuit of her own négligence. 

The testimony shows that the Schlaefer was in fault from the begin- 
ning, The CaU was entitled by precedence to maintain her position at 
the wharf until she had finished discharging her cargo. She had been 
unloading for several days before the schooner came in, and had grounded 
at low water without suffering any injury. The Schlaefer had received 
timely warning to keep ofif, and it was her duty to haye done so; but she 
obstinately refused to move. The excuse that she was aground, and could 
not change her position, is refuted by the fact that she did move a few 
feet on Monday, and could hâve gone further away had her captain been 
80 disposed. At ail events, a small outlay for the services of a tug would 
hâve put her in a place where she could do no harm to the CaU. Under 
the customary rule of "First come, first served," the Çall had possession of 
the wharf, and was entitled to reasonable room to work in without in- 
terférence by the Schlaefer, which had timely notice to keep out of the 
way when the tide feU. The mud at the bottom of the basin was very 
soft, and would not bave opposed much résistance to the moving of the 
schooner to a point lower down, or nearer the north side of the basin, 
and thus hâve left sufficient room for the Call. The testimony of the maté 
of the Schlaefer, that he received no notice to move ofif before it was too 
late for him to do so, is in direct contradiction of the libelant's witnesses. 
His examination was not taken until more than two years after the col- 
lision, and the lapse of t^me may hâve more or less impaired his recol- 
lection of the facts. The libelant's witnesses spoke of what was fresh in 
their memories, and had nô motive for misrepresentation. It was the 
duty of the Schlaefer to take every précaution to ayoid interférence with, 
or doing injury to, the Call, especîally after receiving the cautionary notices 
of danger. On thèse facts there can be no doubt of the law of the case, 
or that the collisions were caused by the fault of those having charge of 
the schooner. The Lake, 2 Wall. Jr. 52. There wiU be a decree for the 
libelant, with an order of leference to ascertain the damages. 
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YouNQ V. Fox et al. 

Fox a al. V. YouNG. 

(Oireuit Court, E. D. Tennessee S. D. Novémber 28, 1888.) 

1. Trusts— RiGHTs and Duties op Trustée— Cobpokations— Manager. 

P. owned thirty shares of stock in a corporation of which he was gênerai 
manager and director, which he sold to Y. for |7,000, $5,000 of which was 
paid. y. then took his place in the company as manager, etc. While he was 
acting as such, an oiHcer called on him with an attachment against P., and 
asked him if P. owned any stock in the company. He replied that he did, 
and pointed eut the 30 shares, and gave assistance in levying on tbem. 
He gave P. no notice of the suit, but attended the attachment sale, and bought 
the stock for |498. Y. having failed to pay the $3,000 when due, F., another 
Btockholder, who had guarantied its payment, paid it. In a suit between them 
as to the ownership of the stock, Y. relied entirely upon his purchase at the 
attachment sale, repudiating his purchase from P. Held. that he must be 
treated as holding the stock in trust for P. and F., and that, in view ot his 
conduct, he was not entitled to hâve refunded the $496 which he had paid. 

SL JUDGMENT— ReS AdJUDICATA. 

In a former suit between Y. and F. it was adjudged that Y.'s title to the 
stock was superior to F.'s under his payment of $2,000 to P., but the question 
of trust was not raised. Held, that that adjudication did not preclude F. and 
P. from asserting that Y. held as trustée. 

In Equity. Cross-bill to déclare and enforce a trust. On final hear- 
ing. 

De Witt & Thomas, W. L. Eakin, and Pettibone, Warder & Evans, for 
complainant. 

Richmond & Clark, for défendants. 

Key, J. March 5, 1883, H. G. Young filed hîs bill in the chancery 
court of the state of Tennessee, against the South Tredegar Company, al- 
l^ing his purchase of 30 shares of stock in said company, attached 
as the property of W. H. Powell in a suit in said court by the Benwood 
Iron & Nail Company against said Powell. The relief sought was to 
hâve said stock transferred to Young upon the books of the company, 
and to prevent the payment to any one of the dividends and profits which 
had accrued or might accrue on said stock, and for a decree of the same 
to Young, On the 5th of April, 1883, H. L. Fox filed his bill in said 
chancery court against H. G. Young and others, alleging that Fox waa 
the owner of said 30 shares of stock, and that Young had no title thereto, 
and he asked to hâve a decree declaring him the owner of said stock. 
The causes were Consolidated, and found their way to the suprême court 
of Tennessee, in which it was determined that Young was the lawful 
owner of the 30 shares of stock, and entitled to hâve them placed to his 
crédit on the books of the company, and to hâve a certificate issued there- 
for, and was entitled to aU dividends of said shares of stock since his 
purchase thereof; and the cause was remanded to the chancery court, so 
that an account might be taken of the matured dividends declared upon 
the stock since Young's purchase. 2 S. W. Rep. 202. Not content 
v.37F.no.8— 25 
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with this decree of the suprême court, Young filed ils bill in the chan- 
cery court to which the cause was remanded, alleging that Fox and one 
Duncan had appropriated large sums to which they were net entitled as 
salaries; that they had fraudulently appropriated the assets of the Com- 
pany; that they had fraudulently appropriated the dividends to which 
Young was entitled; that Fox sold the products of the company, and had 
charged and retained euormous commissions in bad faith and illegally, 
fpr which he should account; that thèse things had occurred since Young 
had filed his original bill, and Fox's interests in the company were at- 
tached to meet such decree as Young might obtain for dividend or other 
things, and for such dividends and profits as had accrued since his orig- 
inal bill had been filed, Said bill was answered, and Fox and Powell 
filed a cross-bill, in which it is alleged, among other things, that Young 
at t^e time he purchasedsaid stock was the gênerai agent and manager 
of the company, and as such had notice of the suit against Powell by the 
Benwood Iron & Nail Company, and concealed the fact of the suit from 
Powell, and Fox and PowelPs attorney; that under the circumstances of 
the case Young must be regarded as trustée for the company, and for 
Powell as a stockholder therein, and holds title to the stock as such trus- - 
tee., The cause was removed to the circuit court of the United States, 
where Young filed a plea to the jurisdictionof this court, but the court 
held the plea insufficient, as the removal of the cause did not bring with 
it the cause determined in the suprême court, but only the bill and the 
proceedings thereunder, filed after the case in the suprême court had 
been decided. Thereupoii Young asked for leave to dismiss his bill, and 
was allowed to do so, but the court held that this step did not carry the 
cross-bill, but that it remained as though itwere an original bill. Then 
Young pleaded the decree of the suprême court as a bar to the cross-bill, 
but this plea was held insufiicient, and then Young answered the cross- 
bill, and the cause bas been heard upon the pleadings and proof. 

The record is voluminous, and the very able and interesting arguments 
of counsel hâve taken a wide range, but I shall not undertake to review 
thèse; I shall do little mbre than give the conclusions to which I bave 
arrived. It may be as well to state hère that after most of the proof was 
taken complainant Fox moved for leave to amend his bill so as to al- 
lège more minutely and specifically the circumstances and facts attend- 
ing Young's relations as trustée towards the stock purchased by him, as 
shown by the proof under complainant's theory of the case, but the 
court held that under the gênerai allégations of the trust relations in the 
bill this proof is compétent, and therefore the amendment was unneces- 
sary, and would resuit in expense and delay for no sufficient reason. It 
is doubtful probably whether Young should bave been permitted tb dis- 
miss his bill after the cause had been removed, after défendants had an- 
swered it, and after Fox and Powell had filed their cross-bill. An ear- 
nest désire to avoid ail conflict with the state court, and to escape a trial 
of the matters passed under thé "considération of the state court, had a 
controUing influence in coming to the conclusion reached. When the 
complainant, Young, sought more than the decree of the suprême court 
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gavé hiini and the défendants took issue with him with'out relyîug' on 
that decree, in bar or otherwise, it may be questioned whether complaint 
ant could retreat from his position so as to intrench himself behind thià 
decree; still he was permitted to do so. 

The contre versy between Young and Fox in the state court was as to 
which had the légal title to the 30 shares of stock in dispute between 
them. Fox claimed thathe had the title by virtue of a purchase from 
Powell. Young claimed title under the sale in the suit of the Benwood 
Iron & Nail Company against Powell. The court decided that Young 
had the title; that is, that the title which he had by virtue of the .sale 
in the Benwood Iron & Nail Company case is superior to that claimed 
by Fox under the Powell purchase. This question is res judicata, and 
binds this court as well as the parties to the suit. In my opinion, 
however, this does not preclude Fox and Powell from asserting in the 
case pending hère, that Young held the légal title to the stock as trustée, 
either under express or implied contract, or by reason of fraudulent con- 
duct or coneealment. The question of trust was not raised, and was not 
required to be raised in the case decided by the state court; and the raat- 
ter of this trust is ail we bave to deal with in this suit, as I coneeive. 
Fox, Duncan, and Powell had owned theentire stock of the South Tred- 
egar Company.' The stock amounted to $30,000, face value. Powell 
owned $8,000 of this stock. It was agreed on ail hands that Powell 
should sell out to Young, and that Young should take Powell's place in 
the Company. On the 6th of February, 1882, Young agreed to pay 
PoweU for his stock $2,000 cash, and gave his note for $3,000, which 
was afterwards paid, and he was to pay $2,000 more by order or draft 
on Fox. The cash and note, $5,000 in ail, were paid, and 50 shares of 
the stock were transferred to Young. The other 30 shares were held 
by Powell until Young should pay the remaining $2,000. Powell, who 
had been gênerai manager and director of the company, retired, and 
Young took his place, and was to reçoive not only such dividends as 
might be declared upon his stock, but a salary as well. His position re- 
quired of him good faith and fair dealing with the interests of those 
whose capital had been placed in his charge for profitable management. 
In addition to this, his contract with Powell bound him to pay the 
$2,000 he had promised. Thus situated, what does Young do? June 
1, 18.82, the sheriff waited upon Young with an attachment in favor of 
the Benwood Iron & Nail Company, and inquired whether Powell had 
any stock in the South Tredegar Company. Young did not tell him 
that he had bargained for the stock, and owed $2,000 therefor, which 
might be attached, but, on the contrary, informed the officer that Powell 
owned the stock, gave such cheerful aid as he could in having it levied 
upon and hurried to a sale at the succeeding term of the court, — the term 
to which the suit was returnable, — without giving Powell or his attorneys 
any notice of the suit, as I believe, under the proof. Indeed, it appears 
that Young signed his name as manager, and affixed the seal of the cor- 
poration to its answer to the bill of the Benwood Iron & Nail Company , 
some days after his connection with the company had ceased, and when 
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he had no authority to act as Us agent or représentative, whîch action 
may harmonize with a scheme to keep the suit and the proceedings nnder 
it from going into the hands and under Ihe supervision of any officer or 
agent of the company. The resuit of the whole matter was that Young 
was able to purchase property for less than $500 for which he contracted 
to pay $2,000, — property, the stock of which has, according to his own 
showing in his bill, which he has dismissed, grown wonderfully in value 
since his connection with the company ceased. The gênerai facts in 
référence to the transactions indicated do not improve Young's position, 
but, on the contrary, aggravate it. Can a court of equity permit a party 
holding a trust relation, with the obligation of a personal contract resting 
upon him in addition, to disregard the duties of his trust, and the terms 
of his contract, to his advantage, and to the injury of his employer and 
obligée? Certainly not. 

Corning to this conclusion, it is next to be determined what relief is 
to be given. The proof establishes the fact that when Powell sold his 
stock to Young, Fox undertook to see to it that Powell should be paid 
according to the terms of his contract with Young, and that he did pay 
Powell for the 30 shares of stock after Young's failure to do so. To dé- 
cide that complainants should hâve a lien on the stock for the unpaid 
$2,000 and its interest would allow Young to reap a great advantage 
from his fraudulent conduct, according to his estimâtes of the increased 
value of the property, and the profits of its opérations. But his légal 
attitude hère and in the state court is in antagonism to and disaffirmance, 
it may be said répudiation, of his contract. His effort is to hold stock 
for which he was to pay $2,000 for $496. Under thèse circumstances a 
court cannot grant him relief in défiance of his position, and in the very 
teeth of his légal and équitable environment. His hands are not clean. 
To refund to him the $496 he paid for the stock would be to his advan- 
tage as against Fox, who paid Powell for the stock, as he had promised ' 
when the sale was made to Young. Thè money would be taken out of 
Fox's pocket to go into Young's, when Fox has kept his contract, and 
Young has repudiated his. Young's fraud is not constructive, or in any 
sensé innocent. It is positive, actual, intentioual, and he is entitled to 
nothing. I hâve not deemed it necessary to pass upon many of the po- 
sitions argued by counsel. The view I take of the case makes it unnec- 
essary to do so. A decree will be entered declaring that Young Jiolds 
title to the 30 shares of stock in trust, but, as Powell has sold and trans- 
ferred his interest therein to Fox, the title to the stock and its dividends, 
accretions, and prolits will be divested out of Young and vested in Fox, 
and the books of the company will be made to conform to this decree. 
Young will pay the costs. 
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McKey r.' Village of Hyde Paek. 
(Ovrcuit Court, N. D. lUinoi». December 17, 1888.) 

1. BouNDABiES — By Agrebmbnt—Feiîcbs— Erection bt Trbspasseb. 

The fact that a trespasser built a fence between two tracts of land will not 
support an implied agreement between the owners to recognize such fence a8 
a boundary line, where the lands are seldom used by euch owners. 

2. Dbdication— Bt Implication. , 

Where plaintifl knows, on attaining his majority, that a street has been 
opened and improved across his land, and such street isthereaftermaintained 
and used by the public with his knowledge, and without objection, for seven 
years or more, a dedication of the land embraced in the street may be inf erred 
by the jury.i 
8. Same— Phovincb dp Jury. 

Where plaintifC résides in another state during the seven years, but his co- 
tenant résides near the land, and pays the taxes thereon for ail the owners, 
including plaintifiE, without objection to theimprovementandnaeof the street; 
and the street enhances the value of the remaining lands, It is for the jury to 
say whether plaintifif had knowledge of the street. 
4. Same— Partition— Appboval by Village Trustées— Epfect. 

Approval by village trustées of the report of commissioners in partition pro- 
ceedings to which the village was not a party, the report partitioning the land 
occupied by the street, will not restore to plaintiff land previously dedicated 
by him to the public. 

At Law. 

This was an ejectment suit which involved the location of Forty-First 
etreet in the village of Hyde Park; the plaintifT claiming that the street, 
as laid ont and occupied by the village, was placed 23 feet too far north; 
and the case really involved the location of the southern line of the N. 
W. i of the N. E. J of section 3, township 38 N., range 14 B., and the 
construction of the United States survey and government descriptions, 
and conveyances by the canal trustées. The défendant claimed that such 
southern boundary line was the center line of Porty-First street, as oc- 
cupied; and the plaintiff claimed that such southern boundary line was 
23 feet south of the center line of the street as occupied. Section 3 is 
in the north tier of the township, and when the government suryay 
was made the shortage was put, as required by law, in the N. i of thq 
section, and the N. E. i was surveyed as containing only 157 acres. Th^ 
whole section was conveyed through the state of Illinois to the canal 
trustées. In 1849, the canal trustées sold the N. W. t and N. E. i of 
the quarter section at the rate of $15 per acre, and issued deeds of con- 
veyance, each in considération of $600, and describing the property as 
the quarter of the quarter, containing 40 acres, more or less. In 1852, 
the canal trustées sold and conveyed the south and north halves, respect- 
ively, of the south-east and south-west quarters of the quarter section, as 
containing 19 and a fraction acres each, more or less, and received pay 
in each case for that number of acres. The plaintifif hère claimed that 
by thèse conveyances it was shown that the canal trustées, in conveying 

' As to what will raise a presumption of dedication of land as a street, see Rube v. 
Sullivan. (Neb.) 87 N. W. Rep. 666, and note. See, also, City of Eurêka v. Croghan, 
(Cal.) 19 Pac. Rep. 485, and note. 
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the "north-west quarter of the north-east quarter" of the section, "con- 
taining forty (40) acres, moreorJless,"intencled toand did convey 80-167 
of the W. i of the quarter section; that is, the west line of the quarter 
section being about 2,623 feet long, the N. W. J of the quarter section 
would extend 80-157 of that distance, or about 1,334 feet, which is 14 
feet longer than a full quarter section. The défendant, on the other hand, 
insisted that the N. W. i of the quarter meant the equal half of the W. 
i of the quarter, and that the west line thereof would be just one-half 
pf the west line of the quarter section itself, or one-half of 2,623 feet, 
which was the basis taken for establishing the center line of Forty-First 
streët at the time it was laid out. Plaintifif also claimed that the line 
as claimed by him had been recognized and established by former own- 
ers by the érection of a fence. Défendant opened the street in 1873, 
and claimed a common-law dedication of the premises in dispute. Plain- 
tifif admitted a dedication of the south 33 feet of the strip, according to 
his survey, but claimed défendant had taken 23 feet more. The plat 
given shows more fully the situation of the quarter section. 

M". B. J of Sec. 3, 38, 14,-157.24 aorea. 
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Judge Doolitde and Henry McKey, for plaintiff. 
James R. Mann and Henry V. Èreeman, for défendant. 

Geesham, J., (chargîng ihejury.) The canal trustées owned the N. E, 
i of section 3, township 38 N., range 14 E. They conveyed the N. 
W. i of this N. E. i to P. F. W. Peck, describing it in the deed as the 
N. W. J of the N. E. i of the section, containing 40 acres, more or less. 
It is admitted that on June 1, 1866, Edward G. Cleaver held the légal 
title to this land, and on that day he and his wife by their deed con- 
veyed to Edward and Michael McKey, who were brothers, the south 10 
acres of the tract. In 187 3 the village of Hy de Park laid out and opened 
Forty-First street, 66 feet wide, from Grand Boulevard to Vincennea 
avenue, the center of which was a line equidistant from the north and 
south lines of the quarter section, on the theory that this was the true 
east and west boundary between the four quarters of the quarter section, 
and the true southern boundary of the McKey tract. The street thus 
laid out appears to hâve been used by the public without objection from 
abutting proprietors, until proceedings were cômmenced in the state 
court in 1881 for partition of the McKey tract. The decree of partition 
required the report of the commissioners as to subdivision to be ap- 
proved by the trustées of the village of Hyde Park, which was done, as 
appears by the folio wing entry on the plat: "Approved by the président 
and board of trustées this 8th day of September, 1882. E. W. Hen- 
EiCKS, Village Clerk." This plat, thus approved, was made a part of 
the report of the commissioners, which the state court by its decree con- 
firmed; but the village of Hyde Park was not a party to the suit and 
was not conduded by it. 

Samuel S. Greeley was employed by the commissioners to make the 
subdivision, and on the plat already referred to certified that it cor- 
rectly represented the subdivision as he had surveyed and staked it. 
Instead of taking a line east and west through the center of the quarter 
section as the true original southern line of the McKey tract, which was 
indicated by the center of the street, Greeley ran and staked a line 23 
feet south of thi6, thus giving to the McKeys 23 feet of the street; and 
the partition and subdivision were made on the theory that this survey 
was correct. The land in dispute is part of this 23 feet, it having 
been assigned to the plaintiff as part of his share as one of the heirs of 
Michael McKey, who died in 1868. The plaintiff became of âge in 1874, 
and lived at Janesville, Wis., until a year or two ago, when he removed 
to Chicago. Greeley gave you his reasons for refusing to recognize the 
center of the street as the true east and west boundary between the four 
quarters of the section, and I will not detain you by rehearsing his tes- 
timony on that point. You will bear in mind that the McKey 10-acre 
tract was taken off the south side of the N. W. t of the N. E. i, and 
you are instructed that the canal trustées conveyed to Peck one equal 
fourth of the quarter section, and that no subséquent conveyances of the 
trustées had the effect of either enlarging or diminishing that grant; and 
if you believe from the évidence that the center of the street is the center 
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east and west Une of the quarter section, then you are also instructed 
that it was and still is the true boundary Une, and that the plaintiff is not 
entitled to the land described in the déclaration, on the theory that the 
Greeley survey was correct. 

But it is contended that, even if the center of the street représenta the 
correct original Une, theadjoining proprietors, byagreement, estabUshed 
a boundary line still further south, which was représentée! by an old 
board fence. You hâve heard the évidence touching that fence, and it 
is for you to say whether it is sufficient to establish such an agreement. 
We are not inibrmed by whose authority the fence was built, when it 
was built, or who occupied the lands north and south at the time it was 
erected. You are to détermine, however, what the évidence is upon 
this point. If the fence was built by a squatter or trespasser, when 
the lands were of little practical use, and were therefore neglected by 
the owners, that of itself would not support an implied agreement to 
treat the fence as a boundary line. The law calls for clear proof in sup- 
port of an agreement between adjoining proprietors for the establishment 
of a boundary Une différent from the true one. I do not say that such 
an agreement may not be inferred from acts and conduct. For exam- 
ple, if two adjoining proprietors erect or maintain a dividing fence, or hold 
possession and cultivate land on either side of a fence for a long time, or 
for -a considérable time, that, of itself, mîght warrant an implied agree- 
ment between them to make the fence the true boundary line; but in this 
connection you will bear in mind that Mr. Henry McKey, who is one 
of the children and heirs of Edward McKey, and as such inherited an 
interest in the McKey tract, testifled that from the time the street was 
laid out, in 1873, until the Greeley survey, he supposed the true boundary 
line was the center of the street, and that the old fence did not represent 
the true line. It was not, he said, until Greeley informed him, in con- 
nection with the partition proceeding, the McKey heirs owned 23 feet 
of the street on the north side, that he thought of the old fence as the 
original boundary line. How far Henry McKey then and prior to that 
time represented the plaintiff and the other owners, you will détermine 
from the évidence. He certainly had acted as their agent to some ex- 
tent. It is admitted that he had paid the taxes on the tract, and that 
he knew of the laying out and iraprovement of the street. You wiU 
weigh ail the évidence, and détermine whether or not the McKeys, in- 
cluding the plaintiff', who became of âge in 1874, knew of the laying out 
and improvement of the street and its use by the public, without pro- 
test or objection, until informed by Greeley that there was a mistake in 
the location of the south boundary line, and that they owned 23 feet of 
the street. Mr. Henry McKey testified that he asserted the right of the 
McKeys to the 23 feet of the street when street assessments were made, 
and protested against such assessments; but did he do that before Greeley 
informed him that the McKeys owned part of the street? 

If you believe from the évidence that in 1874, when plaintiff attained 
his majority, he knew of the action of the village of Hyde Park in laying 
out, opening, and improving the street, and that thereafter and until the 
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partition suit was commenced, in 1881 or later, the street was maintained 
and used with his knowledge, and without objection by him, you are 
authorized to infer a dedication to that use of so much of the McKey 
tract as is embraced within the présent limita of the street. The owner 
of land niay dedicate it to the public to be used as a street, and, having 
once done so, he cannot recover the land thus disposed of so long as it 
is used for that particular purpose; and, while there can be no dedication 
unless it be the intention of the owner to so dispose of his property, an 
intention to dedicate may be inferred, if, with his knowledge and without 
objection, his land is improved and used for a number of years as a street. 
Was this street maintained, improved, and used from the time the plain- 
tiff became of âge until the partition suit was commenced, in 1881 or 
later, without the knowledge of the plaintiff ? During this time he y esided 
in a neighboring state, and one of his co-tenants, Henry McKey, was a 
practicing attornej' at Chicago, made no objection to the improvemerit 
and use of the street, and paid the taxes on the McKey tract for ail the 
owners, including the plaintiff. If it is true, as claimed, that the opening 
and improvenient of this street materially enhanced the value of Ihe Mc- 
Key lands, and thus greatly benefited the owners of the property, is it 
probable that during ail this time the plaintiff did not know there was such 
a street? Is it, or not, probable that Henry McKey failed to inform his 
co-tenants of action so material to their interests, if indeed they needed 
such information. 

If you find that the village of Hyde Park acquired, as against the 
plaintiff, the right to the strip of land in dispute, for use as a public 
street, was that right lost by the action of the state court in confirming 
the report of the commissioners in the partition suit, and the action of 
the village trustées in approving the plat which was made on the basis 
of the Greeley survey? I hâve already stated that the village of Hyde 
Park was not a party to the partition suit, and that it was not therefore 
concluded by the decree of the state court; and you are now further in- 
structed that if the plaintiff had dedicated his interest in the strip in 
dispute for use as a street, subséquent action of the trustées of the village, 
in connection with the subdivison of the McKey tract, did not hâve thé 
effect of restoring to the plaintiff what he had disposed of. 

Verdict for the défendant. 
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Borland v. Haven et d. 
{.CHrevîi Court, N. D. Califcrnia. December 17, 1888 ) 

1. COBPOKATIONS — STOCEHOLDEBS — StATUTOBT LiABILITY — CONSTITUTIONAIi 

Law. 

Section 833 of the Civil Code of California, flxingthe liability of stockhold- 
ers of corporations, adopted in 1876, is not in conflict witli article 12, § 3, of 
the constitution of California of 1879, and was by it expressly continued in 
force. 
8. Samb—Coubts— National Juhisdiction. 

New remédies afEorded by state statutes will be applied, and new rights 
eiven, enforced, in the national courts. Held, accordingly, that an action at 
law, to enforce the individual liability of stockholders, under provisions of 
the Civil Code of California, may be maintained in the circuit court of the 
United States. 
8. Samb— Bnforobment ob Liability— Evidence. 

In suits to enforce the statutory liabilities of a stockholder for his propor- 
tionate share of a debt of the corporation, under the Civil Code of California, 
testimony that wpuld be compétent in a suit against the corporation to re- 
cover sach debt, to establish the demand against the corporation, is compé- 
tent to establish the same against the stockholder. 
4 Same— BxTBNT of Liability — Assiqnmbnt op Stock. 

Under the Civil Code of California the liability of an owner of stock of a 
corporation continues until a transfer of the shares once held by him has 
been entered upon the records of the corporation, and this whether the 
' stock stood on the books of the corporation in the name of such owner, or in 
the name of some other person, as trustée, without disclosing the name of the 
. true owner. 
8. Same— DiRECTOB as Crbditoe. 

A stockholder, and even a director, may become a creditor of a corporation 
where the action is not tainted with fraud or other improper act. 

6. Same— Bajîks and Banking — Loans to Directoes. 

Where a bank advances money to a corporation upon a director's becoming 
seeurity, aûd the f orm of the security is a promissory note of the corporation 
made payable to the order of one of its directors, and indorsed by him to the 
bank, tlie transaction is betweeu the corporation and the bank, and not be- 
tween the corporation and the nominal payée of the note. In such case, 
-when the note goes to protest, and is afterwârds paid by the director, who is 
the nominal payée and the indorser, a liability accrues against the corpora- 
tion for the amount paid in favor of the party so paying. 

7. Samb — RbinbtatikgRbscindèd Contract. 

Where two corporations make a valid agreement, whereby an indebtedness 
of one corporation is extinguished, or assumed by the other, it is compétent 
for said corporations, by inutual agreement duly made, to rescind such agree- 
ment, reinstate the liability of the corporation so discharged, and place the 
parties in statu quo; and the stockholders of the debtor corporation in such 
case will become person allyliable for their respective proportionate shares 
of the liabilities so created or reinstated. 

8. Same — Directoes. 

Where the directors of a corporation, acting in good faith, upon the reports 
and représentations of the duly-authorized agents of the corporation, believ- 
ing them to be correct, borrow money for the purposes of the corporation, it 
is not necessary to show that the money so borrowed was ail actually appro- 
priated to the legitimate uses of the corporation, in order to establish an in- 
, debtedness against it, or a personal liability of its stockholders in favor of 
the lender of the mosey, or of the sureties who pay the loan. 

9. Limitation of Actions — Plbading and Pboof. 

The plea of the statute of limitations impliedly admits the existence of the 
demand, and the burden of proving a bar by the statute is on the party plead- 
ing it, as in the case of a plea of payment. Held, accordingly, that where a 
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portion of a demand îs claimed to hâve been barred, the party so c'aimiBg 
must prove the spécifie amount; mère proof tliat some portion is barred, not, 
sbowing the amount, is not sufflcient to establish that the bar of the statute 
applies to any. In the case of a running account, embracing only one entire' 
transaction or liability, the bar only attaches f rom the daté of the last item. : 

10. Pleadino — Tkial. 

Where a demurrer to a complaint is by the court overruled, its suflSciency 
■will not ordinarily be reconsidered at the trial. 

{SyUabus iy the Court.) 

At Law. 

This is a suit brought by plaintiff against défendants, to rpcover the 
shares, for which the défendants are respectively alleged to be person- 
ally liable, as stockholders of the Wyoming & Dakota Water Company, 
for moneys advanced by plaintiff to, and for the benefit of, said corpora- 
tion. The answer admits that the défendant, Nichols, separately but 
not jointly with Haven, held 2,500 shares of the stock of said company 

on May 27, 1879, and from that time till the day of June, 1^80, 

without specifying the day in June, and that défendant Haven, in sev- 
eralty and not jointly with Nichols, owned 2,500 shares of said stock 
from May 27, 1879, up to Novetnber, 1880. From the evidence,'the 
following additional facts are found : 

The Wyoming & Dakota Water Company is a corporation, organized 
and existing under the laws of the state of California, having its ofiScO' 
and principal place of transacting business at San Francisco, in said 
state, but its field of opérations in constructing, purchasing, owning, and 
maintaining water-ditches for supplying towns and cities with pure 
water and for mining and for other purposes, is in the territories of Wyo- 
ming and Dakota. Its capital stock is $5,000,000, divided into 100,- 
000 shares of $50 each. Of thèse, on May 27, 1879, 5,000 shares were 
issued and stood upon the books of the corporation in the name of the' 
défendant Haven, trustée, but défendant Nichols owned 2,500 of thèse 
shares, and défendant Haven 2,500, each in severalty. Afterwards, 
on April 6, 1880, this certificate was surrendered and canceled on the 
books, and the stock reissued intwo certificates of 2,500 shares each, in 
the name of said défendant Haven, trustée, but the shares, so issued, 
were owned respectively by said défendants, Haven and Nichols, in sev- 
eralty, each owning 2,500. The said shares were never afterwards trans- 
ferred on the books of said corporation: but, at the time of the com- 
mencement of this suit, the said stock represented by said two certifi- 
cates of 2,500 shares each, still stood in the name of said Haven, trustée, 
upon the books of said corporation. In the month of November, 1881, 
Haven delivered the certificate for 2,500 shares held by himself to one 
Roberts, with directions to hâve 100 shares transferred on the books 
to one Clay, for the purpose of making said Clay, who was an ex- 
pert in matters of book-keeping, a stockholder, and giving him a right i 
as such to examine the books and affairs of said company. Roberts, ' 
for bis services in the matter, was to hâve an interest, but no definite 
amount was specified. Said Roberts presented said certificate to the '■ 
secretary of said corporation to thus divide said certificiate,' and 4he sec- 
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retary havîng been recently appointed, and not being familiar with his 
duties, made an entry in the books with the view of transferring 100 
ehares to Qay, and leaving the other 2,400 shares still on the books in 
the name of said Haven, and of issuing two cprtificates in accordance 
therewith; but there was an unpaid assessment of one dollar per share 
upon the stock, and under the statute and by-laws of the corporation, 
no transfer could be made on the books of the company while there was 
an unpaid assessment upon it; and the président called the secretary's 
attention to the assessment and by-laws, and on that ground declined to 
sign the transfer or issue the new certificates to Clay and Haven. The 
incomplète attempted entry and transfer on the books was thereupon 
canceled, and the certificate for 2,500 shares retumed to the party pre- 
senting it for division and transfer as aforesaid, thus leaving the stock 
standing in the name of Haven upon the books, as when first issued. 
What became of the certificate afterwards is not shown by the évidence. 
There never was any other transfer on the books of the company, and 
no other was ever attempted or demanded. Nichols, some time in 1880, 
delivered his certificate for 2,500 shares to a Mr. Honore in New York 
with certificates of stock in three other companies, the whole to be sold 
for $20 per four shares; that is to say, $20 for four shares, embracing 
on© in each company. That is the last known of those shares, so far as 
the évidence shows. They were never transferred on the books of the 
owporation, or presented for transfer; and the fact of the delivery to 
Honore, as stated, and sale, if sale there was, was not brought in any 
way to the knowledge of the corporation. 

The plaintiÉPwas a large stockholder, originally having 20,000 shares 
of the stockj and a director in the corporation from its organization un- 
til August 12, 1880, and on August 12, 1880, he was président of the 
board of directors. On said August 12, 1880, he resigned his position, 
both as président and director, and Jules P. Cavallier was elected director 
in his place, and Thomas Barr as président of the board. Plaintiff" was 
never afterwards a director or oflScer of said corporation. On said Au- 
gust 12, 1880, several directors resigned and others were elected in their 
place. Those elected were elected in plaintiff Borland's interest and 
through his influence, he having furnished them with the stock neces- 
sary to qualify them to be directors. Prier to the création of the second 
and. subséquent indebtedness hereinafter set ont, to-wit, on June 30, 
1880, 16,552 shareë of the stock of said corporation were duly sold for 
unpaid; assessments, and purchased in at said sale by the corporation, so 
that there thereafter remained of the stock of said corporation outstand- 
ingiin the hands of the shareholders, but 84,448 shares upon which to 
distribute the liability for any indebtedness thereafter accruing. The 
sajd corporation had no funds for carrj'ing on its opérations other than 
money raised from assessments on its capital stock. On June 10, 1880, 
the duly-authorized superintendent of the Wyoming & Dakota Water 
Company, at Golden Gâte, D. T., drew a draft at three days' sight on 
th© président of said corporation at San Francisco, in favor ofthe Mer- 
chants'. Natio^ial Bank at Deadwood, for $25,000, being for alleged in- 
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debtedness incurred în the business of tbe corporation in the construc- 
tion of its Works, and for the other purposes of the corporation, etc., ia 
Dakota territory, which draft was sent by the payée to the Bank of Cal- 
ifornia at San Friincisco, for collection, and was duly presented to the 
drawee for acceptance, and accepted on June 18, and payable on June 
21, 1880. A draft similar in ail respects was drawn by said superin- 
tendent at the same place, payable at the same time in favor of the First 
National Bank of Dakota, for $20,000, which was sent to Wells, Fargo 
& Co., in San Francisco, for collection, and which was in like manner 
on the same day presented for acceptance, and accepted payable on June 
21, 1880. The corporation was without funds to meet thèse drafts, and 
was compelled to borrow. Upon application niade, the Bank of Cali- 
fornia agreed to àdvance the money, if plaintiff, Borland, would indorse 
the note, or guaranty its payment, but not otherwise. Thereupon plain- 
tiff promised to guaranty the payment upon.being paid 10 per cent, per 
annum interest upon the money he should be required to pay upon bis 
guaranty. A meeting of the board of directors was called to act upon 
the matter, and met on June 21, 1880. At this meeting a resolution 
was adopted in pursuance of the previous understanding between the 
plaintiff and the directors individually, authorizing the président and 
secretary to exécute a note for $45,000, the aolount of the two drafts, 
payable to the order of A. Borland, A. Hemme, and R. N. Graves, at 
the Bank of California; the resolution reciting. that it was "in order to 
settle the indebtedness of the company ta the Bank of California." The 
note was accordingly executed and the money obtained with which the 
drafts were paid. This note went to protest, and was afterwards paid, 
with interest, by plaintifif, Borland, on August 31, 1880, the amount 
of interest being $887.50. Notarial fées for protest, $5. At the tinie 
of this payment, plaintiff, Borland, had ceased to be a director in tha 
corporation. On or about September 26, 1880, plaintiff, Borland, paid 
and took up in like manner on behalf of said corporation a draft of the 
superintendent of the Wyoming & Dakota Water Company, dated Golden 
Gâte, Dak., September 10, 1880, in favor of the First National Bank of 
Dead wQod , on the président of said company at San Francisco for $6 ,000 ; 
and on or about November 1, 1880, another similar draft drawn at the 
same place, in favor of the same party, dated October 1, 1880, for $3,500. 
Thèse drafts were drawn for moneys represented by the superintendent 
and believed to be used in the business and for the purposes of the cor- 
poration, and they were afterwards recognized by the board of directors 
as properly drawn and paid. Plaintifif, Borland, also paid, on behalf 
of the said corporation to Messrs. Garber & Thornton, for légal services 
rendered to said corporation, Wyoming & Dakota Water Company, in 
the latter part of 1879, and fore part of 1880,. in litigating the right and 
title of said corporation to the waters of certain. streams appropriated to 
their use as hereinafter stated, and for other légal, services relating tothe 
business of the. corporation, the sum of $6i8D4.15. The moneys so ad-; 
vanced by plaintiff and paid on behalf of said corporation to Messys; 
Garber & Thornton, were paid.. at différent times as their services were 
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rendered from August or September, 18,79, to August, 1880. The Father 
deSmet Consolidated Gold Mining Company was a corporation organized 
and existing under thelaws of the state of California, having its principal 
business office in San Francisco, in the state of California. Its object 
and its business was to carry on gold mining opérations in the said terri- 
tories of Dakota and Wyoming. It was the first organized of the two cor- 
porations herein mentioned, and was a successful and dividend-paying cor- 
poration. The plaintiflP, Borland, owned 48,000 of the 100,000 shares 
of the stock of the Father de Smet Company, purchased mostly from the 
défendants, Haven and Nichols. From the organization of the Wyoming 
& Dakota Company, the stockholders were identical or nearly so with 
those in the Father de Sraet Company, until the stock in the latter be- 
came somewhat scattered. The offices of the two corporations were in 
the same place in San Francisco, and the same party, Théodore Wid- 
man, was secretary for both corporations from the beginning until after 
the occurrence of the transactions which constitute the subject matter of 
thig suit. Plaintiff, Borland, was a director in the Wyoming & Dakota 
Company until he resigned on August 12, 1880, as hereinbefore stated. 
At the same time he was also a director in the Father de Smet Company 
till August 12, 1880, when he resigned his position as a director in that 
Company, and another in his interest was elected in his place. On the 
same day one other director resigned and another was elected in his 
place, through Borland's influence and in his interest, Borland having 
fumished the stock necessary to qualify both parties so elected to be di- 
rectors. 

Before and on August 20, 1880, défendant George D. Haven was a 
director in the Wyoming & Dakota Water Company, and he so conlinued 
a director in said company till he resigned said position at a meeting of 
said board of directors, held on November 12, 1880, at which meeting 
he resigned his position as director, and Charles H. Cook was duly 
elected in his stead. Said défendant Haven was also, during the same 
period, and longer, a director in the Father de Smet Consolidated Gold 
Mining Company. The two companies, having common stockholders, 
and in part, at least, common directors and officers, worked in harmony. 
Thé Wyoming & Dakota Water Company was without funds or resources 
to construct its canals or carry on its business except such as were de- 
rived from assessments upon its stock, and the Father de Smet Com- 
pany advanced large sunis of money from time to time to said company, 
which were expended in constructing the water-ditches or canals and 
other Works of said Wyoming & Dakota Water Company; and when the 
first two assessments of the stock of the latter company were paid, the 
moneys so paid on assessments were paid ovér to the Father de Smet 
Company upçn the advances made as aforesaid, but the assessments col- 
lected were dnsufficientito pay ail the advances so made from time to 
time; Early in the month of August, 1880, or before, the Father de 
Smet Company refused'to advance any more money, and denianded a 
repayment of the balance due on prior advances, which then amounted 
to about $90,000. A plan of settlement was suggested, and in pur- 
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suance thereof, at a meeting of the directors of the Wyoming & Dakota 
Water Company, held on August 12, 1880, after the résignation of 
plaintiff as director, as aforesaid, a résolution was unanimously adopted 
providing for conveying to the Father de Smet Company ail the prop- 
erty of said Dakota Water Company upon the terms that, upon the 
exécution of such çonveyance, the Father de Smet Company should as- 
sume and agrée to discharge ail the liabilities of the said Wyoming & 
Dakota Water Company, amounting to $150,000, whether the same 
should be more or less, and make and deliver to said latter company the 
negotiable promissory notes of said Father de Smet Company, — one pay- 
able in 90 days after August 13, 1880, for $100,000 gold coin, and the 
other, for a like amount, payable 6 months after August 13, 1880; 
and should further discharge said water company from ail claims, de- 
manda, and liabilities by reason of any indebtedness arising from ad- 
vances and payments already made by the Father de Smet Company to 
or on account of said water company, and authorizing the président and 
secretary to exécute and deliver such çonveyance on the performance by 
the Father de Smet Company of the conditions indicated. On the same 
day, August 12, 1880, the directors of the Father de Smet Compa,ny 
met, and after the résignation of plaintiff, Borland, as director, and the 
«lection of bis successor, as hereinbefore stated, said board passed unani- 
mously a resolution, the counterpart of that hereinbefore cited, author- 
izing the purchase and acceptance of the çonveyance of the entire prop- 
«rty of the Wyoming & Dakota Water Company, and the exécution of 
the notes and discharge of the latter of ail of its prior liabilities, and di- 
recting its président and secretary to receive the çonveyance and exécute 
and deliver the proper notes and other acquittances and papers. In pur- 
guance of thèse résolutions the corporations, respectively, by their prési- 
dents and secretaries, executed and duly delivered and exchanged thecon- 
yeyances, notes, releases, acquittances, and papers provided for. JEight 
days thereafter, on August 20, 1880, the board of directors of the Wyo- 
ming & Dakota Water Company held another meeting at which the de- 
fendaUst George D. Haven, beinga director, was présent and acted asa 
director, !at which meeting a resolution was, on motion of said défend- 
ant Haven, unanimously adopted, which, after reciting that the said' 
purchase and çonveyance of the property of the Wyoming & Dakota 
Water Company, and assumption of the debts and discbarge of the lia- 
bilities for advances to said company by the Father De Smet Cçmpany, 
: and the exécution of the several notes and discharges by the latter cor- 
poration to the former, as provided by the said resolutions of said corpo- 
rations, respectively, passed August 12, 1880, were not satisfactory to 
the stockholders of the Father de Smet Company, rescinded and annulled 
the said several resolutions of August 12th and the transactions had in 
pursuance thereof, and placed the said parties m statu g«o. It author- 
ized the président and secretary to receive a reconveyance of the prop- 
erty before conveyed as aforesaid, and upon such receipt to deliver up 
the notes and other papers received under thè arrangement provided for 
■ in said prior resolutions. On the same day, August 20, 1880j the board 
. -oî direptoi^Bof the Father de Smet Company met, the défendant George 
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D. Haven being a director, and présent and acting as one of the direct- 
ors, and at said meeting, on motion of John McGillivray, seconded by 
said défendant George D. HaVen, a corresponding resolution was passed 
rescinding and annulling the said resolutions of August 12th and ail ac- 
tion had under them; and, on motion of said défendant Haven, a fur- 
ther resolution was unanimously adopted to the effect that the reconvey- 
ances, exchange of documents, rescinding said action, and canceling the 
said notes be conducted in accordance vvith the advice of John Garber, 
attorney at law. In accordance with thèse resolutions the Father de 
Smet Company, on the same day, said August 20, 1880, reconveyéd to 
the Wyôming & Dakota Water Company ail the said property before 
conveyed by the latter to the former, and the Wyoming & Dakota 
Water Company, in considération thereof, and of its promise, surren- 
dered to the Father de Smet Company ail the notes, releases, acquit- 
tances, and papers received from it, and ail were canceled, and the whole 
transactions were thereby rescinded and annulled, and the parties by 
mutual agreement, placed in statu quo. Afterwards, on November 12, 
1880, there was held another meeting of the board of directors of the 
Wyoming & Dakota Water Company. At said meeting, after receiving 
and accepting the résignation of défendant George D. Haven, and the 
élection of his successor, the said board passed unanimously a resolution 
that said company exécute and deliver to the Father de Smet Mining 
Company, a negotiable promissory note, for the sum of $90,787.03, said 
résolution containing the recitation, "said sum being thé amount of the 
existing indebtedness due from the company to the Father de Smet Con- 
solidated Gold Mining Company," said note to be made payable to said 
dompany, or order, 24 days after date, without grâce. The président 
and secretary were thereby duly authorized to exécute saîd note in the 
name of the corporation, àffix the corporation seal thereto, and deliver it 
ta said Father de Smet Company. This note was for advances made to 
the said corporation before the- said transactions under the said resolu- 
tions of August 12, 1880. In pursuance of this resolution a note was 
afterwards duly executed in the name of the Wyoming & Dakota Water 
Company and delivered to the Father de Smet Consolidated Gold Min- 
ing Company, which note is in the words and figures foUowing: 

"$90,787^ San Francisco, Nov, 12th, 1880. 

"For value received, twenty-four days after date, without grace.'the Wy- 
oming and Dakota Water Company promises to pay to the Falher de Smet 
Consolidated Gold Mining Company or order, the sum of ninety thousand 
seven hundred and eighty-seven and ~ dollars. 

[Signed] "Wyoming and Dakota Water Company, 

( Seal of t "By Thomas Bark, Président, 

} Company, j "Théodore Widm an, Secretary." 

At a meeting of the board of directors of the Father de Smet Gold 
Mining Company, also held on the 12th day of November, 1880, a reso- 
Intion was unanimously passed authorizing the sale^ indorsement and 
transfer of said note and any and ail right of action arising thereon in 
favor of the said payée, tosaid Borland, in considération of the payment 
of the amount named in the note by plaintiff Borland, and in pursuance 
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of said resolution, the said Borland having paid the said sum named 
therein to the said Father de Smet Company, the said note was duly in- 
dorsed, assigned and delivered to said Borland in pursuance of the pro- 
visions of said résolutions. Said Borland paid this money and took the 
assignment of the note November 16, 1880. Said payment was made 
by said Borland on behalf of said Wyoming & Dakota Water Company, 
in pursuance of an understanding before that time had with the trustées 
of said Company, that he should advance the money for the purpose, 
and receive 10 per cent, interest for the money so advanced. Before 
the payment of said money so advanced, but after the indebtedness had 
accrued said Borland had sold to Mr. J. B. Haggin ail his interest in 
both the said Wyoming à Dakota Water Company, and the Father de 
Smet Consolidated Gold Mining Company. The right to the water of 
certain streams taken up and appropriated by the Wyoming & Dakota 
Water Company for the purposes of the corporation and for the convey- 
ance of which to the place of sale and use, it constructed ditches at large 
expense, was disputed by other parties, and in a suit vigorously litigated 
to détermine the right and title to those waters, a judgment was renderëd 
agàinst the said corporation some-time in August, 1880, which greatly 
reduced the value of its property, and renderëd the stock nearly or quite 
worthleSs. Had the corporation been successful in this suit, and sus- 
tained its title to the water, it would hâve possessed one of the most val- 
uable properties in that région of country. After this judgment no fur- 
ther assessments were paid, and no further ad varices of money made by 
the Father de Smet Company. At a meeting of the board of directors 
of the Wyoming & Dakota Water Company held at the office of the Com- 
pany on February 1, 1881, a resolution was unanimously and duly 
passed in the words and figures foUowing, to-wit : 

"Whereas, the Wyoming and Dakota Water Company is indebted to A. 
Borland as. foUows, to-wit: First, upon a note made by said Company to the 
Father de Smet Consolidated Gold Mining Company, dated November 12, A. 
D. 1880, payable 24 days after date, for the sum of $90,787. ^ (ninety thou- 
sand seven hundred and eighty-seven ~ dollars,) indorsed by said Father de 
Smet Mining Company without recourse, upon which there is this day due 
principal and interest $92,365.77. Second, for moneys lieretofore paid by said 
A. Borland for légal services renderëd said company, the further sum of 
$6,854.16. Third, for the overdrafts of said company upon the Bank of Cal- 
ifornia for the sum of $9,829,83, which said Borland has agreed to pay and 
this day pays. Said three several sums amounting this day to $109,049.76. 
Now therefore, resolved, that this day the said Wyoming and Dakota Water 
Company exécute and deliver to said Boiland, its promissory note, due and 
payable ten days after date for the sum of $109,049.76, with interest thereon 
from date until paid at the rate of ten (10%) per cent, per annum and the 
président and secretary of this company are hereby autliorized and directed to 
exécute said note in the name of, and for and on behalf of this company, and 
the secretary to afiTix the officiai seal of the company thereto." 

The said sum of $109,049.76, indebtedness of said corporation to said 
Borland mentioned" in said resolution is made up of the several sums paid 
and advanced on the drafts for $6,000, the draft of $3,500, the sum of 
$6,854.16 altomey's fées paid to Messrs. Garber & Thomton, hereinbe- 

' v.S7F.no.8— 26 
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fore mentioned, and thé note ftom the Wyoming & Dakota Water Com- 
pany to the Father de Snaet Consolidated Gold Mining Company for 
$90,787.03, paid by plaintiff Borland as hereinbefore in the finding of 
facts stated, and the interest due on said several sums so paid. In pur- 
suance of the authority conferred by the foregoing resolution, a negotia- 
ble note for the amount specified as being due was duly executed and 
delivered to plaintifF, Borland, on said Ist day of February, 1881. The 
indebtedness from the Wyoming & Dakota Water Company to the Father 
de Smet Company for moneys advanced as hereinbefore stated, the bal- 
ance of which is included in thte note, arose and accrued while said Bor- 
land was a stockholder in said Wyoming & Dakota Water Company. 
Prior to said February 1, 1881, and to the passing of said resolution and 
making of said note, said plaintiff Borland had disposed of ail his inter- 
est in both corporations to J. B. Haggin. On May 17, 1881, the sum 
of $11,219.13 was paid and credited on said sum of $109,049.76 due as 
aforesaid on February 1, 1881, apd on August 18, 1881, the further 
sum of $27,455.90 was paid and credited on said sum and duly applied 
in part payment thereof. No other or further sums bave been paid upon 
the indebtedness hereinbefore set out, and the balance thereof is now 
due, together with interest on said sum of $45,000 at the rate offive- 
sixths of 1 per cent, per month and interest on the balance of said sec- 
ond sum of $109,049.76 at the rate of 10 per cent per annum, said sums 
now due to said plaintiff from the Wyoming & Dakota Water Company, 
aggregating the sum of $214^855.46 in United States gold coin, on this 
3lst day of December, 1888. Said plaintiff Borland, before the matu- 
rity thereof, indorsed, transferred and delivered said note for $109,049.76 
to one Samuel McMasters, and the said McMasters as such indorsee and 
assignée on the 17th day of March, 1881, commeuced a suit thereon in 
the district court of Lawrence county, territory of Dakota, against the 
said Wyoming & Dakota Water Company, the maker thereof, to recover 
the amoUnt due on said note, in which suit a judgment was duly en- 
tered on April 28, 1881, for the sum of $111,506.71. Executions 
were subsequently issued upon said judgment, and the property of said 
défendant sold and the net proceeds thereof at said sale applied on said 
judgment in part satisfaction thereof, the said two several payments of 
$11,219.13 and $27,455.90 hereinbefore mentioned as credited as pay- 
ments on said note, being the said net proceeds of the sales of the prop- 
erty of said company hereinbefore set forth. The said note was held by 
said McMasters and said suit brought in his name for the use and bene- 
fit ofsaid plaintiff, Borland) as the real owner thereof, and after said 
judgment and exécutions, the said judgment and the balance remaining 
Jue.thereon were duly assigned to said Borland by said McMasters and 
at the commencement of this suit, said Borland was the real and bona 
fide holder thereof, and ehtitled 10 the moneys due thereon. During ail 
the time while the transactions hère in question were occurring, the said 
Wyoming & Dakota Water Company had superintelidents in charge of 
its Works and opérations in the said territories of Wyoming and Dakota, 
who were severally duly authorized by resolutions of the board of trustées 
duly passed, to act as its agent la the construction of its works, and the 
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managernenl of its affairs in said territoriesj and said agents in acoord- 
ance with their prescribed duties, reported moilthly to the board of trus- 
tées of said corporaition at San Francisco the work performed, the cbar- 
acter and amount of exi^enditures on behalfof the corporation, the lia- 
bilities incurred, etc., and as authorized, drew their drafts from time to 
time on the président of the corporation at San Francisco for moneys to 
meet the éxpenses thus incurred, in the manner hereinbefore indicated 
with respect to the several drafts in question, and thèse reports were ac- 
cepted as correct and acted upon by the board of directors, and forrhed 
the basis of the entries in the books of the corporation upon this sub- 
ject, the said directors having made no actual personal inspection and 
having no actual personal knowledge of the opérations of their super- 
intendents, except that upon one occasion plaihtiff, Borland, visited 
the région of the opérations of the corporation, and made a gênerai, ex- 
tensive inspection of the works, passing over and examining 10 or 12 
miles on each end of the ditch or canal of the corporation; and the trans- 
actions now in question and ail other transactions by the board of direct- 
ors of said corporation respecting the affairs of the corporation in said 
territories were based upon the said reports and other information re? 
ceived from their said superintendents and agents and such information 
as said Borland obtained in his said tour of inspection. 

There was due and owing to plaintiff, Borland, from said corporation 
the Wyoming & Dakota Water Company upon the indebtedness alleged 
in the cause of action in the complaint herein first stated, on the 31st 
day of December, 1888, principal and interest, the sum of $132,351.36 
in United States gold coin, and there was due and owing to plaintiÉF, Bor- 
land, from said corporation on said 31st day of December, 1888, upon 
the indebtedness alleged in the cause of action second in the complaint 
herein stated, principal and interest, the sum of $82,504.10 in United 
States gold coin, and the total indebtedness of said corporation to plain- 
tiff on said 31st day of December, 1888, was, aiid is, the sum of $214,- 
855.46 in United States gold coin. At the time when the indebtedness 
first in said complaint stated was incurred by said corporation the Wy- 
oming & Dakota Water Company, the total number of shares of the 
capital stock of said dorporation issued to and held by stockholdera 
of said corporation liable to contribute for and on account of the debts 
of said corporation and for said indebtedness was 84,448, and at the 
time the indebtedness second in said complaint stated was incurred by 
said corporation the Wyoming & Dakota Water Company, the total num- 
ber of shares of the capital stock of said corporation issued to and held 
by stockholders liable to contribute for and on account of the debts of said 
corporation and for said last-mentioned indebtedness was 100,000 shares. 

Geo. W. Towk and John Garber, for plaintiff. 

McAUister & Bergin, for défendant. 

Before Sawyee, Circuit Judge. 

Sawyer, J., (afier stating the facts as above.") The principal question 
presented on the facts as found in this case, is, whether the défendants 
Haveo and Niohols axe personally liable to plaintiff, respectivelyy for a 
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share of the îndebtedness of the Wyoïning & Dakota Water Company 
paid by said plaintiff in the manner stated, proportionate to the amount 
of stock held by them in severalty, as compared with the whole amount 
of stock liable to contribute. Section 322 of the Civil Code of California, 
as amended in 1876, provides that — 

"Each stockholder of a corporation is individually and personally liable for 
such proportion of its debts and liabilities, as the amount of bis stock, or shares 
owned by him, bears to the whole of the subscrlbed capital stock, or ahares 
of the corporation, and for. a like proportion only of each debt or claim 
against the corporation. * *" * If any stockholder pays his proportion of 
any debt due from the corporation, incurred while he was such stockholder, 
he is relieved from any further persoual liability for such debt, and if an ac- 
tion has been brouglit against him upon such debt, it shall be dismissed, as to 
him, upon his paying the costs, or such portion thereof as may be properly 
chargeable against him. The liability of each stockholder is determined by 
the amount of stock or shares owned by him at the time the debt or liability 
was incurrt'd, and such liability is not released by any subséquent tfansfer of 
stock." 

Thus, taking the several provisions together, a stockholder is person- 
ally liable ior his proportionate share of each debt of the corporation and 
of each debt, only, contracted while he is a stockholder. This section 
was in force at the time of the adoption of the amended constitution in 
1879, and it has never since bèen changed. Article 12, § 2, of the con- 
stitution of 1879 is as follows: "Dues from corporations shall be secured 
by such individual liability of the corporators, and other means as may 
be prescribed by law." And section 3 of the same article, provides, 
that "each stockholder of a corporation * * * shall be individually 
and personally liable for such proportion of ail its debts and liabilities 
contracted or incurred during the time he was a stockholder, as the 
amount of stock or shares owned by him, bears to the whole of the sub- 
scribed capital stock or shares of the' corporation." Thus the section of 
the Civil Code, taking its provisions together, is precisely like this provis- 
ion of the constitution, except by express provision, no one créditer can 
collect more than the share of his own particular debt of the stockholder, 
whether he has paid his share of the debts to other creditors.or not; but 
the liability in the aggregate of the stockholders is precisely the same 
under each, since the aggregate of the stockholder's share of liabilities 
to each creditor is equal to his share of the liabilities upon the, whole 
debt or liabilities of the corporation. It is urged that the constitution 
on this subject is not self-executing, but that it requires législation to 
give it effect; that section 322 of the Civil Code, is inconsistent with sec- 
tion 3 of article 12 of the constitution of 1879, and is, therefore, undet 
section 1, art. 22, repealed by it; and, since there bas been no- other 
législation on the subject, since the adoption of the new constitutioti, to 
give the constitutional provision effect, that this right of creditors td en- 
force the Personal liability of stockholders bas lapsed. Section 1, art. 
22, referred to provides "that ail laws in force at the adoption of this 
constitution, not inconsistent therewith, shall remain infull force and 
«ffect until altered or repealed by the législature." If, therefore, the 
provisions of section 322 quoted are not inconsistent with the pyoyis- 
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ions of article 12, § 3, they are, in express terms, continued in force. 
As we hâve already seen, they are clearly net inconsistent, but iu ail re- 
spects in harmony. Under both, the stockholder is liable in the aggre- 
gate for his proportion of ail debts and liabilities of the corporation con- 
tracted while he was a stockholder, and no more. The constitution does 
not provide how the liability shall be enforced, whether against each 
stockholder separately, or ail jointly, while the statute goes further, and 
does so provide for its enforcement, and that provision is not inconsist- 
ent with the provision of the constitution, but in the end it reaches the 
saaie resuit. Larrahee v. Baldwin, 35 Cal. 156, and other cases affirm- 
ing it, establish thia point. Were section 322 to be formally re-enacted 
now by the législature, would anybody prétend that it would be in- 
consistent with the constitutional provision now in question in such sensé 
as to render it unconstitutional and void? I apprehend not. If it 
would not be inconsistent, and, therefore, unconstitutional, and void, 
if formally re-enacted, it cannot be-inconsistent, and, therefore, repealed 
now. If it could stand with the constitution upon re-enactment, it can 
stand with it'now. Not being in consistent, as we bave seen, it is in ex- 
press terms continued in force. Section 36 of the old constitution pro- 
vided, that "each stockholder of a corporation shall * * * be in-, 
dividually and personally liable for his proportion of ail its debts and 
liabilities." This, as construed in Larrahee v. Baldwin, supra, and other 
cases affirming it, although couched in somewhat différent languagefrom 
that of section 3, art. 12, of the new constitution, is in effect identical 
with the old, except that the new, in terms limits the liability of the 
stockholders to those debts contracted while he is a stockholder, and tl;ie 
old does not. Yet in the case cited and in other cases the courts so 
construed the old, although there were no such express terms of limita- 
tion. Section 322 of the Civil Code, was, certainly, not in conflict with 
fiection 36 of the old constitution. If its provisions are not in conflict 
with the old constitution on this point, they, certainly, are not inconsist- 
ent with those of the new. They simply provide for carrying the con- 
etitutional provisions into effect — for executing thera. The défendants 
are, therefore, liable, personally for their respective shares of the indebt- 
edness unless exonerated or discharged therefrom, on some other ground. 
It is insisted, that the only remedy in this case is, necessarily, in eqr 
iiity, as ail the stockholders are interested and personally liable for their 
respective shares, and are necessary parties, and numerous authorities 
are cited on the point. But the cases cited arose where there was no 
statute expressly giving a remedy at law. Section 322 of the Civil Code 
■of California, still in force, as we hâve seen, provides, "that any credilor 
of the corporation may institute joint or several actions against any of its 
stockholders for the proportion of his claim, payable by each, and in 
such action the court must ascertain the proportion of the claim or debt 
for which each défendant is liable, and a several judgroent must be en- 
tered against each in conformity therewith," This is mère procédure, in 
an action at law, especially given by the statute. It is not an equity or. 
an admiralty case, and is gênerai in its application so section 914, Rev. 
St. U. S. , applies j or if it conféra a new right and affords a oew remedy 
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to enforce ît, a right and remedy so afforded will be enforced, in a proper 
case in the national courts. EUis v. Dams, 109 U. S. 500-503, 3 Sup. 
et. Rep. 327; Bank v. Francklyn, 120 U. S. 747, 756-758, 7 Sup. Ct. 
Rep. 757. The question as to the sufEciency of the amended complaint 
■vvas disposed of, whether, properly or not, on demurrer, and the ruling 
is adhered to. 

I hâve no doubt that the payment of the several sums of money hy 
plaintiff Borland, for the benefit of the Wyoming & Dakota Water Com- 
pany under the circumstances detailed in the statement of facts, consti- 
tute debts, or liabilities of the corporation within the true intent and 
meaning of the constitution, and statutes for which stockholders of cor- 
porations are rendered personally liable, to the extent of their due pro- 
portion. That a stockholder, and even a director, may, in a proper 
manner, become a créditer of a corporation is settled. (M Co. v. Mar- 
bury, 91 U. S. 587; Hotd Oo. v. Wade, 97 U. S. 13; RaUroad Co. v. 
Spreckles, 65 Cal. 193, 3 Pac. Rep. 661, 802; Hallam v. Hôtel Co., 56 
lowa, 178, 9 N. W. Rep. 111. See, also, Harts v. Brmm, 77 lU. 226; 
Sanbom v. Lefferts, 58 N. Y. 179; Brinham v. Coal Co., 47 Pa. St. 43- 
49; H(^e v. Valley Co., 25 W. Va. 789; Cook, Stocks, §§ 660, 663; Dun- 
corrib v. Railroad Co., 84 N. Y. 190, 88 N. Y. 1; Harpending v. Munson, 
91 N. Y. 650. The note for $45,000 does not, in my judgment, corne 
within the principle of the décision in WUbur v. Lynde, 49 Cal. 290, 
and other cases cited by the défendant, conceding, for the purposes of 
the argument, that they were correctly decided. The transaction was, 
in fact, between the Wyoming & Dakota Water Company and the Bank 
of California, not between the corporation and Borland. The bank de- 
clined to advance the money to take up the two drafts on the corpora- 
tion, one for $25,000, and the other for $20,000, unless Borland would 
guaranty the payment of the loàn, but agreed to advance it upon bis 
guaranty. Now the form of the note was simply the mode adopted to 
effect this guaranty. The note was made payable, in form, to Borland 
Hemme and Graves and indorsed by them, and delivered to the Bank 
of Califomia, this simply being the ordinary form of such transactions 
with banks. The transaction was between the Bank of California and 
the corporation, and not between the corporation and the nominal pay- 
ées of the note. The considération of the note was advanced by the 
bank to tJie corporation, on the note and indorsement, and not by, or 
to, Borland, or on the unindorsed note. The transaction is substan- 
tially, so far as the corporation and Borland are concerned, the same as 
if the note had been jointly made to the bank, as payée, by the corpo- 
ration and Borland, as joint makers, instead of its being made payable, 
in form, to Borland, and indorsed by him to the bank. The monéy 
was not advanced on the note, but on the indorsed note. The note 
went to protest, and Borland afterwards, paid itj with the interest, on 
bis guaranty, after he ceased to be a director, and the liability of the 
corporation to him arose from this payment, as guarantor, and not upon 
any advances made to him, or by him on the note as payée of the note. 
I hâve no doubt, that this note, taken in connection with the explana- 
tory oral testimony, and the drafts taken up with the proceeds, are en- 
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tirely compétent to show exactly what the transaction in its entirety wag. 
What the effect of the transaction, in its entirety, upon the rights of the 
parties, was, is another question.. The facts constituting this entire 
transaction could only he proved by the kind of testimony introduced, 
oral testimony in connection with the notes and the record évidence, of 
the action of the directors, and the facts as set forth in the statement, 
are, clearly, established by the évidence. 

Défendants insist that they were net stockholders at the time the in- 
debtedness in question was incurred, and for that reason, that they were 
not personally Hable. Section 324 of the Civil Cîode of California pro- 
vides, that "shares of stock are personal property, and may be trans- 
ferred by indorsement by the signature of the proprietor or his attomey, 
or légal représentative, and delivery of the certificate; but such transfer 
is not valid, except between the parties thereto, until the same is so en- 
tered upon the books of the corporation as to show the names of the par- 
ties by and to whom transferred, the numbers or désignation of the 
shares, and the date of the transfer." And the rules and régulations of 
the Company forbade the transfer of the stock on the books of the Com- 
pany, while there were any unpaid assessments existing upon it. Un- 
der the provision of the statu te cited, so long as a transfer of stock, how- 
ever absolute in terms, properly remains unrecorded on the books of the 
corporation^ the party in whose name the stock stands, as between him- 
sélf and the corporation, or its creditors, must for ail purposes be deemed 
the owner of the stock. People v. Robirmm., 64 Cal. 373, 1 Pac. Rep. 
156; Irma y. Bank, 27 Fed. Rep. 595; Pricey. Whitney, 28 Fed. Rep. 
297; Evanav. BaUey, 66 Cal. 112, 4 Pac. Rep. 1089. See, also, Cook, 
Stocks, § 262; 2 Mor. Priv. Corp. § 856; Tayl. Corp. 748; State v. Fenis, 
42 Conn. 660. Fmler v. Ludyng, 34 Me. 456; Barikv. Oathr, 49 Me. 315; 
Dane v. Young, 61 Me. 160; Shellington v. HovÀand, 63 N. Y. 371. But, 
in this case a transfer could not be lawfuUy made upon the books for the 
reason, that there w,as an unpaid assessment upon the stock of one dol- 
lar a share, at the time of the alleged assignment of the certificates of 
stock; and for that reason, the then président of the company, Thomas 
Barr, refused to sign the transfer of the shares held in his own right by 
Haven or to permit the entry inadvertently partly made by the secretary 
to remain on the books, and the inc(Jmplete entry was canceled thereon. 
But this transfer, such as it was, for the purpose of putting 100 shares 
in the name of Clay, was not made till Novembéir, 1881. The inchoate 
transfer on the books is dated November 29, 1881, and Roberts testifies 
that the certificate was handed to him but a few days before this effort 
to hâve a transfer made on the books and the secretary testifies that it 
was made very soon after receipt of the certificate. Although Haven 
bas an indefinite idea, that he delivered the certificates to Roberts in 
Deeember, 1880, it is, entirely clear, from the évidence, that this was 
not donc till some time in November, 1881 , and the indebtedness in ques- 
tion ail aecrued before February 1, 1881, long before the pretended dis- 
position of the stock, and the liability of Haven would not hâve been 
affected had the transfer attempted on November 29, 1881, been com- 
pleted aûd been valid . There never was any attempt to transfer Nichols' 
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stock upon the books of the corporation, nor was the fact that he had 
actually assigned his certificate, if he ever did assign it, as to which I 
hâve grave doubts, ever been brought to the attention of the corporation 
or its officers. Both Haven and Nichols, therefore, were stockholders 
in the corporation, when the indebtednesa accrued, in such sensé, as to 
render them personally liable, under the constitution and statutes, for 
their due proportion thereof. 

It is next contended that the conveyance of the property of the Wy- 
oming & Dakota Water Company to the Father de Smet Company, and 
the release of the former from ail indebtedness to the Father de Smet 
Company by the latter, as set forth in the statement of facts, extinguished 
ail indebtedness for the advances before that time made by the Father 
de Smet Company, and that the liability could not thereafter be rein- 
stated, as against a stockholder withont bis consent, whatever might be 
the case with référence to the corporation. If it was compétent for the 
Wyoming & Dakota Water Company to convey aU its property to the 
Father de Smet Company, and for the latter, in considération thereof, to 
release ail prior indebtedness for aU advances made, and to exécute in 
addition thereto in favor of the former company two valid promissory 
notes for $100,000 eaeh, it is not apparent to me, why the transaction, 
by mutual agreement, might not be reversed, and the property recon- 
veyed, upon a restoration of the considération received, the liability re- 
vived, or new' liability created, and the parties placed in statu quo. The 
transactions are of precisely the same character, and if it was compétent 
for the two corporations to make the first transaction, it is not apparent 
to my mind why they did not hâve the power to make the second. The 
proi)erty conveyed by the Wyoming & Dakota Water Company was the 
kind of property, which it was organized to obtain, manage and enjoy; 
and, having conveyed it away, leaving nothing of the kind with which 
to carry on the business for which it was organized, it was, certainly, au- 
thorized to purchase other property of the kind, wilh the same considér- 
ation which it received for the property sold, and if it could legally pur- 
chase other property of the kind, why not repurchase, for the same con- 
sidération, that before held, sold and conveyed? There can be no doubt, 
I think, that it was entirely compétent for the Wyoming & Dakota Water 
Company to repurchase this properly from the Father de Smet Company, 
and creat« a liability for moneys as a part of the considération, and give 
its note therefor so as to be binding upon the corporation. If so, then 
the liability thus created against the corporation being valid as against 
the corporation, it must, necessarily, be valid against the stockholders 
of the corporation; for the constitution and statutes expressly make the 
stockholder personally liable for his "proportion of ail its debts and 
liabilities contracted or incurred during the time he was a stockholder." 
There can be no such thing as a valid debt, or liability against a corpo- 
ration, contracted while a party is a stockholder, without that stock- 
holder being at the same time personally liable for his proportionate 
share. If therefore, it was compétent for the corporation to rescind their 
agreement by a contract, valid as to the corporators, and place the cor- 
poration m statu quo, or to create a new but similar liability, that woùld 
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be bînding upon the corporation, that act must, necessarily be equally 
binding upon a party who at the time was a stockholder in the corpora- 
tion. At the tiine of thèse two transactions, both défendants were stock- 
holders. The transactions, I hâve no doubt, were valid and binding 
upon the two corporations, and created corresponding corporate liabili- 
ties; and being so, the stockholders were also Hable for their appropri- 
ate share. But more than this, thèse transactions were not without the 
assent of thèse défendants. The stock stood in the name of Haven as 
trustée, but he held the équitable, as well as the légal, title to 2,600 
shares, and the other 2,500 shares he held as trustée for Nichols. He 
was not only a stockholder, but he was at the time of thèse transactions, 
a director in both companies. He attended the directors' meeting in per- 
son, of the Wyoming & Dakota Water Company, as director, and acted 
as such, and it was on his motion that the resolution rescindingthecon- 
tract between the two corporations, whereby one couveyed its entire prop- 
erty to the other, and in considération whereof ail indebtedness of the 
party so conveying before executing was released. And this was not ail. 
He, also, on the same day, attended the meeting of the Father de Smet 
Company as director, and acted as such, and it was on the motion of an- 
other director, seconded by himself, that the corresponding resolution 
was, unanimously, passed by that corporation, rescinding the former 
transaction. So that, he directly assented, as a director, and stockholder 
also, in both companies to the contract rescinding the former transaction, 
reviving the liability of the Wyoming & Dakota Water Company to the 
Father de Smet Company and placing the parties m statu quo. Indeed 
since the stockholders of the Father de Smet Company were the dissatisfied 
ones, as shown by the récitals in the resolution, it is not improbable that 
he was himself one of the parties anxious to rescind. However this may 
be, it does not now lie in his mouth to say that this liability could not 
be reinstated in such sensé as to bind a stockholder, without his assent. 
He is estopped from setting up such a prêteuse. I bave no doubt, there- 
fore, as to the validity of this proceeding, and that the defendant's Per- 
sonal liability continues. 

With référence to the books of the corporation, none were introduced 
of the character, or for the purpose shown in the case of Neilson v. Oraw- 
ford, 52 Cal. 248, cited by défendants. The ledger and day-book kept 
by a clerk were not introduced to show charges against the corporation, 
nor were they introduced at ail. The only books introduced were the 
record of the stock transfers to show that defendant's stock had not been 
transferred on the books, and the records of the proceedings of the board 
of directors at their varions officiai meetings, to show what the officiai 
action of the directors and board was at those meetings. Those records 
were, certainly, compétent to show what the officiai action of the board 
of directors was. Indeed it was the only compétent évidence for that 
purpose. What eflfect that officiai action had upon the rights of the par- 
ties, is quite another question. The directors, are, certainly, the agents 
of the stockholders, dected by them, and acting as such under their au- 
thority. They are not mère clerks of the corporation, performing min- 
isterial duties only. The records are open to the inspection of the stock- 
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holders, and if the directors, representing a majorîty of the în^erest of 
the stockholders abuse their trust, the statute afifords a remedy to the 
minority wronged by their action. -But no such abuse bas been alleged 
in the answer, or shovra by the évidence in this case, and the défendant, 
Haven, was a director himself, as well as a stockholder. 

Nearly, if not ail of the évidence introduced in this case by plaintiff 
was objected to by défendants, and taken under objection and exception 
to be considered and ruled upon by the court in the light of ail the tes- 
timony, when the whole case should be before it. One part of the tes- 
timony often suppléments and throws light upon and illustrâtes the 
other. AU oral testimony to establish the advance of money by the 
plaintiff for the benefit of the corporation, was objected to because the 
matters ought to be of record, and the record would be the best évidence; 
and, when record évidence waa offered, it was objected to because, 
although it might be compétent to establish a liability against the cor- 
poration, it is not compétent to affect the personal rights of a stockholder 
of the corporation. Under the principles insisted upon by défendants, 
I apprehend that it would be very difficult to establish the personal 
liability of a stockholder toa creditor of the corporation, and that this 
security or liability provided by the constitution and statutes, would be 
wholly illusory. In my judgment it is perfectly compétent to show by 
the officiai record of the action of the board of trustées duly assembled, 
that for instance A. B. was by resolution unanimously passed, duly ap- 
pointed and authorized to act as superintendent of the corporation and 
gênerai manager of its affairs, in Dakota and Wyoming territories, and 
by paroi évidence that the corporation had property in each of those 
territories, and that A. B. did in fact take the charge and management 
of its affairs in those régions in pursuance of said appointment; that he 
in fact made monthly reports of his opérations and expenditures in the 
construction of the ditches and works of the company in those territo- 
ries, there being no question as to the spécifie contents of those reports; 
and that he drew drafts upon the said corporation at San Francisco for 
monej'S required for his opérations; that the directors received and acted 
upon those reports as correct, and in fact paid such drafts, and that it 
is compétent in corroboration of this oral testimony, and to show the 
dates, amounts, acceptance, etc., to introduce the drafts themselves, 
upon proper proofs of their genuineness; that it is compétent to prove 
bj»- oral testimony, that the corporation had no money with which to 
take up the drafts, as they became due, and it was necessary to borrow 
money for the purpose; that upon negotiation with a bank for a loan of 
money, it was ascertained that the money could not be got on the note 
of the corporation alone, but could be had upon the note of the corpora^ 
tion indorsed or guarantied by the plaintiff; and that this condition of 
things was brought to the notice of the directors, and this being so 
shown, that it is compétent to show by the records of the board, that at 
a meeting duly held for the purpose, a resolution was passed, authoriz- 
ing the président to exécute a note for the amount of money wanted, to 
be indorsed by the plaintiff as surety, and fixing the rate of interest to 
be paid on the loân; and then to show, by paroi testimony accompanied 
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by the note itself, that the note was in fact executed, indorsed, and de- 
livered in pursuance of said resolution, and the money received thereon, 
and the drafts taken up with it; and to further prove that the note so 
e3i:ecuted upon which the money was obtained went to protest, and that 
it was paid and taken up by the indorser and surety. If this kind of 
teptimony is not compétent to prove thèse facta, as against a stookholder, 
I should like to be informed by counsel, how such facts are to be 
proved, in such manner as to fix the liability of a stockholder? Testi- 
mony of this kind and similar testimony was introduced, — paroi testi- 
mony where there was no évidence in writing or of record, and record 
and written évidence, where there was a record, or writing, amply suffi- 
cient if admissible for the purpose, to establish ail the facts set out in the 
statement pf facts found in this case. The facts undoubtedly exist, as 
stated, and the ireal question is, what are the légal rights of the parties 
arising upon the facts. 

But because Mr. Borland and the directors were not présent in Dakota 
and did not know from personal observation and knowledge, ail that was 
done, and there was no proof by parties having personal knowledge, 
precisely of ail the work that was done in Dakota, and whether the 
money drawn from time to time by the superintendent on the authority 
of the directors was actually ail, in fact expended for the purposes set 
forth in the monthly reports, it is insisted, that the action of the board 
of directors in raising the money and paying the drafts upon the repré- 
sentation of the superintendent and reports upon which the board acted, 
however valid as against the corporation, is not binding upon a stock- 
holder, and can impose no personal liability upon him, — that the di- 
rectors could not create liabilities upon hearsay évidence. The directors 
of great corporations having business far away from the central ofl&ce, 
and often in distant, and even in foreign countries, must act upon thé 
reports of their authorized agents. No other mode of conducting their 
business is practicable, or even possible. They cannot possibly hâve 
personal knowledge of every act performed in the name of the corpora- 
tion, and if they cannot render the corporation liable for acts performed 
beyond the reach of their own observation, they cannot carry on the 
business of the corporation, at ail. The directors of the Wyoming & 
Dakota Water Company were, certainly, authorized to act upon the in- 
formation derived from their authorized agents in the regular course of 
their business, and in so acting, to borrow money for its supposed uses 
and bind the corporation for its payment; and those who advance it, or 
become responsible to those who do, and are thereafter corapelled to 
take up the obligations, are not bound to look to the correct application 
of the money so raised. It was only necessary for plaintiff to show 
that the directors acted in good faith upon information received from 
their agents in the usual course of business. It was not necessary to 
show how ail the money was expended, and no eflFortwas made to do so 
either by hearsay évidence or otherwise. Thèse transactions are cer- 
tainly valid as against the corporation, whether the moneys were prop- 
erly applied by the authorized agent of the corporation in Dakota or not; 
and in a suit against the corporation by the Bank of California, for the 
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moneys advanced, or by the sureties on the note to the Bank of Califor- 
nia, who were compelled to pay the money to the bank, the évidence in 
this case would bave been admissible. If, on the lacts disclosed and 
proved, a valid claim exista against the corporation itself; if the corpo- 
ration would be liable on the state of facts shown, then of necessity, un- 
der the constitution and statutes, every stockholder, at the time the lia- 
bility accrued, must be liable for bis appropriate share, as he is liable 
for bis share of ail such debts and liabilitiea of the corporation. There 
can be no liability of the corporation, without a corresponding personal 
liability of its stockholders under the constitution and laws. If the 
board of directors could by the facts shown create a liability against the 
corporation, then the same facts must create a personal liability as to the 
stockholders. And the objection reaUy goes to the effect of the facts, 
rather than to the kind of proof ; and the facts shown are proved by the 
only kind of testimony by which proof is susceptible. Tlie plaintiff 
made no effort to prove how, or for what particular purposes the funds 
realized on the drafts of the superintendent were expended, nor was it 
necessary to make any such proof. There was then, no hearsay testi- 
mony on those points, as there was no testimony at ail. The testimony 
went to the question as to what the directors acted upon, not as to the 
truth of the reports. It is sufBcient that the directors of the corpora- 
tion acted upon the information received from their superintendent, in 
the ordinary course of business, whether that information was correct or 
not, and, that, being satisfied as to the propriety of their action, they 
created the liability upon the corporation in the manner set out in the 
Btatement of facts. Thèse acts were within the scope of their powers, 
and duties, even if the reports upon which they honestly based their ac- 
tion should turn out to be erroneous or even in some particulars, fraud- 
ulent. The question is, what did the directors do upon the infonnation 
they had from the agents, not whether that information was in ail par- 
ticulars correct or not. 

But there is no charge that the moneys raised in the mode stated were 
not in ail respects legitimately expended in the proper biisiness of the 
Company, and there was no occasion for hearsay évidence, or other évi- 
dence, on that point. There is no averment in the answer that there 
was one dollar improperly raised or improperly expended by the direct- 
ors, their agent, or anybody else. «The answer simply dénies, that the 
plaintiff, Borland, advanced, or paid any moneys at ail for the benefit of 
the Wyoming & Dakota Water Company, as alleged in the complaint. 
And there is not only no averment, in the answer, but not a particle of 
évidence tending in the slightest degree to show, that one dollar of the 
money advanced by Borland on the $45,000 note, or the $6,000 and 
$3,500 drafts, or the $6,854.15 paid to Garber & Thornton; or of the 
money advanced by the Father de Smet Company, the balance of which 
was, afterwards, included in the note set out to the Father de Smet Com- 
pany, was ever improperly expended, or used for any purpose other than 
the legitimate objects of the corporation; nor is there a particle of testi- 
mony tending to show that every dollar claimed was not advanced and 
paid by plaintiff, exactly, as is indicated by the testimony on behalf of 
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the plaintiff. The défendants rest, alone, upon the points, that the évi- 
dence introduced, by the plaintiff is incompétent to establish the facts 
proved, as against the défendants personally, or being proved, that the 
facts established do not impose a personal liability upon the défendants, 
and upon their allégation that they were not stockholders at the time the 
indebtedness accrued. As to the money paid to Garber & Thornton, they 
rely upon the additional défense, that the action is barred by the statute 
of limitations. As to the statute of limitations, the first money paid to 
Gàrber & Thornton was in August or September, 1879, and the last in 
August, 1880. The payments were made from time to time as the serv- 
ices of the litigation proceeded. But the transaction and service were 
continuons, and may be regarded as one transaction, and the payment 
of items in a running account. The last payments were within the stat- 
utory period, so that the bar does not attach to any part. Besides the 
défense is an affirmative one, set up by the défendants, themselves, and 
it devolves upon them to show, affirmatively, that the bar bas attached, 
and to what part. Now, it does not appear how much was paid more 
than three years before the bringing of the suit, and the court bas no 
évidence upon which to apply the statutory bar, if any there be, to any 
particular part of the sum paid. The défense, therefore, on both grounds 
must be overruled. 

A judgment in favor of McMasters against the Wyoming & Dakota 
Water Company recovered upon the $109,049.76 note given by the cor- 
poration to the Father de Smet Company for balance of advances made 
by the latter to the former, and proceedings thereunder, was introduced 
in évidence by plaintiff', under objection by défendants, that, a judgment 
against a corporation is not compétent évidence in an action by a cred- 
itor against a stockholder of the corporation, to enforce a personal liabil- 
ity. There are some authorities, including some New York cases, ap- 
parently depending upon peculiar statntes of that state of a highly pénal 
character that seem at first blush to sustain this view. But I think they 
are inapplicable. However that may be, the weight of authority ap- 
pears to be very largely to the effect, that a judgment against a corpora- 
tion for a corporate debt, is, at least, prima fade, if not conclusive, évi- 
dence against the stockholders therein, when sought to be held liable for 
such debt; and many of the authorities seem to hold it conclusive ex- 
cept upon proof of fraud, or collusion, or when there is a defect of juris- 
diction. 2 Mor. Priv. Corp. (2d Ed.) § 886; Cook, Stocks, § 209; Tayl. 
Corp. § 737; Freem. Judgm. § 177; Donworthv. Coolbaugh, 5 lowa, 300; 
Grund v. Tucker, 5 Kan. 70; Qime v. Brigham, 39 Me. 35, 40; MiÉkmv. 
Whitehouse, 49 Me. 527; Thayer v. lÂtkographic Co., 108 Mass. 523, 528; 
Hawes v. Petrolmm Co., 101 Mass. 385; Bohn v. Broum, 33 Mich. 257; 
Sleev. Bloom, 20 Johns. 669; Schaeffer v. Insurance Oo., 46 Mo. 248; 
Hoagland v. J5eW, 36 Barb. 57; Hastings v. Drew, 76 N. Y. 9-15; Stephena 
V. Fm, 83 N. Y. 318; Ififeon v. Ooal Co., 43 Pa. St. 424; Bank v. Obxm- 
dler, 19 Wis. 457; Glenn v. Springs, 26 Fed. Rep. 494. This appears to 
me to be the better view. At ail events, it is not a matter of any con- 
séquence, in this case, for the liability is fuUy made out by the oral evi- 
âçQoe, various notes, and the record of theaction of the boardsof direct- 
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ors of the two corporations^ prior to and independént of this judghient. 
It might just as well hâve been omitted. Indeed it seems to hâve been 
introduced merely to complète the history of the transactions under in- 
vestigation, and to show the payments made and oredited on the liabil- 
ity aïleged in the complaint, which payments and crédits were denied in 
the answer. The payments credited, were, in fact^ the two sums real- 
ized upon the sales of the property upon execiitions issued upon this 
judgment, shownby the return of the sherifFupon the exécutions issued 
and filed in the case. Indeed this record seems to be favorable to the 
défendants rather than against them, as it proves payments of a con- 
sidérable amount. At ail events the case was fuUy made out without 
it, and it cando no harm, even if èrroneously admitted. 

I am fully satisfied that thç plaintiff is entitled to recover. I cannot 
go through the long record, and rule, specifically, and, independently, 
upon every exception taken to the évidence by défendants. I hâve in- 
dicated the character of the important évidence, and the exceptions 
thereto, and given examples of that upon which I hâve acted in deciding 
this case. The other évidence considered is largely of a similar kind, 
and the exceptions of like character. It is necessary to consider one part 
of the évidence, in its relation to others in order to décide, intelligently 
upon its admissibility. Generally, therefore, I overrule the objections 
taken by défendants. 

Should a bill of exceptions be required, it would necessarily, include 
nearly ail if not the whole évidence in the case, as there is very little, 
that was not taken under objection on some ground on the part of the 
défendants, and it is necessary to consider one part as illustrated by the 
others. The facts I hâve taken pains to set out very fuUy, and at large, 
in the findings; and the question, after ail is, what is their effect upon 
the rights of the parties? The case can better be disposed of upon the 
facts, than upon rulings upon spécifie isolated items of évidence. If the 
acts of the parties, as set out, constitute a liability against the corpora- 
tion, then they must create a personal liability upon each stockholder 
for his proper share. As before stated, there can be no liability on the 
part of the corporation without creating a corresponding liability for his 
share against the stockholder. It may well, be that a fraudaient and 
collusive transaction between the party in whose favor the liability is 
sought to be created, and the directors of a corporation intentionally co- 
operating together could not cast any personal liability upon a stock- 
holder; but, then, such a transaction would be equally void as to the 
corporation. I cannot now, conceive of a case in which there is a valid 
debt, or liability, against^the corporation where there would not, under 
the constitution and statutes be a corresponding pfoportionate personal 
liability against a party, who was a stockholder, at the time when the 
debt, or liability was incurred. If this be so, then, the only question as 
to the liability can be, is there a liability against the corporation? And 
if that be so, than any évidence, that is compétent to establish the lia- 
bility, as against the corporation, must be compétent to establish the 
liability, of the stockholders, for the liability of the corporation being 
œtablished, the liability of the stockholder for his share, foUows as an 
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inévitable légal conséquence by the express terms of the constitution and 
statute. But in this case there ia no évidence at ail of any collusion or 
fraud — nothing to show that the indebtedness in question was not hon- 
estly contracted for the légitimité purposes of the corporation, and hon- 
estly paid by the plaintifiF, Borland, who was, like the défendants, per- 
sonally, liable for his proper share. It would seem from a considération 
of the whole case, upon the évidence before the court, that the stock- 
holders of the two corporations mentioned in the findings, aeted in con- 
cert proceeding harmonioualy, and satisfactorily, while the Wyoming & 
Dakota Water Company had a prospect of acquiring, and enjoying a large 
and valuable property. While the prospects were good, the assessraents 
to meet the expenses of their opérations were, cheerfuUy, paid by the 
défendants, as well as others. But wheu the right to the water upon 
which the value of the investment of the water company wholly depended, 
was adjiidged against them, after a vigorous litigation, their hopea 
were blighted, and their investment became nearly worthless. Then the 
stockholders declined to pay the assessments levied to meet the liabil- 
ities of the corporation, and the plaintiff, Borland, alone being a large, 
if not the largest stockholder, assumed the burden, and paid ofif the ex- 
isting indebtedness. If, this be so, it is but consistent with justice and 
common honesty, as well as the requirements of the law, that the défend- 
ants should berequired to refund to him their just share of the amounts 
so paid. Let judgment be entered for plaintiff, against each défendant, 
for his portion of the amount due as stated in the findings, with costs. 



Mabtin V. One Hundred and Eighty-Two Thousand Two Hondbed 

AND FlFTY-NlNE FeET OF HeMLOCK LuMBEB. 

(District Court, E. D. Nm York. December 4, 1888.) 

L SHippma— Feeight— Recoupment— TowAQB. 

Libelant contracted to transport a cargo of lumber in a canal-boat to pier 4, 
East river. Through the mistake of the shipper, no consignée appeared, 
and ânally the claimant, at the request of the shipper, agreed to take the cargo 
for his account, and with his own tug towed the canal-boat to the Erie basin, 
where his yards were sitaated. Mêla, that claimant conld not reconp against 
the claim for freight the cost of towage; libelant's contract was complète 
when the boat arrived at pier 4. 

S, BamB— COSTS OP DlBOHABGE. 

Nor could he recoup for moneys paid extra hands employed in discharging 
the lumber. the évidence being conflicting as to whether they were employed 
a't the request of the master, and on his account, to aid him in the ordinary 
discharge of the cargo. 

In Admiralty. Libel for freight and demurrage. 
Anson B. Stewart, for libelant. 
Hébbs <fc Giffbrd, for claimant. 

Benedict, Ji This is an action to recover freight and demurrage al- 
leged to be due upon a contract for the transportation of a cargo of lum- 
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ber in the Canal-boat Lizzie Campbell. The lumber was shîppèd at Al- 
bany by Boyd & Co., who gave directions that it be delivered at pier 4, 
East river, New York city, to one George Adams. A sbipping mémo- 
randum to that efifect was issued. Under that contract the cargo was 
transported in the canal-boat to pier 4, East river, where it arrived on 
Thursday, September Ist. Owing to some mistake on the part of the 
shipper, no consignée appeared, or could be found, to receive the cargo; 
and finally, by the request of the shipper, the claimant Thomas McCal- 
din agreed to take the cargo for their account. McCaldin then sent one 
of his tow-boats to pier 4, East river, where the canal-boat was taken in 
tow, and carried to the ckimant's yard at the Erie basin, and there the 
lumber was discharged at the bulk-head foot of Walcott street, outside 
of the basin. The discharge was completed on Wednesday foUowing, 
and the canal-boat then towed back to pier 4 by one of the claimant's 
tow-boats. The gross freight amounted to $164.03. In addition to this 
freight the libelant claims four days' demurrage. The claimant disputes 
the right to claim any demurrage, and claims against the freight by way 
of recoupment, in addition to the sum of $37, paid to the master, and 
not in dispute, the sum of $8 for the towage of the boat from pier 4, 
East river, to the claimant's yard and back to pier 4, and the further 
sum of $36, paid by the claimant to three men employed by him to as- 
sist the master in landing and piling the lumber. As to the claim for 
towage my opinion is that, under the contract made in this case, the 
master was not required to take the lumber to a différent place than that 
named in the contract, which was pier 4, East river, New York, and 
therefore that the claimant is not justified in deducting from the freight 
the expense of towing the boat from pier 4 to his yard and back again. 
As to the déduction of $36, sought to be made for money paid by the 
claimant to three men employed by him to aid in the discharge of the 
lumber at the Atlantic basin, there is a serions conflict of évidence. It 
appears that the usual method of discharging the lumber is to pile it in 
two tiers, but the libelant claims that in this case the lumber was re- 
quired by the claimant to be piled in three tiers, involving extra labor, 
which the claimant provided at his own expense, and he produces some 
five witnesses, I think, to prove that the lumber was piled three tiers 
deep, and that McCaldin employed three men on his own account, be- 
cause the lumber was required to be so piled, instead of in the ordinary 
method. On the part of the claimant there is testimony equally positive 
that the lumber was not piled three tiers, but only two, as is usual, and 
that thèse three men were employed by the claimant at the request of 
the master, and on his account, to aid him in the ordinary discharge of 
the cargo. Upon this issue the burden is upon the claimant, and upon 
testimony so conflicting I am unable to hold it proved that the extra 
men employed by the claimant were so employed at the request of the 
master, and for his account. This déduction cannot, therefore, be al- 
lowed. As to the libelant's claim for demurrage, it cannot be allowed. 
He is entitled to a decree for the fuU amount of freight, — $164.03, — 
with the cpsts of this action. 
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Peeston V. United States. 

(Diitriet Court, W. B. Missouri, W. D. October Term, 188a). 

1. CoTJKTS— Fbdebal Coukts— Çi/Aimb againbt United States — Bbjkction bt 

COMPTBOIiLBIl. 

Under act Cong. March S, 1887, forbidding district courts to entertain claims 
against the government, "which hâve heretofore been rejected or reported on 
adversely by any court, depiartment, or commission authorized to hear and 
détermine tbe same, " the court must disniiss a claim rejected by the comptrol- 
1er of the treasury. FoUowing Bliss v. U. S., 84 Fed. Rep. 781; Band v. V. 8., 
36 Fed, Rep. 671. 
8. Samb— Court Opficbes— Messbngek and Cribr. 

There is no incompatability between the offices of crier and messenger of 
the district and circuit courts; and under the rule in U. 8. y. Saunders, 130 U. 
S. 126, 7 Sup. et. Rep:, 467, the same person may perform the duties and re- 
ceive the salaries of both. 

At Law. Action by James H. Preston for compensation for ser^ces 
rendered. 

Qua¥le8 de Guffin, for plaintifif. 

M. E. Benton, for the United States. 

Philips, J. This is an action to recover compensation for plaintiff's 
services as crier of the district court and circuit court of the United States 
for the Western district of Missouri The pétition allèges that the plain- 
tiff, under proper appointment, performed services as crier of said courts, 
on certain daj'S between the 2d day of January, 1886, and the filing of 
this pétition on the 23d day of May, 1888; and that the aggregate of his 
per diem amounts to $438, for which he asks judgment. The court -finds 
the facts to be substanti^ly as folio ws: That from the 2d day of Jan- 
uary, 1886, np to the time of the institution of this suit, the plaintiff 
performed the duties in said courts of messenger, from which he received 
from the government a per diem compensation of two dollars; that during 
this same period, under appointment by the court, he also performed 
the duties of crier ofsaid courts, during their sessions from January 2, 
1886, up to the;23d day of May, 1888. The answer allèges, and the 
court finds the facts to be, that for the services thus rendered as crier the 
plaintiff was paid by the government up to February 8, 1886, since which 
time the comptroller of the treasury department has rejected the claims 
for such compensation on the ground that the plaintiff was not entitled 
to compensation for the two services of messenger and crier. As to so 
much of the claim as précèdes the 3d day of March, 1887, the court holds 
that it has not jurisdiction over the subject-matter, as by the proviso of 
section 1 of the act of March 3, 1887, conferring jurisdiction on this court 
over such actions, the court cannot hear and détermine such claims '' which 
hâve heretofore been rejected or reported on adversely by any court, de- 
partment, or commission authorized to hear and détermine the same." 
It bas been expressly held by Judge Brewee in Blm v. U. S., 34 Fed. 
Rep. 781, followed by Webb, J,, in Rand v, U. S., 36 Fed. Rep. 67l, 
that the comptroller of the treasury havingv charge of the adjustment of 
v.37F.no.9— 27 
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accounts against the government, a rejection of an account by hîm îs, in 
contemplation of said pjoviso, a rejection by a department authorized to 
hear and détermine the same. It being conceded at the hearing that so 
much of the plaintiff's claim as précèdes the 3d day of March, 1887, was 
presented to and rejected by said comptroUer, it follows that this court 
bas no jurisdiction "to hear and détermine the same." 

The court finds from the évidence that since the 3d day of March, 1887, 
tô the 22d:dày of May, 1888, the plaintiflf, under appointment by the 
courts, bas rendered service as such crier for 88 days. The only remain- 
ing question^ thereforè, to be determined is, whether or not the law en- 
titles the plaintiflf to compensation for such services. I think this ques- 
'tipn ia fuUy answered by the suprême court in U. S, v. Saunders, 120 TJ. 
S. 126, 7 Sup, Ct. Rep. 467, in which it is held that a person who holds 
two distinct^ compatible offices or positions of emï)]oyment, and performs 
the duties of each, may lawfuUy receive the salary of eacb. If there be 
n,o incpmpatibility between the respective duties of the two offices or em- 
ployments, and the functions of each are separate and distinct, be is en- 
titled to recover two compensations. The évidence in this case shows, 
■what the observation of the court ppnfirms, that the two duties of mes- 
senger and crier, performed by the plaintiff, are not only compatible, but, 
aithtogh'perfoiîméd contemporaneously, were distinct in their character, 
anddeviolvèd upon, the plaintiff a double work. His duties. for instance, 
as inessenger of the court, attached and were performed on the same day, 
prior to the sitting of the court, often during its sitting, as also during 
the noon recess of the court, and Tor the residue of the day after the ad- 
journment of the sitting of the court» The one duty was in nowise con- 
nected'with or in continuation of the other. No reason is therefore ap^ 
parentwhy the plaîntiff should not receive the compensation aUowed by 
law for the performanoe of this double service, when there was no con- 
flict of duty, noi' any incompatibility between the office of crier and the 
employment of messenger. , By section 715, Rev. St., U. S., such crier 
is allowed the sum of $2 per day. The court therefore finds that the 
plaintiff is entitled to recover for the period of 88 days between the 3d 
day of March, 1887, and the 23d day of May, 1888, $2 per day, making 
in the aggregate $176. Judgment accordingly. 



,; Davis et oZ. V. Eea» et aj. 

{Oireutt Oowt, W. D. Miehigan, 8. B. January 23, 1889.) 



l.'BPBCiFio PbSfobmahce— FBAtn?Tji)BKT Rbpkijsbntations. 

,; Upon a WU fpr the spécifie performance of a contract to erect for defend- 
.', ants a creataery'bûilding, ahd td fùrnish cteamery supplies, it appeared that 
complàinantà had represented thatan association, which was the largèst sub- 
■ çcrij)er tothe ct^rporation tobe organized by défendants for carrying on. the; 
business, was an indépendant corporation, doing business with alargenumber 
of creameries; and furnishing spécial facilitiea for handling and marketing 
creamery products, through whlch défendants would obtain an advanced price 



.".'• ■ '■■•dxVm «.-BiBAbi '■'''' ''^ 'ils 

for tîieir proiaactBj w3ina.ît*wap la fact edmislaiiiants'; flrnï under .iiK)tbé^ 
name, aaddid not ibaDdleçreamery produçtsat. oll^ .Si^, tbat, theicootràct 
would not be speciâcally enfoTced. ,.,, 

Itappeared also that the représentation that d'efettdânts were toh^veth© 
sole rightg to a large territory siirrounding their oreamery waa false, intbat 
complainants had already sold a large part pf the territory. Jleld, tiiat:,spe- 
' bîflc performance woùld be rëfused, though com'plàinanté tenaefed a;iassign- 
ment of thèse rights by their grantees, there having béeJl much delay on com- 
plainants' part ip flnishing the building, and the building as tendered belng 
in many respects defëctive and incomplète. 
8. Eqotty— Rbscissïon op CoNTitACT— Lâches. 

The défendants having f ailed to elect to rescind the contract for fraud nn- 
, til the filing of their answer and cross-bill, their pràyei for rescision must be 
ref usèd.i 

In Equity. On pleadinga and proof. - ■ 

Tnggari, Wakott & Ganson, ioT cora^pïainanta, 
H, D. Smith ahd M. L. HoweU, for défendants. 

Severens, J. This cause was heard upon pleadings and prOofs, and 
was quite fuUy and e],aborately argued. The bill allèges, substantially, 
that Davis and Rankin, the complainants, having for some time prior to 
the transaction in question been engaged as a firm, under the style of 
Dayis & Rankin, in the business of furnishing creamery supplies and 
erecting creamery buildings in various parts of the côuntry, and having 
their head-quarters at Chicago, entered into a written contract, on or 
about the 17th day of December, 1885, with the défendants, who were 
farmers, or were to some extent engaged in that business, at and near 
Cassopolis, in Michigan, whereby the complainants agreed that upon the 
terms stated therein they would construct a creamery building, at Cas- 
sopolis, for the other parties to the contract, to be completed by the Ist 
dayof April foUowing, and to conform to the spécifications which are 
set out in the contract with particularity. They were also to furnish the 
same parties with certain creamery supplies, some of which were patented, 
and inçluding an engine and other machinery and tools adapted to ôp- 
erating the creamery. The complainants also stipulated that they would 
hire at the défendants' expense a compétent butter-maker, and would 
superintend the business of the creamery for one year, and would aid 
the second parties in the development of routes and territory, etc. They 
fiirther agreed that the territory of the Cassopolis creamery should ex- 
tend to limits equidistant between it and other creameries already estab- 
lished, — presumably having référence mainly to the use of their patented 
cans, in which the milk is stored and delivered by the patrons of th«» 
creaineries, — and that no other creamery should be established in Cas» 
county. It was also provided that the second parties might become a 
corporation, taking stock according to the amount of their several sub- 

'The right to dlsafflrm a contract for frand must be èxeroiséd promptlyatter discor- 
«ring the laots constitutlng the fraud. Dennis v. Jones, (N. J.) 14 Atl. BJep. ■918; Bell 
V. Eeepers, (Ean.) 17 Pao. Rep. 785 ; Young v. Amtze, (Ala.) S South. Rep. 853 ; Whit- 
worth V. l'homas, (Ala.) 8 South. Rep. 781, and note. On the gênerai sùbject of tha 
rescisslou of contracts on the ground. of fraud, and the necesslty of oflerlng to place the 
other partv- in statu quo, see Gray v. Bowman, (N. J.) 14 AtL ftep. 806, and note j Grid- 
ley V. Tobacco Co., (llich.) 39 H. W. Rep. 754, and note. 
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scriptîons. The parties of the second part consisted of a Iai;ge number 
of subsoribers, whose names are appended to the contract in a list, with 
the number of shares at $25 each set opposite their names, as if sub- 
scribing for corporate stock. It was stipulated in the contract that the 
complainants were to be paid the sum of $5,000 when the creamery 
should be cpmpleted, and this is the total amount of the sums set op- 
posite the names of the parties of the second part. The first name upon 
the list of the parties of the second part was that of the "Chicago Cream- 
ery Association, 40 shares, $1,000;" and this association, it is alleged 
in the bill, was identical with Davis & Rankin, and was a mère trade 
name or title which they had appropriated to themselves. The other 
subscribers were the présent défendants. The complainants executed 
the contract in their firm name of Davis & Rankin. The bill allèges 
that complainants completed the building within the stipulated time, 
and prays for a spécifie performance of their part of the agreement by 
the défendants. The défendants answered, and filed a cross-bill, in 
which they alleged that they were induced to enter into the contract by 
misrepresentation of certain matters essential to it by the agent of the 
complainants, conducting this business for the firm. Several misrepre- 
sentations are complained of, the principal being the statement of the 
agent that the Chicago Creamery Association was a distinct corporation 
organized under the laws of Illinois, and having an intimate business 
relation with a great numbfer of creameries in the north-west, for whom 
it operated at Chicago in providing a market for their prôducts, furnish- 
ing spécial faciiities for handling the product to the very bestadvantage 
to the différent creameries, whereby the latter realized several cents per 
-pound for their butter more than could be got without the aid of such 
' association, and the further statement by him that ail the territory equi- 
distànt from Cassopolis to the other creameries established by the com- 
plainants, and using their patented utensils, was unoccupied and unsold, 
,80 that the Cassopolis creamery could hâve tributary to it, and within 
which it cauld gather custom, the whole field half way to the other 
creameries. Respectirig the first of the above points, the défendants say 
that the Chicago Creamery Association was a myth, put forward as a 
iure, and was in fact nothing else than Davis & Rankin in disguise, and 
that the défendants did not knowthis. Respecting the second, they 
■allège that nearly the whole territory contiguous to Cassopolis had been 
appropriated and sold by Davis & Rankin to a creamery at South Rend, 
'béfore the making of the contract in question. Other matters are set up 
'as misreprèsentations, but many of them are merely in the nature of 
protoises of what the complainants were going to do, or statements of 
exalted coloring about the advantagés of such creameries, too efifusive to 
deceive men of reasonable prudence and the measure of discernment 
which. the défendants must hâve pqssessed; and as those matters are 
mot màterialto the groundsof the décision, they will not be further at- 
tended to. The cross-biU prays for cancellation of thé contract. The 
défendants' answer dénies that the complainants bave completed the 
building, and they point oût many particulars in which it is incomplète, 



DAVIS V. BEAD. 421 

and îs insuflBcient to meet the contract. The complainants answer and 
deny the affirmative allégations of the eross-bill. 

The record is voluminous, and the testimony fills an immense space; 
but there are certain quite prominent features upon the facts which make 
it unnecessary to go into détail, and which, in the opinion of the court, 
must be regarded as controUing. The question whether the bill states 
a case for equity jurisdiction is one upon which I should hâve had 
great doubt if it had been presented; but as no objection bas been made 
upon that ground, and both parties désire a détermination hère, and as 
there is a possibility that on account of the circumstance that complain- 
ants are parties of both parts in the contract they might be embarrassed 
in an action at law, I hâve, with some misgiving, concluded to allow 
that ground to be waived. The conclusion of fact which I hâve reached 
upon the évidence is that the complainants' agent did induce the défend- 
ants to believe that the Chicago Creamery Association was a distinct con- 
cern, having an interest in the business of creameries, and spécial facil- 
ities for marketing butter which would be of material advantage to the 
defendanta. In the printed caption to the contract Davis & Eankin de- 
scribe themselves as "General Managers" of the "Chicago Creamery Asso- 
ciation," — ^a description well calculated to produce the belief and under- 
standing that it was a separate concern, whose interests they were in duty 
bound to observe and promote, and that interest was by the express 
ternis of the contract made identieal with that of the défendants. The 
complainants now say, in effect, that as Davis & Rankin were them- 
selves the creamery association, they would bave an equal motive inpro- 
moting the objeets of the Cassopolis creamery to that which they could 
bave as managers of the creamery association, and that thus the devicé 
was harmless to the défendants. But it also appears as a fact that Davis 
& Rankin did not handle the products of creameries at ail, but that their 
business was the érection of creamery buildings, and the furnishing of 
machinery and supplies therefor. They took stock in some of the cream.1 
eries they established, but it is évident that they did this only when they 
found it expédient in inducing the establishment of creameries which 
would furnish a local market for the sale of their utensils. It is thus 
manifest that the facts in regard to the character of the "Chicago Cream- 
ery Association" and its facilities and business were not as represented, 
and that this représentation was quite likely to hâve had a material in- 
fluence in leading the défendants to the contract. Indeed, the conduct 
of the complainants in so industriously presenting it indicates clearly 
enough that they understood the probable effect of such a scheme. It is 
the doctrine of the court that it will not enforce spécifie performance of a 
contract into which the défendant bas been led by unfair inducement oï 
covert enterprise on the part of the complainant by which the other party 
has been misled in regard to any matter material to the value of the con- 
tract. Buxton v. lAster, 3 Atk. 386; Walpole v, Orford, 3 Ves. 420; Sey- 
mour V. Ddancy, 3 Cow. 445; Modisett v. Johnson, 2 Blackf. 431; Fry, 
Spec. Perf. §§ 288, 234, 425; Eust v. Omrad, 47 Mich.449i 454, UN. 
W.Repi265. 
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i It «l^appearsbeyond doubt tbat the complainants had, prîor to the 
making of this contract, appropriated a, large proportion of the territory 
about Cassopolis, and sold the right to use their patented utensils therein 
to the South Bend Creanjery. At the hearing the complainants tendered 
an assignment from the South Bend Greamery to the défendants, which 
was not accepted. This would probably enable them to surmount this 
difficulty, subject to their bei:^ required to pay the costa, if it did not 
appear tbat the other conditions had changed in any material particular. 
Fludyer v. Cocher, 12 Ves. 25; Morris y. Hoj/t, 11 Mich. 8; Stevenscm v. 
Maxuiél, 2 N. Y. 415. But the défendants hâve lost three seasons of 
the use of the building, and the inauguration of the enterprise bas been 
60 long delayed tbat its advantages may be to many of them substantially 
gone. The building, from being left in the condition in which it was, 
has suffered material dilapidation. It is without doubt the doctrine of 
the court tbat it will not regard timç as material when it is obvious that 
by reason of it the situation of the parties and the subject-matter hasnot 
substantially changed, so that ail the substantial advantages of the bar- 
gain, are yet obtainablethrough its performance. Parkinv. Thorold, 16 
Beav. 69; Richmond v. Robinson, 12 Mich. 193; Hearn& v. Tenant, 13 
Ves. 287. On the other hand, it is certain that the court will not en- 
force spécifie performance when it is clear, or when there is good reason 
to believe, that material circumstances are so changed that the full ben- 
efit of the bargain will not be realized by the del'endant, if enforced, and 
he has not by bis fault caused or contributed to the delay. Fry, Spec. 
Perf. § 716; Smith v. Lawrence, 15 Mich. 499; Gram v. Wasey, 45 Mich. 
223, 7 N. W. Rep. 84, 762; MïLward v. Earl Thanet, 5 Ves. 720, n. Be- 
sides, it canuot fairly be said, upon the évidence, that the building, 
which in April, 1886, the complainants tendered to the other parties as 
completed, and for which they demanded payment, was a just and fair 
fulfiUment of the contract. It is admitted by the complainants that 
there were some defects in the work which should bave been remedied, 
but it is claimed that they were not intentionally left, are unimportant, 
and can be allowed for by way of compensation in framing the decree. 
. I àm not sâtisfied, bowever, that thèse defects are of so trifling a nat- 
ure that they can fee passed by, and a performance be compeUèd on the 
part of défendants of a contract in which performance was not due until 
it was earned by the complainants. On the contrary , the évidence leaves 
a strong impression on my mind that the building which they constructed 
was a cheap and scanty performance of their undertaking to do the work 
"in a substantial and workman4ike manner." The sills and walls were 
light. The latter were to be built with three air chambers. Thèse were 
constructed by nailing building paper on the outside and inside, hori- 
zontally, of four-inch studs, with gtrips outside of the paper, and the sid- 
ing and çeiling nailed to the strips. There was nothing to keep the 
edges of the strips of paper together between the studs, and the whole wall 
was thus brought to a thickness of seven inches, while the spécifications 
seemito show, that the parties contemplated a wall a foot thick; though 
it was not, as I think, expressly contracted that it should be so. The 
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contract provided that Davis & Rankin should provide the building witli 
their "system of drainage," which was explained by their agent to mean 
something superipr to the ordinary, and peculiar to the complainants' 
structures. As completed, the water drainage is iittle else than a gulter, 
and a hole made in the ground a few feet outside of the building. The 
refrigerator room was to be constructed on the plan of the " New York 
Cold Storage Room." What was built was a simple compartment, con- 
structed 80 as to project from the working room into the ice room, the 
ice being fiUed in over and around the refrigerator, except at the enlrance 
end. The latter had no ventilation, the only opening being the door by 
which it was entered from the work room. The spécial characteristics 
of the "New York Cold Storage Room" do not appear to hâve been very 
clearly explained by the complainants' agent, but he created the impres- 
sion upon the défendants that it was peculiar in structure, was built upon 
principles that were patented, and was a very désirable thing to hâve in 
a creamery, and of somewhat expensive make. There were other par- 
ticulars in which the building failed to satisfy the contract, which I 
shall not stop to enumerate. The short and feeble performance of the 
underiaking, so far as the building was concemed, was such that it would 
not be équitable to compel the défendante to take it. While a court of 
equity will not allow an unim portant defect which bas occurred withont 
intention, and can be compensated for in damages, to stand in the way 
of compelling spécifie performance of a contract where there is no other 
objection, (Fïnne v, Reynolds, 6 Paige, 407; Will. Eq. Jur. %Q0; Henry 
V. Graddy, 5 B. Mon. 450; Fry, Spec. Perf. § 791,) stiU it will not com- 
pel a party to perform a contract which has not been? substantially per- 
formed on the other side. Certaiuly this must be so when by the very 
terms of the contract the performance by the one is made the condition 
of the performance sought to be compelled. Fry, Spec. Perf, § 797; 
<Simmo?M v. HiU, 4 Har. & McH. 252; Marbk Co. v. Riphy, 10 Wall. 339, 
857, 358. Applying thèse principles to the facts of the présent case, it 
is clear that the bill cannot be sustained, and it must therefore be dis- 
missed. 

Other considérations apply to the cross-bill. The purpose of that bill 
is the rescission and cancellation of the contract; and the ground for 
that relief oonsists in the misrepresentations by the agent of the com- 
plainants in respect of material facts which were part of the inducement 
to the contract. Upon the facts disclosed by the évidence, I should be 
disposed to think that if there had been reasonable promptness and dil- 
gence in repudiàting the bargain when the falsity of the représentations 
was knowh, 6r should, with reasonable attention, hâve been known, 
many of the défendants were so far victiras of imposition that they had 
an equity for rescission. It is clear enough from the évidence that the 
représentations afFected the diflferent parties in a différent way. Some 
appear tp hâve been more completely misled than others. Someattached 
greater importance to the matters represented than others. There are 
difficulties in applying the remedy for rescission in cases where some of 
the parties on one side of a; contract are in a situation entitling them on 
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their own account, and some are not; for if the contract is rescinded in 
part it must be in loto, and it is not difEcult to see that such relief might 
thus in great measure miscarry under such conditions. Fry, Spec. Perf. 
§ 696, and cases in notes. And there is a wide difiference in the degree 
of merit which will enable a party to resist spécifie performance of a con- 
tract, and tliat which will entitle him to hâve it rescinded; and the atti- 
tude of the court towards the prayer for relief in such cases is for that 
reason not at ail the same. Fry, Spec. Perf. § 233; Wilkin v. WUlan, 16 
Ves. 83; Savage v. Brocksopp, 18 Ves. 335; St. John v. Benedici, 6 Johns. 
Ch. 111. But the défendants are not, for another reason already iudi- 
eated, entitled to a decree for rescission. The rule is that a party who 
seeks to reScind his contract on the ground that it was induced by the 
fraud of the other should take prompt action in repudiating the con- 
tract when the fraud is discovered, and should notify him of his purpose 
to disavow and disown it. Grymes v. Sanders, 93 U. S. 55; Ayres v. 
MitcheU, 3 Smedes & M. 683; Lawrencev. Dak, 3 Johns. Ch. 23; McKay 
V. Garrington, 1 McLean, 50. In the présent case, while there is ample 
évidence that the défendants complained about the structure of the build- 
ing almost from the laying of the foundations, there is no évidence sufB- 
ciently showing that they electéd to rescind for fraud in the other party, 
and gave notice of such élection. Indeed, there is nothing in the case, 
as it has been laid before me, to indicate that any claim for rescission 
was distinctly made until the filing of the answer and cross-bill. It fol- 
lows that the cross-bill must also be dismissed. The défendants will re- 
cover costs in the main case, and the complainants should hâve costs in 
the suit upon the cross-bill. 



Smith v. Green et al. 

(CHrewit Court, D. Minnesota. February 6, 1889.) 

Èquitt— Parties. 

To a bill for the cancellation of a quitclaim deed from complainant to dé- 
fendant G., P. and J. were made parties défendant, the bill clleging that they 
and each of them had made fraudaient représentations for the purpose of 
procuring the exécution of the deed, and a gênerai confederating clause was 
inserted. There was no averment that P. and J., or either of them, were 
agents or attorneys for G., or that G. held the title in whole or in part for 
their beneflt, or that they had or expected any interest in the land conveyed; 
aud no relief was prayed for as agamst them. Held, that they could not be 
required to answer. 

In Equity. On demurrer to bill. 

The bill of complaint states that from July 23, 1858, to June, 1886, 
the complainant was the owner of an indefeasible estate of inheritance in 
and to lot No. 4 of the S. W. \ of section 28 of township 29 of range 24, 
containing 67.25 acres of land, situated in Hennepin coùnty, in the state 
6f Minnesota, and subject to a mortgage to thé défendant John Green to 
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secure the payment of $2,500 and iuterest thereon; and that between 
January 1, 1859, and January 1, 1862, Green made a pretended fore- 
closure sale thereof, which is averred to be defective, and that the same 
was subject to rédemption on the 15th of June, 1886, at which time 
"the défendants, and each of them, came to (complainant's) place of 
résidence at Burlington, in the state of lowa, and represented and stated 
to him in each other's présence that the title of your orator in and to 
said land waa utterly extinguished by the foreclosure of the raor^age 
above specified, and by the statute of limitations; and that your orator 
had not a shadow of a claim to said land and premises; and that any 
court would set aside your orator's claim in and to said land and prem- 
ises in one year, but that it would cost about one hundred dollars to do 
so, and that they would prefer to give to your orator said money, rather 
than spend it in court; and that the said John Green, who claims the 
land, was a poor old man, and they knew in justice your orator was not 
entitled to anything, but to enable them to make sales soon they would 
pay him for a quitclaim deed thereof the sum of five hundred dollars; 
and further stated that the land and ail thereof was almost valueless, 
and was an outlot partially covered with brush," It is averred that dé- 
fendant Pumphrey had in other matters acted as complainant's attorney 
and agent, and was an old acquaintance, and introduced défendant 
Johnson as an attorney from Minneapolis, in whose statements your 
orator might place implicit confidence, and that, relying upon the said 
statements and représentations made by said défendants to him, and be- 
lieving the said statements to be true in every particular, he accepted 
$500 from them, and executed a quitclaim deed of said land and prem- 
ises to the défendant John Green. It is averred that the land is worth 
$50,000, and that the statements of défendants Johnson and Pumphrey 
were false, fraudulent, and untrue, and made with intent to deceive and 
defraud your orator, and that he was deceived and defrauded thereby. 
There is an allégation of tender of monej' to Green, and demand for recon- 
veyance. The gênerai confederating clause is inserted, and spécifie in- 
terrogatories are required of défendants Pumphrey and Johnson, and the 
relief claimed is that the quitclaim deed to défendant Green be set aside. 
Défendants Pumphrey and Johnson interpose a demurrer for the reasons 
(1) that the complainant bas shown no title or interest in the land in 
respect whereof thèse défendants or either of them ought to be compelled 
to answer or plead to said bill; (2) nor does said Mil show said défend- 
ants or either of them to bave any interest whatever in and to any of the 
subject-matters or things alleged in said bill of complaint, and sought to 
be iitigated in this action, in respect whereof said défendants ought to 
be compelled to answer or plead to said complaint. 

John B. & W, H. Sanbom, for complainant. 

Hcde & Peck, for défendants. 

Nelson, J., (after stating thefacts as above.) There is no averment in 
the bill that the défendants Pumphrey and Johnson, or either of them, 
were the agents or attorneys of the défendant Green, to whom the quit 
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claim deèd rail, or that Green was a trustée, and held the title for their 
benefitj'in whole or ia part; and itdoes not appear that they hâve any 
interest whatever, or expect any, in the land conveyed, and no relief is 
prayed against them. The fact that fraudulent représentations were 
made by them whioh influenced the complt^inant cannot implicate 
Green, unlesa they are shown to occupy such relation as to charge the 
fraud upon him. In ail cases the bill raust show that one who is made 
a pàrty défendant is in some way liable to complainant's demand, or 
has an interest in the subject of the suit. An exception is made in the 
case of the agent or officer of a corporation. Mr. Pomeroy states the 
rule concisely, viz. : 

"The gênerai rule is \<rell settled and admits of only one or two spécial ex- 
ceptions whicb are necessary to prevent a failure of justice, that no person 
can properly be made a défendant in the suit for a discovery or corapelled as 
Bucb to disclose facts within Lis knowledge, unless he has an interest in the 
subject raatter of the controversy in aid of which the discovery is asked." 1 
Pom. Eq. Jur. § 199. 

In a note numerous authorities from which the rule is formnlated are 
cited. Where an attorney or agent has assisted his principal in the ac- 
complishnjent of a fraud, he may then be made a party défendant, and 
compelled to discover the fact, and relief must be prayed that he pay 
côsts. He is made a party, hot for the reason that every one who as- 
eists another in committing a wrong is answerable for the injury sos- 
tïlined by the aggrieved person, but as security for costs incurred in re- 
dressing the wrong. See 1 Daniell, Ch. Pr. 299, and cases cited in note. 
No such çaae is presented by the demurrer, andin settling the demurrer 
it is not necessary that défendants should answer denying aie confederat- 
îng clause. Pemurrer sustained. 



NoKRis p. Atlas Stbam-Ship Co. 
(Oireuit Court, 8. D. New York. February a, 1889.) 

1. NKOLIOBltîClB— EvroBNCE. 

In an action for injuries alleged to hâve been reoeived from the falling of a 
maintopmast-stay on defendant's vessel, causing plaintiS's hand to be caught 
in an ezposed winch, évidence that immediately after the injury the défend- 
ant caused the stay to be replaced and a guard to be put up at the winch, is 
admissible to show the actual condition of the stay and winch at the time of 
the injury. . , i 

2. Limitation of Actions— Fokbign Corpokations— Absesncb of Designatbd 

Agent. 

Code Civil Proc. N. Y. § 483, provides that Personal service of a summons 
npon a foreign corporation may be made by delivering a copy to a person des- 
ignated for that purpose; that such désignation must specify a place within 
the State as the office and résidence of the person designated; and that the 
■ désignation shallremain in force until thefllingof awrittenrevoca,tion. Sec- 
. tion 401 provides that the statute of limitations shall not run in f avor of non- 
residents, but that îts provisions do not apply while a désignation made as pre- 
■ scribed in section 433 remains in force. Tne défendant foreign corporation 
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desîgnated a person upon whara process might be served, and specifled his rés- 
idence ; but before the statute had run against the cause of action suiid on such 
Î)erson le^t the state, and did not return to the place dèsignated. and tlie des^ 
Knation was not renewed. iTeffJ, that the action was not barred. 

At Law. On motion for new trial. 
Hermon H. Skook, for plaintiff. 
Everett P. Wheeler, for défendant. 

Wheelee, J. This action was brought in December, 1887, to recover 
for an injury alleged to hâve been received on December 4, 1880, by the 
falling of the maintopmast-stay of one of the defendant's vessels, and 
causing the plaintifPs hand to be caught in an exposed winch at which 
he was working, in getting ont of the way. Upon the trial the défend- 
ant denied that the stay fell and caused the injury in that manner, and 
relied upon the statute of limitations. The plaintiff was allowed to prove, 
agâinst defendant's objection, that the défendant caused the stay to be 
replaced, and a guard to be put up at the winch immediately àfter. The 
case bas now been heard on a motion for a new trial, and the défendant 
relies upon error being found in the ruliugs admitting this évidence, and 
holding the statute not tg be a bar, in support of the motion. , If this 
évidence had been admitted for the purpose of having négligence in not 
making repairs and altérations before inferred from the fact that they 
were made then, its admission or use for that purpose might hâve been 
erroneous. The making of repairs and altérations, in itself, sliows care 
rather than neglect. But this évidence showed what was broken, and 
how, and what wds wanting; and was admitted for, and limited to, the 
purpose of showing the actual condition of the stay and winch at thetime 
of the injury. The question of négligence was made to turn upon the 
state of things then, and not upon what happened aiterwards. This doea 
not appear to bave been erroneous. 

The statutes of limitation appear to be in the Code of Civil Procédure. 
Section 383 puts among actions to be brought within three years " (5) an 
action torecovèr damages for a Personal injury occasioned by négligence." 
The défendant is a foreign corporation, and uecessarily a non-resident. 
FiMi v..RiiUroad Co., ante, 65. Section 401 provides: 

"If, when the cause of action aocrues against a person, he is without the 
state, the action niay be connnenced within tlie tiine limited therefor aftcr liis 
return into tlie stiite; * * * but this section does not apply wliile a dés- 
ignation, made as piescribed in section four liundied and thirty, or in siib-di- 
vision second of section four bundred and thirty-<two, of this act, remains in 
force." 

"Sec. 432. Personal service of the siimmons, upon a défendant, being a 
foreign corporation, must be made by delivering a copy thereof, within tlie 
state, as folio ws: (1) To the presiilent, treasurer, or secretary ; or, if the cor- 
poration lackseither of those olflcers, to the olHcer performing corresponding 
functions under another name. (2) To a person designated for the purpose 
by a writing, under the seal of the corporation, and the signature of its prés- 
ident, vice-président, or otlier actitig head, aci oinpanied with the writteii con- 
sent of the person deaigiiated, and flled in the office of tlie secretary, pf, the 
state. Thë désignation must specify a place within the state as tliâ"i<uilî.oe or 
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résidence of the person designated ; and, if It is withîn a cîty, the street and 
Street number, if any, or other suitable désignation of the particular locality. 
It remains in force untii tlie flling in the same office of a written revocation 
the^eof, or of the consent, executed in like manner; but theperaon designated 
niay from time to tirae cliange the place specified as his office or résidence to 
some other place within the state, by a writing, executed by him, and filed in 
like manner." 

In May, 1880, défendant designated a person on whom process against 
it might be served, and specified his résidence as being at 262 Fourth 
Avenue, and his office as being at 37 Wall street, in the city of New 
York. In 1881 he changed his résidence to Thirty-Fourth street, and 
his office to State street; and in October, 1883, he went to Europe, and 
remained away until September, 1884. By the terms of section 401 the 
limitation operates only while the désignation is in force. The object of 
the désignation is to provide a person on whom service of process may 
be madé. It is not accomplished by the mère making and acceptance 
of thé désignation in the manner prèscribed. The service provided for 
îa ùpon thé person, and not at the placé named, in his absence, for him, 
or for the défendant. The continuation of the présence of the person 
withiii the jurisdiction at least, if not in the same location, is absolutely 
essential tb the continued opération ofthe désignation for the purpose 
for which' it îs made, and to its continUing in force within the meaning 
of thé statuté. The provision in the statute that it remains in force un- 
til the filing' oF a written revocation, refers to the force derived from the 
âct of the parties, and continues that until it is withdrawn in the manner, 
pointed oUt, and not to the removal ofthe means by which the désigna- 
tion cduld hâve any eflect. The désignation did not continue in Ibrce 
àt mdàt any longer than until the person designated left for Europe in 
Septerlaber, 1883, which was before the expiration of three years from 
the acscruing' of thè cause of action, and before it was barred. The dés- 
ignation was not renewed; neither did he retum to the place designated; 
the force ofthe désignation was not in any manner restored; nor was there 
ariythifag to set the limitation running again. This conclusion has been 
reached upon conférence with and with the concurrence of Circuit Judge 
LkcéMBS. Motion overruled, and stay vacated. 



Wàbhbûkn & MoeU Manuf'g Co. v. Southern Wibe Oo. 

', ' ., (Œreuii Court, E. D. Missourî, E. B. January 38, 1889.) 

1. Patjbjits roB Inventions — Licbnses— Covenant to IJphoi-d Patent. 

\yiiere a patentée is doing a large and profitable business in the manafact- 

, uré and sale of the patented article, and bis patents bave been infringed, a 

cOTfnfvht in a license granted by him to manufacture and sell sucb article, 

thàt the licénsee will give bis co-operation in properly maintaining the busi- 

' tiess and tbe'patents. binds the licénsee to assist in ail lawful ways in suppress- 

; ing.and preventing the infringement of the patent. 
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8. Same. 

Though the covenant does not oblige the licensee to continue tne manu- 
facture and sale of the article for any specifiéd period, or deprive him of the 
right of retiring from business and selling bis plant, it is stilla continuing 
obligation, which the licensee's abandonment of the business will not release. 

8. Same. , . 

A sale by the licensee of his plant with knowledge that the purchaser m- 
teads to employ it in violation of the patent, and with intent to aid him therein, 
ÎB a breach of the covenant. 

At Law. On deraurrei' to the pétition. 

This was an action at law to recover damages for an alleged breach of 
a covenant contained in a license to manufacture and Bell barbed fence- 
wire, granted by the plaintiff to the défendant on November 25, 1885. 
In considération of the license granted, défendant, among other things, 
covenanted that it would pay the royalty reserved therein, and make 
monthly reports of the amount of wire by it manufactured and sold, and 
"that it would faithfully carry out and perform aU and each of the terms 
and conditions set forth in said license, and would give tosaid Wash- 
burn & Moen Manufacturing Company its co-operation in properly 
maintaining the barbed-wire business, and the patents under which said 
license was granted." The act charged as amounting to a violation of: 
the last-recited ôovenant consisted in a sale made by the défendant to a 
corporation known as the "St. Louis Wire-Mill Company," '<of its plaHt,' 
machinery, stock in hand, good-will, and business," including orders for 
barbed wire then on hand. The pétition alleged, in substance, that the 
St. Louis Wire-Mill Company was not authorized to manufacture, use, 
or sell barbed wire made in accordance with the patents owned and con- 
troUed by plaintiff, and under which défendant had operated in con- 
formity with its license up to the date of the alleged transfer; that such 
fact was well known to défendant at the time of thé sale; and that the' 
sale was «intentionally made by the défendant to enable the wire-mill 
Company to engage on a large scale in the manufacture of unlicensed; 
barbed wire, in violation of plaintiff's rights, and with the intent of en-» 
abling persons, not duly licensed, to make, use, and vend barbed wire in' 
violation of plaintiff's patents, and to its injury, and in compétition with 
its business, and. the business of its licensees. The pétition also averred' 
that some of the defendant's stockholders and officers were also stock- 
holdérs and officers of the St. Louis Wire Mill Company ànd controlled 
the same, and that the sale complained of was a mère scheme on the part» 
of such individuals holding office in both companies to violate and! évade 
defendant's covenant and obligations expressed in the license. The pé- 
tition also alleged in effect that when the license waaexecuted a large 
demand had grown up throughout the west for barbed fence-wire made 
in conformity with the patents owned or controlled by plaintiff; that 
plaintiff was at the time manufacturing wire in large quantities to sup- 
ply such demand, and was doing a very profitable business in thatline; 
that certain unlicensed manufacturers of wire had theretofore from>time 
to time pirated its inventions and improvepients in barbed. wire; and 
that ftU such facts were well known to the défendante i The fourth count 
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of the pétition containing the averments aforesaid was demurred to on 
thê ^ound th'at it showed no brçach df the covènaût "to give its co- 
opepsiiîpi}," etc. 

Hitchiock, MadiU & Finkdnburg, for plaintiff. 

J. R. , Benneit and Dyer, Lee & ElMs, for défendant. 

Thayer, J., {after statirig thefacts as above.) I hâve no doubt that the 
covenant involved in this case bound the défendant, and was intended to 
bind it, to co-operate with the plaintiff in ail lawful ways in suppress- 
ingthe mahufiacture and sale by unlicensed persons of barbed fence-wire 
that infririged plaintifFs patents. The eovenant " to give the Washbum 
& Moèn Manufaeturing Company its co-operation in properly maintain- 
ing the barbed- wire business, and the patents under which the license 
to défendant was grauted," must be construed 'in the light of ail of the 
ciroumstances alleged to hâve existed when the same was executed. In 
view of the allégations in the pétition to the effect that plaintiff, by vir- 
tue of its exclusive rights under its letters patent, was doing a large and 
profitable business in the manufacture and sale of barbed wire when the 
license was granted, and was interested in maintaining its exclusive 
rightfi, and that certain persons had theretofore from time to time in- 
fringed its patenta, it is manifest: that in stipulating for the co-operation 
of its licensee in maintaining the barbed-wire business, and the patents 
arider which the license was granted, the plaintiff; bargained for aid in 
supprfissing unlicensed traffic in such barbed wire as was covered by its 
patent; ïhe licensor and licensee unquestionably regarded the pros- 
perity of the business in which they were engaged, or were about to en- 
gage, as largely dépendent upon thé rigid enforcement of the exclusive 
right to manufaetui"e certain styles of barbed fence-wire, which plaintiff 
claimed under and by virtue of its patents. In ail probability, when 
thelicensor and licensee executed the license, they contemplated main- 
taining the barbed-wire business, mainly by a rigid enforcement of such 
exclusive rights, and by a diligent prosecution of infringers. For thèse 
reasons I conclude that the chief obligation assumed by the défendant, 
when it executed thé covenant in question, was an obligation to co-op- 
erate or assist in ail lawful ways in preventing infriugements of the 
barbed-wire patents that are enumerated in the license. 

I concur with.defendant's counsel in the view that the covenant "to 
CQ-operate in properly maintaining the barbed-wirô business and pat- 
ents" did not:bbligate the défendant to continue the manufacture and 
sale of barbed. wire during the iife of the license, or for any specified 
period; and that it did not deprive ihe défendant of the right to retire 
from business^ or 'necessarily deprive it of the right to sellits machinery, 
plant, stock .in trade, etc. Nevertheless it is obvious that the agreement 
tosco-operàte in maintaining the business and patents in question Was a 
continuing obligation, and tliatthe défendant was not released therefrom 
merely by abandoning its business opérations under the license. Such 
being, -in my,©pihion, the proper construction of the covenant, theionly 
doubtful question in the case is whether the alleged sale by the défend- 
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ant to the St. Louis Wire-Mill Company of its machinery and plant for 
the production of barbed wiré, together with its stock in trade and un- 
filled orders, amounted to a breach of the covenant by reason of the fact 
that défendant knew, as the plaintiff avers» that the wire-mill company 
was an unlicensed manufacturer of barbed wire, and intended to employ 
the machinery, plant, and other property so acquired, in a manner that 
would violate plaintiff 's asserted exclusive rights and privilèges under 
its patents. A carefal analysis of the fourth count of the pétition, to 
which the demurrer relates, shows very dearly that no act is charged 
therein amounting to a breach of the covenant, unless the sale made by 
the défendant of its machinery and plant with the knowledge aforesaid, 
and with an,intent on its part, as alleged, to aid the v^ire-mill company 
in the production of unlicensed wire upona large scale, amounts tôsuch 
breach. It is true that in actions &c contractu it is usually unnecessary 
to inquire with what knowledge or intent a given act was done, in brder 
to décide whether it amounted to a violation of,.the agreement sued 
upon. It is ordinarily the case that if an act, conMdered by itself, does 
not amount to a breach of an agreement, the know^ledge or injtentiwith 
which the act is done will not render it unlawfuL This resuit is, diue, I 
apprehend, altogether to the nature of ordinary covehants and agree- 
ments, and to the languagein which they are exprlé^séd. I know of no 
reason, however, why parties may not put their engagements in tosuch 
form as to render an inquiry into the knowledge with which a givën act 
was done, and the motives that prompted it, both legitimate and neces- 
sary, even in an action ex contractu, It appears to me that thei coYçhant 
^jjow Jînder considération is of the character last iijdicated. The de- 
fendant bound itself to co-operate. that is, to act jointly or in concert 
with plaintiff, in maintaining the barbed-wire business and certain pat- 
ents. That covenant neces^rily implied that it wotild not, kflowingly 
and intentionally, give aid and comfort to a class of barbed-wire manu- 
factijfers whom.the licenspr and licensee evidently had in mind, and re- 
gardéd'JàS the common enemy, when thelicensé wàs granted. ît'cer- 
tainly implied that défendant would not place machinery and tbols tjiat 
Wéré specially adapted to thè production of the patented article in the 
hands" <if the enèmy, with knowledge that thev were tb be used îh the 
piroduction of unlicensed wire, and with ''intent to aid in the prbduc- 
tioh.' I accordingly conclude that the allégations in the fourth count ôf 
the pétition, as to the knowledge and intent with Which the défendant 
eold its machinery and plant, are material, and that the coùnt, hy reason 
of siich allégations, States a good cause of action. Either this view 
should be taken, in my opinion, or the other yiew ought to be adopted, 
• that défendant, before making the sale in question, was bound to pro- 
vide at its péril that the machinery and plant were not employed in the 
production of infringirtg barbed wire. According to either view the de- 
murrer should be overruled, and itis so ordered. 
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Cebnsha-We P. Pkabck. 
(Sisiriet Court, 8. D. New York. Januaiy 13, 1889.) 

Shippiito— LrABiLiTsr oi' Owneb fob Contraot — Bills oy Ladinci — ^Mibtakb— 

•ï Agbht's Option. 

U., the common agent of several différent steamships, owned by différent 
owners, and runnin^ independently upon stated days, forming the "Guion 
Line, " agreed with libelants to transport about 800 baies of cotton per steamer 
• A.é^f W., agent's option. A part were sent by tbe A., the rest by the W., a 
week later. [J. only had authority to détermine- by which vessel "and or" 
gpods should go. Without his knowledge or assent, shipping receipts were 
déliyered to libelants, through some mistake of the subemployes, apparently 
induced in part by the libelants' slips. The receipts stated that the goods 
were to go by the A. only; upon tbe faith of which, without U.'s knowledge, 
bills of lading were issued, at bis oflSce, for ail the cotton per steamer A. The 
cotton shipped by thé W. arrived about 10 days later than that by the A., and, 
the priCe falling in the mean time, the libelants sued the respondent, who is 
sole owner of th« A., for the, loss. Heid (1) the original contract was the 
agent's contract, only, and did not bînd either the vessel or her owners; (3) 
the différent vessels arid owriers'Were not liable foreach olher's contracts; (3) 
■ the shipping receipts ànd bills of lading per A. only, being issued by mistake, 
and without U.'s knowledge or authority, did not constitute any exercise of 
the option reserved in the original contract, and did not bind the respondent, 
' as respects the goods càrried'by the W. ; (4) that the W.'s goods had never 
been delivered to the A.,drunde'r her control; and that the respondents were 
not liable. 

In Admiralty. 

Action upon thtee bills of lading for failure to tïansport 559 baies of 

cotton by steamer Arizona. 
■ ^(irte, Croate cfc J5eaman, for libelants. 
WUcox, A(hms & MacUiriy îov VQ&çonàeai. 

Beown, J. The libelants, in September, 1887, receîved from Under- 

hill & Co., in this city, three bills of lading, reciting the shipment of 

848 baies of cotton on board the steam-ship Arizona, for Liverpool, dated 

, August 31st, September Ist, and September 2d. She sailed on Tues- 

day, September Çth. Dnly 289 baies went by the Arizona. The re- 

mainilîg 559 baies were. carried by the Wisconsin, of the same line, 

, which left a week later, and arrived in Liverpool about 10 days after the 

Arizona. ,During this interval there was a fall of three-eighths of a penny 

per pound in the market price of cotton, to recover which this libel was 

'filed, .,..,.,:■'..:',... 

"The évidence shows that on the 24th and 26th of August preceding, 
^written contracts were made between the libelants and the représentatives 
of Underhill &. Co. , whereby transportation was engaged for "about 800 
baies of cotton on board a steam,-ship of the Guion lin,e, expected sailing 
the 6th *JJ.* 13th September, agent's option, subject to the terms and 
conditions of the form of the bill of lading approved by the New York 
Produce Exchange;" and that the baies in question were sent by the 
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libelants to the Guion Une under thèse contracts. The "Guion Line" is 
a mère trade-name. The vessels that form the "line," and run on stated 
days, belong to dififierent owners. They are run independently; the ac- 
counts are distinct; the owners of one vessel are not interested in, or 
liable for, the business of the vessels of the other owners. The respond- 
ent was sole owner of the Arizona, and had no interests in the other ves- 
sels of the "line." The Arizona was advertised to sail on Septeraber 6thj 
the Wisconsin, September 13th. A permit or order was issued, as cus- 
tomary, by Underhill & Co. for the receipt of the cotton by the line. 
The permit was delivered to the libelants about the 25th of August, and 
speci&ed the steam-ship "Arizona and or Wisconsin, about 800 baies 
cotton; unçompressed, to Empire Stores; to be delivered on or after Au- 
gust 30th." Under this permit the cotton was ail delivered by the libel- 
ants, either to tne Empire press, or at the Guion pier. Two hundred 
andnineteen baies were delivered to the press, and from there were sent 
to the Arizona, and carried by that vessel. The rest of the cotton was 
sent to the Guion pier. 

When the permit provides for an option in transpprtation, by one ot 
more stea^mers, as in this case, the shipping receipt given at the dock or 
press, for each lot delivered under such a permit, is required to be in 
thjB same form and to specify the names of both steamers; and the biUs 
of lading, which in the usual course of business are oblained at Under- 
hill & Ço.'s office in exchange for the shipping receipts, are also issued, 
as of course, in the same form. In the présent case seven différent lots 
were delivered at the dock or press, under the permit; but ail the ship- 
ping receipts that the libelants received therefor mentioned the ship 
Arizona only. The .évidence shows that this was done without the 
knowledge or authority of Mr. UnderhiU, the only person authorized to 
détermine by which vessel the goods should go. It was the resuit of 
mère mistake, or misinformation, or raisunderstanding, in the absence 
of instructions from Underhill & Co.; and it was apparently, in part at 
least, brought about by the libelants themselves. Agréât numher of the 
libelants' "slips," sent to the line by the car-men or lighter-men along 
with the goods, were produced in évidence, and ail except one state that 
the goods were to go by the Arizona. The libelants had no right to send 
with the goods slips thus worded. They should bave read "Arizona "°^ 
Wisconsin." Although the subagents at the dock or at the press had 
also no right to act upon the libelants' slips alone, such slips were cal- 
culatèd to mislead, and they no doubt conduced to the mistake in the 
shipping receipts, if they did not alone cause it. 

The option reserved to Underhill & Co. to send goods by the one 
steamer or the other, was an option bénéficiai to both parties; to the 
ship, because it enabled her to take higher priced freights for perishable 
goùds that might be brought forward for transportation on the last day; 
or, if thèse were wanting, to fill up with the lower priced cotton. It 
was bénéficiai to the libelant, because the ship could afiford to take the 
cotton at a lower freight, in view of the option reserved as to the time of 
forwarding. 

v.37F.no.9— 28 
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THe bîlla of lading are not, aa thé libelants contend, the only contracts 
between the parties. Even if they had been regularly issxied, they would 
only hâve been in exécution of the previous contracts of affreightmeiit, 
which provided that bills of lading should be given. The bills of lad- 
ing stand in the same relation to the original contracts of affreightment 
that bills of lading hold to the charter-parties under which they hâve 
been given. In the latter class of cases it bas been long settled, not only 
that the bills of lading do not supersede the provisions of the charter- 
party in sb far as they differ from it, but that they are controlled by the 
char ter-par ty, in the absence of any proof of authority and intention to 
make a new contract. 1 Pars. Adin. 286; The Ohadioicke, 29 Fed; Rep. 
624, and cases there cited; Ardan v. fheband, 35 Fed. Rep. 620. By 
those contracts Mr. Underhill had the right to send the cotton by either 
the Arizona or the Wisoonsin, or in part by both, as was done. There 
was no intent by either party to fflake any new contract. There was 
donbtless an option to be exercised befdre the goods could be forwarded. 
But Mr. Underhill was the only person having authority to exercise this 
option. The bills of lading &re prima fade évidence that he did exercise 
that option in favor of sendîng ail the cotton by thé Arizona; bût they 
are only prima fade évidence. The answer sets up that they were issued 
by mistake, and without Mr. Underhill's knowledge or authority; and 
the proof establishes that fact, both as to the shipping receipta and as to 
thé bills bf lading, which foUowed the shipping receipts, as a matter of 
course. Pa;pei*s thus issùed by inistake constituted no exercise of the 
option ieservèd to Mr. Underhill; nor any new contract, for want of the 
necesSary assent. When the shipping receipts were presented by the 
iibelant àf Underhill & Co.'s office to be exchanged for the bills of lad- 
ing per Arizona, Mr. UnderhiD, or the clerks, might lawfuUy hâve re- 
fused to issue the bills of lading for the Arizona only; and the évidence 
leaves no rooni to doubt that they would bave done sô had either of them 
known that the shipping receipts had been improperly issued per Arizona 
only. Foider v. lAverpool, 87 N. Y. 190. The shipper is entitled to no 
advantage from such a mistake. 

The libelants' claim rests entirely on their possession of the bills of 
lading, stating the transportation to be by the Arizona alone, as though 
the deliveïy of the bills of lading to them were a final and absolute dé- 
termination of the option previously reserved, and formed, from the 
moment of delivery, the only contract between the parties. Even had 
the bills of lading been deliberately issued by Mr. Underhill himself, 
it may be doubted whether they woùld necessarily bave had any such 
effect. Uhtil the libelants had acted upon the faith of such bills of lad- 
ing, and changed their rights or obligations, I see no reason why a pré- 
viens détermination to send by the Arizona might not bave been re- 
voked under» the option in the original contracts. Notice of any such 
revocation would perhaps hâve been necessary for protection against any 
subséquent claim by the shipper for damages incurred upon the faith of 
the bills bf lading; but, so far as I perçoive, for no other purpose. In 
this case the libelants in no way changed their situation upon the faith 
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of the bills of ladîng. The goods ail ^irrived safely, and in exact fulfill- 
ment of the. original contracts; and the lack of notice to the libelants 
that part went by the Wisconsin became ioimaterial. That question, 
however, is not presented in this case, because there is no doubt, upon 
the évidence, that the shipping receipts and bills of lading were not 
properly issued, and were not any exercise of the option reserved. 

Again, upon the évidence, Underhill & Co. had no authority to bind 
the respondent upon contracts of affreightment for transportation by any 
other yessel than the Arizona. The original contracts, therefore,, were 
the obligations of Underhill & Co. only, and did not bind the respond- 
ent. Under such a contract, the respondent could not beconié bound 
until the goods were delivered to the Arizona or her officers, or some 
other act was done anaountiug to a final appropriation ol the goods to 
the Arizona, or which imported a contract to transport the goods per 
Arizona alone. Only Mr. Underhill had authority to make any such 
appropriation, or any such contract; and, as respects the 559 baies in 
question, henever made any such appropriation or contract. He did 
ûot exercise any such option, nor authorize the bills of lading or the 
shipping receipts in the form in which they were issued. 

Still further, bills of lading, as executory contracts, bave not the eft- 
fect which the libelants ascribe to thera. They import a receipt on 
board of certain goods, to be transported and delivered at the place of 
destination. The executory contract to transport extends only to the 
goods actually received on board, or within control of the officers of the 
ship or her représentatives; and paroi évidence is acjmissible to show that 
only part or noneatallofthôsereceipted for in thôbillof lading were re- 
ceived, and the contract to convey is thereupon limited accordingly . In 
PoUard v. Vinton, 105U. S. 8,— anaction inpersonam, — Mr. Justice Milleb 
says: " The receipt of the goods lies at the foundation of the contract to 
carry and deliver. If no goods are actually received, there can be no 
valid contract to carry or to deliver." Accordingly, it is the constant 
practice for the ship or her owners to limit their apparent responsibility 
ùnder the bill of lading by proof that less goods were received. 1 Pars. 
Adm. 190; Carv. Carr. by Sea, §69; Goodrichv. Norris, Ahb. Adm. 196; 
The Saragogea, 2 Ben. 544; Senn v. Wingate, 3 Allen, 103, and cases cited; 
Queririi Hfamphalia, 19 Fed. Rep, 123; Eobinson v. Rnilroad Co., 9 Fed. 
Rep. 140, 16 Fed. Rep, 57. There is manifestly no différence, as respects 
liability, between an action for not delivering the goods specified in the 
bill of lading, and an action for damages for not carrying the sanie goods. 
The contract in the bill of lading is the basis of both actions alike; and 
that contract is limited to the goods actually delivered to the ship, or to 
her représentative, under it. Had Underhill been the agent of the Arizona 
only, a delivery of goods to him at the dock, under a previous contract, 
on the respondent's account to transport them by that ship alone, would 
probabiy be deemed a delivery to the ship, and binding on her pwner. 
Buttas he was the common agent of ail the ships of the Une, and had 
neither made any contract for the Arizona alone, nor appropriàted the 
559 baies to the Arizona, those baies were never delivered to the Ari- 
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zona, eîther actually or constructîvely; and as to thosebâles, the bîlls of 
lading, which Underhill had never authorized, had no force or validity 
as receipts or as contracts, as against the ship or her owner. 

The présent case very closely resembles that of The Lady FranUin, 8 
Wall. 325, where a common agent of several iiidependent vessels form- 
iiig a "line," as in this case, agreed to send the libelants' goods by "one 
of the vessels of the line," and dîd so; but a clerk, by mistake, and in 
ignorance of the facts, delivered a bill of lading as ùpon a shipment by 
another vessel of the line, — the Lady Franklin, — which was accordingly 
sued. That case was stronger for the libeiant than the présent, as most 
of the goods shipped on one of the other vessels were lost. Mr. Justice 
Davis, in delivering the opinion of the court, says: 

"It W'ould be strange indeed, if the owners of the Franklin were made to 
suffer because thie common agent of ail the beats had, through inadvertence, 
given a receipt for merchandise not on the beat, or in the warehouse even, 
but wbich was then on board other boate, on itswaytp ils destination. " 

The case of Pofcrd V. Finton, sMpro, shows that the sarae fuie is ap-» 
plicable to actions inpersonam. On principle and authority the libel 
must be dismissed, with costs* 



The Sebapib.* 
Salmon î>. The Serapë «{ al. 

(BUlriet Court, 8. D. New York. Janqai^ 9, 1889.) 

1, ShIPPINO— BOTTOMBT — MASTEr'S DKAFT^PEBSONAIi LlABILITY— PaBTIBS— 
AOHISALTT RULE 18. 

A master's draft was drawn in the following form: "On arrivai at port of 
destination I promise and bind myself to pay, * * * for the payment 
of which I herchy pledge my vessel. This is my obligation, which settles 
deflnitely every accounts with the charterer, and I hâve aigned tbia in settle- 
ment and fulfiUment of the obligatioris contracted by, my owners, M. Bros. 
& Go., with the charter-party, and I gîve this bill in thbir name, account, and 
order, and acting as their empowered représentative. Any other obligation 
or draft drawn by me to be secondary to this. [SignedJ G. D., Master of 
steam-ship S. " In an action brought by an iiJdorsee of the draft against the 
ship and master upon the draft only, held, thatthe draft did not purport to 
bind the master personally, and that the joinder of both was improperunder 
admiralty rule 18. 

8. SaHB — NBaOTIABIIilTY. 

Such an instrument is only J«a«î negotiable, and is subjéct to ail eqnities 
as respects the ship. When giyen in seulement of différences of freight, 
without authority, it créâtes no lien on thé ship; and, as it does not porport 
to bind the master personally, no suit against him lies On the instrument it- 
self, but only against him/'as a wrong-doer, " under rule 18, upon his false 
représentation or implied warranty; and where the payée bas knowledge of 
ail the facts; and the indorsee easy means of knowledge semble, proof of his 
bona .i^de purchase of the draft, without notice of equitieà, is requiâite to en- 
able him to set up any estoppels again&t the master appearing on the draft 
■ itself. 

>Reported by Edward G. Beneaict, Esq., of thé New York bat. 
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8. Same— Charteb Partt— -Cbssbb Olaote— SBTTLBMBifT— Brkobs. 

The cesser of liability clause in a charter, "ail claims on charterer to ceaae" 
after aettlement between the màster and the charterer, will not prevent the 
correction of errors in the settlement itself. 

4. SaMH— COMPUTATION OF PkBIGHTS— POREIGN WbIGHTS— LBX SOLtJTIONIS. 

The Italian mode of turninpr cantars into English pounds being différent 
from the New York mode, and the bill of lading making the freight payable 
in New York, on the number of "cwt. delivered," held, the rule in force hère 
must govern. 
6. Admiealty— Peacticb— Answehs to Interbogatories— Evidence. 

Answers to interrogatories annexed to the pleadings stand, as évidence, 
like the pleadinsrs onlj;. What is admitted, needs no further proof; but as 
respects matters that still remain at issue, answers to interrogatories are not 
affirmative évidence in favor of the party making them. 
6. Samk— CosTS— Ci.erk'8 and MarshaIi's Fées— Tender. 

tJpon deposit of money as a tender in the registry of the court, the clerk's 
and marshal's statutory fées payable thereon must be also added and paid by 
the depositor, in order to make the tender good, if the tender and deposit are 
flrst made after suit brought; otherwise, if the deposit is only in support 
of a sufflcient légal tender made bef ore suit brought. In the former case the 
• tender will be held available only for the deposit less the clerk's and mar- 
shal's charges. 

In Admiralty. Libel by an indorsee of a mastey's draft against the 
vessel and the master personally to enforce payment of the draft. 
BuUer, Stillman <k Hubbard and W. Mynderse, for libelants. . 
JB. 5. Qmcerse, for respondents. 

Brown, J The libel in this case was filed against the British stèam- 
ship Serapis, and George Dobson, her master, to recover £545.18.7, 
the amount of an obligation drawn by the master at Palermo, Februàry 
11, 1888, payable to the order of the charterer, Pietro Tassi, on arrivai 
of the steamer at New York, pledging the ship for payment, and in- 
dorsed to the libelant. The obligation was a brief form of bottomry, 
given in settlement of différences between the charter money owing by 
Tassi for the hire of the vessel and the freight to be coUected by the 
steamer upon the bills of lading on arrivai at New York, for goods shipped 
on board at Palermo, the last port of loading. The form of the master's 
obligation, and ,the provisions of the charter, so far as they relate to this 
aubject, are identical with those in the récent case of The Lykus, 36 Fed. 
Eep. 919, except as to names, dates, and amounts. Before and on ar- 
rivai of the steamer at New York it was found that varions errors had 
been made in fixing the amount of the bill, to-wit: 

<1) Error in addition by the master, .... £100. 0.0 

/2) Erroneousallowanceof Insurance, - - - - 9.12,0 

{3) Différence between bill of lading given by the master to the 
charterer for fruit, and certain sub-bills of lading, issued 
by the charterer to the owners of the fruit, - . . 19,9,5 

{4) Shortage of freight collectible on 5,"200 cantars of ore, through 
the différent modes of eonverting cantars into pounds at 
Palermo and New York, - ... li.11.7 

<6) One bill of lading oraitted, - - - . - 12,8.6 

Total, - - - - . . £153. 1.6 
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The first four iteinswould byso much reduoe the shîp's debt; the last 
wûuld incréasè it. The third itôtn (excepting 18/4, accountèd for) was 
returned by Tassi to the défendants by his draft, vyhich was received by 
them, but has not been paid, and was olfered to be returned for the first 
time upon the trial. If ail thè above corrections were tnade, thê bill 
would be reduced by £128.4.5, leaving due £417.14.2, araountiug to 
$2,037.30. This sum, with interest and costs, the owners of the vessel 
paid into court soon after the commencement of the suit. The litigation 
is as to the residue only of £128.4.5. 

1. As against the ship, the libelant cannot recover, because, as in the 
case of The Lykus, supra, the master had no authority, either under the 
maritime law or under the terms of the charter, to exécute bottomry, or 
any express hypothecation of the ship, for différences in freights in favor 
of the charterer, or for his advances of charter money. As regards any 
express lien, the obligation is, therefore, invalid; and if any implied lien 
arises against the ship for the fulfiUment of her charter obligation to pay 
any différences in freight to the charterer, such an implied lien does not 
extend beyond what the ship actually owed. The indorsee stands in 
this regard in no better position than the payée; so that any mistakes in 
ascertaining the amount owing by the ship must be corrected in the 
ship's favor. This is not contested in this case. 

Âlthough by the Codes of France (section 313) and of Italy (section 
592) bottomry bills payable to order hâve the fuU qualities of negotiable 
paper, s^ving defects of assent or authority, (3 Valroger, Droit Mar. § 
1013; 5 Desjardins, Droit Mar. § 1148, p. 187; 2 Laurin, Cresp. 251, 
note 40,) I understand our law to be otherwise. Such instruments, be- 
ing payable only on a condition, are not fully negotiable like promissory 
notes and bills of exchange; but, like bills of lading, only quasi negoti- 
able; and, except in cases subject tothe principles of équitable estoppel, 
the indorsee takes only the payee's rights; i. e., subject to any equities 
affecting the obligation itself, though not, perhaps, subject to wholiy in- 
dependent otfsets available against the payée, (à'Âaw v. Rnilroad Co. , 101 
U. S. 557;) and any errors, imposition, or sharp practioe in bottomry 
obligations are freely corrected by our courts of admiralty. Nanez v. 
Dautel, 19 Wall. 560; The Virgin, 8 Pet. 538; The Woodlœnd, 104 U. S. 
180; The Catherine, 3 Wm. Rob, 1, 5; The Osmardi, Id. 198; The Prince 
of Haxe-Gahoarg, 3 Hagg. Adni. 387, 894, affirmed, 3 Moore, P. C. 1, 10; 
The Zodiac, 1 Hagg. Adm. 320, 327, 332; The Cognac, 2 Hagg. Adm. 
378; The Pachei, 3 Mason, 260; Coolidge v. Ruggl^s,, 15 Mass. 387; The 
Archer, 15 Fed. Rep. 276, 282, 23 Fed. Rep. 352;' The Lykus, supra. See, 
also, German Code, art. 687; Wendt, Mar. Leg. (3d Ed.) 739; The Neth- 
erlands Code, § 573. 

2. The cesser of iiability clause in the charter, "after such settlement 
ail claims on charterers to Cease," does not prevent the correction of er- 
rors in ,the settlement itself, as between the ship and Tassi — (1) Because 
thè parties are presumed to bave meant by that clause a trae and proper 
settlement, not a false or erroneous one. On an account stated, upon a 
settlement, errors or mistakes, clearly proved, are corrected as of course. 
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Perlînsv. Rart, 11 Wheat, 256; Wiggîns v. Bwkham, 10 Wall. 129. (2) 
Becausethe parties hâve treatèd the settlement as provisional only, as in 
Eisenhmer V. De Bdavmaran, 26 Fed. Rep. 784, 790. Both aides, be- 
fore this litigation began, mad© proffers for the proper correction ofsome 
of thèse errors. (3) Because the défense hère does not come within the 
letter of the cesser clause as a "claim raade'upon the charterer." It is a 
résistance against payaient to the charterer, or his indorsee, of a larger 
sura than was due them. The charter does not say that the captain'a 
"settlement" shall be final and conclusive as to the amount owing by 
the ship, or as to the amount of the charterer's claim on the ship, sO as 
to preclude any subséquent correction of mistakes. I do not think any 
such thing was intended by the cesser clause. The common practice 
undef ît confirms this view. If the parties meant that such settlement 
should be conclusive for ail purposes on ship and owners, that should 
at least hâve been stated. Such a construction is too prejudicial to jus- 
tice, and too liable to abuse, to be supplied by implication merely. The 
history of such clauses in charter-parties, moreover, shows that they were 
originally designed to relieve charterers or agents, àbroad, from future 
responsibilities for the voyage; as in the collection of freights, or the dé- 
tention of the ship, over neither of which could they exercise any control 
or supervision. Macl. Shipp. 356-359; Qhrisloffersm v. Hanrni, L. R. 7 
Q. B. bQ9>', Frmch v. Gerber, L. R. 1 G. P. Div. 737, 744, L. R. 2 0. P. 
Div. 247, 253. 

3. The item of £11.11.7, shortage on freight, arises through the dif- 
férent modes of turning Italian cantars into English pounds. The bill 
of lading made the freight payable "on arrivai in New York at the rate 
of 11/9 etetling per ton of 20 cwt. delivered in foll," In the "settle- 
ment" at Palermo, the cantars, by the Italian reckoning, amounted to 
1,371 tons; by the New York mode of reckoning, the same number pf 
cantars made ôhly 1,352 tons. But as the freight was payable in New 
York on the number of "cwts. delivered," the rule of computation in 
force hère ïaust govem. 

AU the corrections claimed must therefore hâve been allowed, if thia 
action had been brought by Tassi; and the libelant, as indorsee, can 
claim rio gïeater lien against the ship than Tassi could bave claimed. 

4. As î^ainst the master, it is contended that he is equitably estopped 
from dispUting his liability for the full amount of the bill to a bonafide 
indorsee, by the false représentation that the bill was given "for neces- 
Sai*y last disbursements, as weli as for dififerences in freight," and that 
he had "éigned it in settlement and fulfillment of the obligations con- 
traôted by his owners, McIntyre Bros. & Co., London, with the char- 
terers." But if this instrument is not the personal obligation of the mas- 
ter, the proper remedy for the false représentation, or implied warranty 
of autbôrity, would be by an action on the case for damages for such false 
représentation and warranty; not like this, upon the bill ilself. 1 Pars. 
Cor\t.,(7th E(J..) 69; Richardsonv. Fïïiiamson, L. R. 6 Q. B. 276, 278; 
Sirninomv. More, 100 N. Y. 140, 2 N. E. Rep. 640; BaUzm v. Nicolay, 
53 N.- Y.;467. Such an action could not properly be conjoined with a 
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suit in rem against the sbip. Aâmîralty rule 18. But, dîsmîssing tlie 
libel as against the sbip, the suit might be retained against the master 
on the allégations of the libel, if this obligation purports to bind bim; 
and, in that oase, he would be concluded by any estoppels that might be 
found on the face of the paper. 

The language of the billis as folio ws: 

"pn arrivai at the port of destination I promise and bind myaelf to pay to 
the order of Pietro Tassi, £546.18.7 in cash, or approved bankers' demand bllLs 
on London, * * * for the payment of which I hereby pledge niy veasel. 
This is my obligation, wliieh settles deflnitely every [ail] accounts with the 
charterer, and I hâve signed this in settlement and fulûUment of the obliga- 
tions contractèd by my owners, Mcintyre Bros. & Co., with the charter-party, 
and I give this bill on their name, accOunt, and order, and acting as theirera- 
powered représentative. Any other obligation or draft by me drawn to be 
Becondary tu this. GsoBâB Dobson, Master S. S. Serapis." 

The bill is a printed form with names, dates, and amounts fiUed in. 
Taking this language ail together, I do not think it was designed or un- 
derstood to create any personal obligation of the master, Aside from the 
considérations applicable to it aa a bottomry obligation, and regarding it 
as an ordinary commercial contract, signed by an agent, though the cases 
bearing on the question are not free from some confiict, the weight of au- 
thority, I think, is to the eflTect that, where the instrument is made by a 
known agent, is signed in that capacity only, discloses the principal, and 
clearly indicates that it is given in the principal's business, and on his 
account, it will be construed as the obligation of the principal, and not 
of the agent. The use of sqch words as "I promise," or "we bind our- 
eèlves," etc., are construed as used in the officiai or représentative char- 

, acter only, not binding the agent personally. Fcdk v. Moebs, 127 U, S. 
697, 8 Sup. et. Rep. 13.19,- Smith v. Morse, 9 Wall. 76, 82; Melcalf^ v. 
WiUiam, 104 U. S. 93, 97; Rice v. 6ove, 22 Pick, 158; Goodenough v. 
Thayer, 132 Mass. 152; Alemnder v. Sker, L. R. 4 Exch. 102; Gaddv. 
Hmighten, L. R. 1 Exch. Div. 361; lÂndus v. Mdrose, 2 Hurl. & N. 293; 
Story, Ag. §§ 154, 271; 1 Pars. Cont. (7th Ed.)*57, note; 1 Pars. Notes 
&B. 98, 99; Evans, Prin. & Ag. (2d Ed.) 226, 246, 248. 

This obligation states expressly that it was given "on account and by 
order of the owners," and in the master's "représentative capacity." No 
etronger déclaration of its représentative character could be made, The 
charter uses similar language: "Différences of freights to be settled, if in 
captain's favor, by cash; if in charterer's favor, by captain's bill; cap- 

. tain having a lien on cargo for ail freight," etc. Manifestly the cash to 
be paid to the captain was not to be his individual property; nor hia 
bill to be his individual obligation; nor the lien to be for his own ben- 
efit. His représentative capacity is alone referred to. 

Enierigon treats of this point with enlire clearness, Contrats a la Grosse, 
c. 4, 1 12. Putting a case from the Roman law he says: 

"As agent of Octavius Félix, I hâve received of you one thousand crowns, 
which I will repay you within a certain time. I am not bound in my own per- 
son.because I hâve signeU this obligation in my capacity as agent. * * * 
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In a wdrd, the agent who in the obligation désignâtes his capaeity, of what- 
ever kind it be, * * * is net himself bound. * * * But the agent 
who pledges his own faith to another cannot be relieved from bis contract." 

As to the captain's personal liability on a bottomry obligation, he says: 

"A distinction is to be made. If in the contract of bottomry the caplain 
bas bound his own goods and his person (of which I hâve seen a thousand ex- 
amples) he is personally held. But if he has contractéd only in the qualityof 
tlje captain, the lenders * * * will be limited to their action in rem," 

The forms long in use show the two kinds of bottomry contract indi- 
cated by Emerigon, — the one, whereby the master simply "binds him- 
self, his heirs," etc.; the other, whereby he "binds himself, his heirs," 
etc., "* * * and his goods and chattels," or his "lands, tenementa, 
goods, and chattels." Abb. Shipp. App. form 2; Macl. Shipp. pp. 
947-949; The J. GoodJiue, 1 Swab. 524, 527. The former words are 
but the formai language constituting a représentative obligation only, for 
which the ship alone is IJable. 'Êie Virgin, 8 Pet. 554. This instru- 
ment is of that clasa. In The J. Goodhue, supra, the bond was of the lat- 
ter class, pledgingthe master's "lands, tenements, goods, and chattels." 

The eighteenth suprême court rule in admiralty, in declaring that "in 
ail suits on [valid] bottomry bonds the suit shall be inrem only," seems to 
détermine our lawon this point in the master's favor, at least on ail ordi- 
nary bottomry instruments; so that, unless the master has pledged his own 
property, or pledged his own crédit by some unusual language, he is not 
personally liable; and if he has pledged his own property, then that is 
part of the "property hypothecated," and falls within the eighteenth rule. 
Other phases of this question hâve been forcibly presented by Benedict, 
J., in the case of The Irma, 6 Ben. 1, and need not be repeated hère. 
The language of this instrument has less indication of a pledge of the 
master's personal crédit than the ordinary forms of simple bottomry that 
contain no pledge of the master's goods. Thus, the ordinary fornas often 
State, as iaSimonds v. Hodgson, 3 Barn. & Adol. 50, that the master 
"binds himself, his heirs, administrators andassigns," which latter words 
are absent in the présent case; yet, with référence to such a bottomry, 
Lord Tenteeden, in the case cited, says: 

"It cannot be supposed that the lenders looked to him [master] personally, 
or to his Personal means; nor that he intended to pledge himself personally 
and absolutely for the payment, wilhout regard to the means with which he 
might be furnished by the ship and her freight." 

As this bottomry obligation, therefore, does not bind the master per- 
sonally, any suit seeking to charge him for a false représentation, or for 
want of authority in executing it, must be upon a libel against him as a 
"wrong-doer," under rule 18, with the appropriate allégations; none of 
which exist in the présent libel. Such a libel conld not be sustained in 
Tassi's favor, since he had notice of ail the facts. He knew that the 
amount wasmore than was due to him, and that the error of £100 was 
a mistake by the master. To negotiate the draft for its full amount, 
without notice given of the error, wûuld be none the less a fraud upon 
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the ôhîp and her owilersj even if thiSj the largest, mistake of £100 vras 
caused, as the libelant claims, by the master's obstinate refusai to listen 
to the suggestion of Taasi's représentative that there was error in the 
amount, though the master asserts the contrary. As fraud is not pre- 
Bumed, it might be inferred that the libelant, the transférée, was notified 
of the mistake, in the absence of any évidence to the contrary. Strict 
proof should, therefore, be required of what occurred upon the transfer; 
what inquiries, if any, were made; and what knowledge or notice was 
given to the libelant, before admitting such an équitable estoppel as is 
claimed. 

The libelant's answers to the interrogatories do not cover this point. 
Such answers to interrogatories propounded at the close of the pleading 
under admiralty rules 23 and 27, are not strictly évidence in the cause, 
in any différent sensé than that in wbich the pleadings are évidence. 
Andrews v. WaU, 3 How. 668. Though sworn to, they are not a "dép- 
osition" for which costs can be taxèd under Rev. St. § 824. Such an- 
swers to interrogatories are designed rather as compulsory amplifica- 
tions of the pleadings on the spécifie subjects propounded in the inter- 
rogatories, so as to dispense with the takingof proofs, or évidence proper, 
on the facts that liiay be admitted. When the interrogatories are pro- 
pounded by the libel, the replies tisually make part of the answer itself, 
Dunl. Adm. Pr. 201. It is immaterial whether they are answered as a 
part of a pleading or separately. As évidence, they stand like the plead- 
ings only. They are parts of thè record, and/may, like the pleadings, 
be referred to by either party. What is admitted, needs no further 
proof; but as respects matters whiàh still remain at issue, such answers 
are not affirmative proof in favôr of the party making them. Williams 
& B. Adm. Prac. (2d Ed.) 410. 

The libelant did not answer the second interrogatory as to whether he 
bought or discounted the draft absolutely, or subject to its collection at 
New York; he says: 

"I bought tbe draft because it waS signed bj the captain, pledging the ship 
for its payment, which I considéred a true guaranty, inasmuch as charterer 
Indorsed to me the relative policy of Insurance for the case of the ship's loss." 

He further states that the transaction was verbal, and that he bas "no 
daim to make against Tassi." Neither in the libel, nor in the answers 
to the interrogatories, is there an indication of any reliance on the mas- 
ter's crédit. The language just quoted indicates that the bill was taken 
upon the crédit of the vessel only. Considering that the bill makes ex- 
press référence to the charter,, and that neither the charter, nor the gên- 
erai maritime law, nor. the Italian law, authorize bottomry of the ship 
for debts of this kind, the libelant was specially put upon inquiry as to 
the facts and the terms of the charter, which were easily procurable frora 
Tassi; and it is doubtful whether any équitable estpppel could in this 
case arise. See The Prmce of SaTX-Çobourg, S Moore, P. C. 1, 11. That 
question, however, cannot be determined in this action. 

The libelant may take a decree for the amount deposited in court, 
without further costs to either party. 
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Upon the settlement of the decree a question arises as to which party 
shaiï bear the charge of 1 per cent, on the amonût tendered and paid 
into court, which section 828 of Rev. St. U. S. makes payable to the 
clerk for "receiving, keeping, and paying out money," as well as the 
marshal's percentage on the same. 

In the case of Uptcm v. Triblecock, 4 Dill. 232, note, Mr. Justice Mil- 
iteB held that where a party is adjudged to pay money, and, instead of 
paying it to the other party or his attorney, electa to pay it into court, 
he must pay in addition the clerk's statutory change. In Kitchen v. Wood- 
fin, 1 Hughes, 340, the rùling was similar as to the clerk's fées upon 
money coUected on exécution and paid into the registry of the court. 

Wlien a fuU tender is made before suit brought, the défendant, by 
rule 72 of this court, in order to avail himself of the tender in discharge 
of costB, must, "before answer, plea, or claim filed," deposit in the reg- 
istry "the same tender." He need deposit no more; for if the original 
tender was sufRcient, ail subséquent costs and charges should be borne 
by the libelant, and the libelant therefore recovers only the deposit, less 
the clerk's charges thereon. 

If the tender is first made after suit brought, by deposit with the clerk 
under rule 73, theu the défendant elects to make use of the registry of 
the court to avoid subséquent costs, and he must therefore deposit, in 
addition to the amount due to the libelant, the clerk's and marshal's 
statutory percentaige thereon. The clerk is entitled to deduct from the 
fund deposited thèse statutory fées; so that, in effect, the amount inur- 
ing to the crédit of the libelant as a tender to the défendant, is the 
amount deposited, less thèse statutory charges. It is the same with any 
other pâyment to the clerk, or deposit under the order or decree of the 
court. See Hie Georgeanna, 31 Fed. Rep. 405. This tender was first 
made after suit brought; and the clerk's percentage, therefore, must fall 
upon the défendant. 

It is the same with exécutions. Under rule 157, the marshal being 
required to pay into the tegistry ail moneyscoming to his hands by any 
process of the court, he should be directed upon exécution to coUect of 
the judgment debtor the clerk's percentage, as well as his own fées. The 
debtor may avoid both thèse charges by payment of the judgment to the 
proctors before the exécution issues. His failure to do so is an élection 
to leàve the collection of the judgment to légal process; and this prop- 
erly charges upon him ail the fées conséquent on that process. 
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The Pomona. 
LomsiANA & T. R. & S. S. Co. v. The Pomona and her Cargo. 

(District Court, D. South Gwrolina. January 29. 1889.) 

8AI.VAGB— Compensation — Amount. 

The three-masted propeller Pomona, bound from Port Maria, Jamaica, to 
iMew York, broke the tail-end of her shaft, her propeller became useless, and 
soon after was lost. Her steering apparatus was seriously strained, she be- 
came unmanageable, ref used to obey her rudder, and made no way. She was 
out of the regular track of steam-vessels, and could get no substantial assist- 
ance for 17 days, duringwhich time she had out signais of distress. The City 
of New York, valued at $335,000, with a full cargo, bound from New York to 
Galveston, having been carried ont of her course, sighted the Pomona, and 
at once came to her aid, towed her some 340 miles to Cbarleston, and hired a 
tug to take her over the bar. The trip was neither difflcult nor dangerous, 
but was only just in time to avoid very bad weather. The Pomona and her 
cargo were worth $14.830. The court awards $3,000, including the sum paid 
to the tug. 

In Admiralty. Libel by the Louîsiana & Texas Railroad & Bteam- 
Ship Company against the steam-ship Pomona and her cargo, for salvage. 
Barker, GiUiland & Htm Simom, for libelant. 
T. M. Mordecai and Wing, Shoudy & Futnam, for respondent. 

SiMONTON, J, This is a case of salvage. There is always much em- 
barrassment in determining the amount of a salvage award. The gênerai 
principles are well established. Mr. Justice Beadlby, in ITie Stdiote, 5 
Fed. Rep. 99; Judge Wallace, in The Baker, 25 Fed. Rep. 774; the 
suprême court in 'Bie Blackwell, 10 Wall. 13, and in Gope v. Dry Dock Co., 
119 U. S. 628, 7 Sup. Ct. Rep. 336,— clearly présent the rules which 
govern in thèse cases. The application of the rules créâtes the difBculty, 
No two cases are ever alike. Êach case must be governed by the spécial 
circumstances surrounding it, and the final impression left upon the mind 
after considération of them. Of the éléments which make up the award 
the chief, and, it may be, the most important, is the danger from which 
the saived property was rescued. It must pay the price; what was thia 
service worth to it? 

In the case at bar, the Pomona, a three-mast propeller, left Port Maria, 
in Jamaica, on her regular trip to New York, about the 3d of March, 
1888. She was of 170 tons burden, 150 feet long, 21 feet beam, and 
18 feet in depth. Her cargo consisted of coffee, bananas, and annatos. 
Shortly after the commencement of her voyage she met tempestuous 
weather, and on the 8th of March broke the taU-end of her shaft. This 
rendered the propeller useless, and in a day or two she lost her propeller. 
Having a full complément of sails, she attempted to prosecute her voy- 
agé. In despite of al) her efforts, buffeting with the winds and waves, 
she was constautly driven from her course, became at times unmanage- 
able, not obeying her helm, frequently drifting, and exposed to oft-recur- 
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ring storms. Although during this time she did not leak, and behaved 
admirably, and there is no évidence that her master and crew had lost 
heart, yet the log shows that they kept an anxious lookout for a steamer 
as the only mode of extrication from their trouble, They kept their 
colors fiying on two masts Union down, and used every means of attract- 
ing the attention of passing vessels. One steamer, her consort, the Ver- 
tumnus, came to her aid, and endeavored to tow her. But after parting 
a chain and hawser, and injuring the windlass of the Pomona, she was 
obliged to leave her, and go on her voyage. One or two sailing vessels 
hailed her, and ofiered provisions, which were not needed, and therefore 
deçlined. They could afford her no other aid. Although several steam- 
ers were sighted in the distance, and on one occasion she exchanged sig- 
nais with a steamer, she was not visited; certainly she found no oppor- 
tunity, and received no offer of aid from any of them. On the 25th 
March, the City of New York, one of a line of steamers plying between 
New York and Galveston, owned by libelants, then ont from New York 
about three days, on her way to the gulf, observed her signais of distress, 
and went to her aid, The New ^ork had on that trip got out of her 
usual course some 40 miles to the eastward, and in this way came upon 
the Pomona. Going along-side of her and learning her disabled condi- 
tion, and that she wanted to be carried to the nearest port, the New York 
promptly put out her hawser, took the Pomona in tow, and proceeded at 
once to the port of Charleston, then being some 246 miles distant, and 
bearing a little — very little— north of west. The line was made fast' be- 
tween 4 and 5 o'clock on the afternoon of the 25th of March. On. the 
next afternoon, about 5 o'clock, the two ships reached Charleston bar. 
The master of the Pomona, having lost one anchor at sea, and having 
but one lell, was unwilling to be left outside the bar, So the master of 
the New York engaged the services of a tug, which carried the Pomona 
over the bar apd into the port of Charleston to a safe anchorage. The 
weatlier was excellent after the New York reached the Pomona, The 
tow was an easy one, both vessels using their sails. Bad weather came 
on just as they were reaching the Charleston bar, and during the night 
after leaving her the New York encountered a heavy gale. We see from 
this that the Pomona had been seriousiy disabled for 17 days, When 
sl^e lost her propeller she was in longitude 74 deg. 48 min. , latitude 33 
deg. 20 min, When the New York reached her she was in longitude 
75 deg. 36 min., and latitude 31 deg. 45 min,; that is to say, in 17 days, 
using her sa,ils, she had gone westward 48 min, of longitude, and had 
drifted towards the south 1 deg. 35 min. Unable to make any progress, 
she was equally unable to obtain substantial assistance, Evidently she 
w^ out of the direct pathway of steam-ships, and her size prevented her 
from being easily observed. The présence of the City of New York was 
due to what is called an accident. Although nothing occurred after the 
loss of the propeller but the loss of her drag-out at her bow, and an an- 
chor, yet the log shows that her steering apparatus was greatly strained, 
and shf! was in imminent danger of losing ail control over her movements. 
Ôf course it is impossible to say what might hâve happened to her if the 
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New York hàd not corne uji. It is difficult to escape the concltisîon that 
the propèfty, ai well as the lives bf those on her, were in grave péril. 

The serVicei was rendèred by a î)6Werful steam-ship, valu'ed ât $225,- 
000, with as fûil a cargo as she couid càrry over the Galveâton bar. Sh« 
was Où her i^ègular voyagé, oh schëdiile time. She deviàted frora her 
voyagé, abandonèd a course which had been selected by her raaster for 
prudential reasons, and came out of her way 240 miles, lôâing in going 
and retuming at least 48 hours.' Thé most valuable ingrédients of her 
service were the promptness, celerity, skill, and success with which it was 
performed. Thèse prevented in thesmallest time the récurrence of dan- 
ger. The storto encountered by the New York the night after she left 
the Pomona, which foUowéd her into the Gulf of Mexico, shows the im- 
minence of that danger. Whether in the déviation she forfeited her in- 
surance, and took the risk of her cargo, does not appear. Neither the 
policies nor the bills of lading were in évidence. But the master took 
the risk of this. His condudt cannot be too highly cbmmended. AU 
that he asked was the condition of the Pomona, ànd the wishes of her 
master. Without a word he proceeded to relieve the one and comply 
with the other. His large ship, with a full complément of master, offi- 
cers, engineers, employés, and crew, 30 in ail, was put at her service. 

The Pomona, after repairing her injuries, bas been valued at $15,000. 
The repairs cost $2,700. Her cargo is valued at $2,032. We may put 
the property in péril at $14,330. Hère we hâve a valuable and power- 
ful agent rescuing property of no great value. It is no place for the 
application of a percentage. It is a matter of regret that courts ever 
measured salvage services by a percentage. A uniform percentage would 
work great injustice and inequality. If it be not uniformly applied, the 
rate al way s créâtes discontent. The reasons which bave induced the 
award of salvage, as distinguished from ordinary service, is the allowance 
"of a gênerons recompense to the salvors, so as to encourage them, and 
also to stimulate similar services in others." The service is the relief of 
property from an impending péril of the sea. Humanity induces the re- 
lief whether the value of the property be great or small. The merit of 
the act consists in the relief, not in the magnitude of the property salved. 
Perhaps a good mode of measuring salvage services would be to estimate 
the time consuined and the value of the means and appliances used 
in the services; then to apply the bounty given by the courts, both as 
their appréciation of and as an encouragement of such favored serv- 
ices. And if there are, in addition, spécial circumstances, such as great 
péril incurred, or great heroism displayed, by the salvors, or a large and 
valuable property rescued by them, the compensation awarded is to be 
increased accordingly. Considering ail the circumstances of this case as 
nearly as can be in the method suggested, I award to the libelants, in- 
cluding the sum paid by theïn to the tug towing the Pomona across the 
bar at Charleston, the sum of $2,000. The crew hâve intervened in this 
matter for their share. Thé mode of distribution will be determined 
hereafter. Let an order be prepared carrying this décision into effect. 
The costs are very small; let them follow the decree. 
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iUvBsns V. United States. 

{.Oireuit CvuTt, B. D, 4.labama. January 80, 1889.) 

Rkamuîw— Shippikq Commxssionbb— Fbks— Coastwmb Tbadb. 

A Yessel engagea in the carrying trade on a navigable river is "engaged in 
the coàsfwiBe trade " within the meaning of the act of Jnne 19, 1886, and the 
shipping commissloner is entitled to fées for shipping seamen on sach vessel. 

On Writ of Error to District Court. 36 Fed. Rep. 917. 

At law. Âctioa by Paul Ravesies against the United States for fees 
as shipping commissioner for the port of Mobile. A demurrer to the pé- 
tition was sustained, and the case is brought upas on writ of error by 
plaintiff. 

J. L. & T. H. Smith, for plaintiff in error. 

John D. Btinua, U. S. Atty. 

Pardee, J. Ail formalities in the bringîng np of thîs case from the 
district court having been waived, the case is treated as though regularly 
brought up on writ of error to the district court. The facts of ^e case 
are well stated in the opinion of the district judge, on file in the record, 
and reported 35 Fed. Rep. 917. 

The error assigned in the case, and the only matter presented to this 
court for décision, is whether the words, "any vessel engaged in the 
coastwise trade," as used in section 2 of the act of congress approved 
June 19, 1886, (24 St. a,t Ijarge, 800 inclade vessels engaged in the car- 
rying trade on navigable rivers, or is to be limited to vessels engaged in 
tiie carrying trade along the sea-coast. The district judge held, and 
gave judgmènt accordingly, that "coastwise trade" means trade or inter- 
course carried on by sea between two ports or places belonging to the 
same country, and does not ihclude trade carried on on the navigable riv- 
ers. I am inclined to the opinion that this interprétation is too narrow. 
In the statutes of the United States relating to commerce, navigation, and 
revenue, the words "coasting trade" and "coastwise trade" are used syn- 
onymously. See act April 14, 1874, (Rev. St. §§ 2513, 4358;) 16 Op. 
Atty. Gen. 247. In the casé of Gibbons v. Ogden, 9 Wheat. 214, it is 
said by Chief Justice Màhshall, in giving the opinion of the court: 

"•The coasting trade' Is a term well understood. The law has deflned it, 
and ail know itS meaning perfectiy. The act describes with great minuteness 
the various opérations of a vessel engaged in it, and it cannot, we think, be 
doubted that; a Voyage from New Jersey to New York is one of thosé opéra- 
tions." 

In the case oî Steam-Boat Go. y. Idvingston, 3 Cow. 747, Chief Justice 
Savage, giving the opinion of the majority of the court, says: 

"This brings me to the in(îuiry, what is the coasting trade? The answer 
to this inqulry is to be found in the laws of congress, the first of whlch is 
entitled < An act for registering and clearing vessels, regulating the coast- 
ing trade, and for other purposie^' passed Ueptember 1, 1789, but moT& par- 
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ticularly in ' An act for enroUing and licensing ships or vessels to be em- 
ployedin thecoasting trade and flsheriôâ, and for regulating the same,' passed 
Pebruary 18, 1793. It cannot be necessary to enter into a minute analysia 
of the sections of this last-mentioned act, a gênerai référence to some of its 
provisions beirig suABcient îdr my présent purpose. This act contains in 
tlie Srst section a prohibition to ail vessels except those authorized, as is 
therein provided, from carrying on the coasting trade. The license thea 
gives the authority, or the act régulâtes a right previously existing, (and it 
îs, in my judgmént, immaterial which, for the purpose of deciding this con- 
troversy,) and particularly spécifies the mode of carrying on trade in certain 
vessels on tlie coast or a navigable river, between districts in différent states 
and districts in the same stàte, and différent plaides in the same district. This 
then is the définition given by congress to the term 'the coasting trade.' 
Çhief Justice Marshall so understands it when hesays: 'The "coasting 
trade" is a term well understood. The law has deflned it, and ail know its 
meaning perfectly. The act describes with great minuteness the various op- 
érations of a vessel engaged in it.' According to the définition of the ' coast- 
ing trade,' as extracted from the act of congress pt February 18, 1793, it 
means commercial intercourse, carried on between différent districts in dif- 
férent states, between différent districts in the same state, and between dif- 
férent places in the sam.e district, on the sea-coast, or on a navigable river. 
Agreeably to this définition, a voyage in a vessel of suitable tonnage from 
New York to Albany is as much a coasting voyage as from Boston to Plym- 
outh, or New Bedford." 

See Wcdker v. BlackwéU, 1 Wend. 557; 1 Kent, Com. 438; Conway v. 
TayUrr, 1 Black, 603; sections 4323, 4348, 4349, 4351, 4352, 4354, 
4355, 4359, Rev. St. In thèse sections congress includes in the coast- 
ing trade vessels bound from a district in one state to a district in the 
same or any other state, whether they navigate rivers or the sea-coast 
proper. 

The record in the case shows that the original account of plaintiff for 
fées as shipping commissioner was partly allowed by the treasury der 
partaient, and, as allowed, included fées for shipments upon vessels solely 
navigating Alabama rivers; from which it would seem that the construc- 
tion given by the treasury department of the meàning of "coasting" or 
"coastwise" trade does lïôt restrict the said words to trade on the sea- 
coast. I hâve examined the two cases cited in the court below from 1 
Newberry.* The point in'each case was whether or not a ferry-boat was 
engaged in the coasting trade. Keeping that point in view, and consid- 
éring that rivers hâve shores along which boats can coast to touch and 
trade, those décisions do not conflict with the case cited from 3 Cow. 
gtipra. In my opinion, the district judge erred in sustaining the dé- 
marrer to the plaintififs pétition, and his judgmént should be reversed. 

The finding of facts in the district court does not cover the issues raised 
by the plaintiif 's pétition with regard to his fées on navigable rivers, and 
the case will hâve to be remanded for further évidence and findings of 
facts. Judgmént will be entered remanding the case to the district court, 
with instructions to overrule the demurrer of the United States to plain- 
ti£f's pétition, and thereafter proceed as Justice and equity may require. 

iThe James Morrison, 1 Newb. Adm. 241 ; The WilllMn Pope, Id. 200. 
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Langdon et al. v. Bbanch d al. 
{Circuit Court, S. D. Georgia, B. D. November 20, 1888.) 

1. COKPOKATIONB — TrAFFICKINO IN STOCK OP COMPETINO CJOKPOBATIOÏT — RaIL- 
EOAD COMPANIES. 

An insolvent construction company contracted to build a railway for a cor- 
poration, and received nearly ail of the latter's stocks, bonds, and assets as 
security for its outlay. Without beginning the work, the persons in control 
of the construction company transferred ail the stock to the persons managing 
another railway already in opération, among whom were the président and 
many of its directors. The funds of the latter corporation were used in pur- 
chasing the stock of the construction company, and in this manner the said 
stock, and the stock and assets of the projected road, were controlled by the 
same management as the road then in opération. The latter began at tbe same 
point, and ran for nearly the same distance, and in the same gênerai direc- 
tion, as the projected line, which would be, when completed, a competing 
line. Held, that the évident purpose and cffect of the transaction was to vio- 
late by indirection Const. Ga. art, 4, § 2, par. 4, rendering the pnrchase of 
the stock of one corporation by another, and any contract between them tend- 
Ing to lessen compétition in their respective businesses or to encourage mo- 
nopoly, illégal and void. 

S. SaMB— INJUNCTION—RiGHTS of PLEDaEES. 

Equity will enjoin the carrying out of such an agreement, and will seize the 
assets of the insolvent construction company at the instance of persons who 
hâve loaned money to its président and sole manager to use in building the 
road, on the faith of his pledge of a share of the profits derived from the 
work; the company occupying as to them the relationship of derelict truste«B. 
8. Equity— Plbadinq — Mttltipahiousness. 

Three creditors, each of whom severally loaned money to the président for 
the purpose mentioned, underpledges of portions of the profits, may Join in a 
bill for such relief. 

In "Equity. Bill for injunction. 

The complainants, Richard Langdon, J. C. McNaughton, and L. A. 
Conwell, citizens of the state of Pennsylvania, bring their bill against the 
Savannah, Dublin & Western Short-Line Railway, a corporation of this 
district; the United States Construction & Improvement Company of New 
Jersey, doing business in the city of Savannah; James A. Simmons, of 
the State of New York; Thomas P. Branch, a citizen of this district; and 
the Central Railroad & Banking Company of Georgia, — and allège that the 
Savannah, Dublin & We.stern Short-Line Railway Company is incorpo- 
rated to build and operate a railway from Savannah to Dublin and Amer- 
icus; that the Maçon & Dublin Railway Company is incorporated to build 
a railroad from Maçon to Dublin; that the former bought ail the charter 
rightsand franchises of the latter, and in that manner became authorized 
to build and equip a railroad from Savannah to Maçon; thatonthelSth 
of March the Savannah, Dublin & Western Short-Line Railway Com- 
pany (which, for conciseness, we will term the 'Short-Line Company) and 
John McKetchney made a contract by which the company deposited 
with McKetchney ail its capital stock except $60,000, its mortgage bonds 
to the amount of $3,000,000, with its local aid and ail the bonds to be 
issued on that part of the road between Dublin and Maçon, — the entire 
property to be delivered, to be held by McKetchney as security for ail 
of his outlay on the road, with full power to sell or pledge the same to 
v.37F.no.lO— 29 
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Becure funds for îts construction. McKetchney, in considération of this 
agreement, obliged himself to build, construct, and equip the road from 
and to the terminal points above mentioned, subject to any changes that 
might be agreed on by the parties. On the 19th of March, McKetchney 
assigned by written instrument bis rights under this contract to the United 
States Construction Company, charlered in New Jersey, to construct, 
build, lease, orpurchase raifi-oads. This was done with the assent of 
the Short-Line Company; and the bill allèges with distinctness that this 
created a trust in the Construction Company to build the road from Sa- 
vannah to Maçon. On the 19th of March, 1887, the Construction Com- 
pany and the Short-Line Company made a supplemental contract, whereby 
the former undèrtook topày certain existing liabilities of the latter in the 
amount of $19,228.92 for the payof civil engineers' work, services, and 
lûaterialj as indieated in a sch«iule attached to such contract; the pay- 
ment to be dèemed a part of the cost of construction. The Construc- 
tion Company agreed further to pay to the Short-Line Company $28,- 
940.95 for thfe charter and franchises of the Maçon & Dublin, to enable 
the Short-Line Company to perfect its title to the Màcon & Dublin Com- 
pany. Copies of the several agreements before referfed to are attached as 
exhibits to the bill, and are notquestioned. On the 22d of March, 1887, 
an agreement was éntered into between Thomas JP. Branch, of Augusta, 
and James A. Simmons, of i^ew York, reciting the facts that they had 
obtained the organization of the Construction Company in New Jersey, 
with a capital stock of 1,000 shares, of the par value of $100 each, and 
thàt 946 shares had been issuéd as full-paid stock to John McKetchney, 
and, together with $2,700, delivered to him as the considération for the 
assignment to the Construction Company, of the contract of March 16, 
1887, between the Short-Line Company and McKetchney; and that the 
Construction Company had undertaken to pay certain debts of the Short- 
Line Company, amounting to about $19,292, which John McKetchney 
had not assumed; and that by "assignment" and "transfer duly made" 
the 946 shares àf Construction Company stock owned by McKetchney 
was now the prdperty of Branch and Simmons, share and share alike; 
Branch and Simmons undertaking to advance equal portions of the amount 
necessary to pay the claims before mentioned against the Short-Line 
Company. Thtey agreed further to hold for three years from March 22, 
1887, 510 of the 946 shares of the Construction Company stock, unless 
otherwise mutually agreed, and that one certificate for the 610 shares 
should be issued to James A. Simmons and Thomas P. Branch, jointly; 
that it could be transferred by consent of both ; that its voting power should 
be exercised jointly. It was agteéd that the remaining 436 shares should 
be issued.in like manner to Thomas P. Branch and Cornélius V. Sidell, 
jointly, with like provision as to transfer. This agreement was made 
bihding on their légal représentatives and assignées. The parties were 
to be entitled toah intereatin thesaid shares proportionate to the amount 
each paid only, to thé sum necessary to pay the debt of the Short-Line 
Company. Sidell and Branch received the 436 shares, and agreed to 
hold them upon theterms agreed toby Simmons and Branch on the 23 d 
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ofMarch, 1887. . A copy of the agreement is attaeh,ed. Sîmmons there- 
after obtained Branch's and Sidell'a interest in the entire raatter. He 
bècame in this manner fully possessed of the asseta of the Short-Iine 
Company and the trusts of the Construction Company. On the 20th of 
Apriî, 1887, Simmons agreed with Richard Langdon, one of the plain- 
tiffs, that if he (Langdon) would discount Simmons' promissory note 
for $5,000, payable four montha after date, for the purpose of raising the 
sum whicb Simmons had undertaken to pay by his contract with Branch, 
he (Simmons) would pay to Langdon one-fourth of ail the gains, profits, 
and émoluments which should accrue to Simmons by virtue of the con- 
tract before described. In case it became necessary to pay the note; 
Langdon and Simmons each agreed to pay an equal proportion. Lang- 
don avers that he perfonned his part of the agreement, but that Sim- 
mons failed to perform his. The bill further allèges that on the 21st day 
of April an agreement was made by Simmons and J. G. McNaughton, 
bne of the complainants, who gave his note the 21st of April, 1887, to 
the said James A. Simmons, payable four months after date, for the sum 
of $5,000. Subsequently, in lieu of this note, he gave Simmons hia 
check for $2,000, and a new note for $3,000* McNaughton did ail he 
had promised, but Simmons whoUy failed to keep covenant. On the 
27th of December, 1887, the défendant Simmons and the plaintiff L. A. 
Conwell agreed that, in considération of the payment to Simmons by 
Conwell of $2,300, Simmons, his heirs, assignées, etc., agreed to pay 
Conwell one-sixth of the profits and émoluments of the contracts before 
described. In case the advances were repaid by the Construction Com- 
pany, Simmons agreed to pay Conwell $791.66. Conwell paid the 
$2,300. In this manner the required sum was raised. Copies of ail the 
contracts referred to are annexed and made exhibits to the bill. The 
complainants aver that uuder thèse several agreements they became eq- 
uitably interested in ail of the contracts for the construction, building, 
and equipment of the railway, and further that they became equitablj"- 
entitled to the extent of their interest to the security of the stocks, bonds, 
and other assets of the Short-Line road which had been originally trans- 
ferred to McKetchney for the purposes of the trust created in him, viz., 
to build the Short-Line road, and subsequently vested in James A. Sim- 
mons for the United States Construction & Improvement Company. 

The complainants charge that Branch and Simmons, who themselves, 
without Consulting the stockholders or other ofliicers, managed the affairs 
of the Construction Company, hâve unlawfuUy, secretly, and privily con- 
spired and confederated with unknown parties to cheat and defraud the 
complainants; and, without the knowledge or authority of plaintififs, or 
the directors and stockholders in the Construction Company, they hâve 
sold to Thomas P. Branch, for a nominal considération, ail of their inter- 
ests in the stock of the Construction Company; and that Branch and 
Simmons hâve entered into an agreement to sell and deliver the entire 
control of the Construction Company, with ail the securities, stock, and 
bonds of the Short-Line Company, delivered tothem to build jconstruct, 
and equip the rcKid, to the Central Railroad & Banking Company of 
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Georgia, for the purpose of defeating the construction of the road, and 
to render it impossible for the Construction Company to do so, and thus 
to cheat and defraud plaintiffs of ail returns to which they were legally 
entitled by their contract. The plaintififs charge upon information and 
belief that Simmons and Branch hâve made a large profit for themselves 
out of the action, and that their action was void, and in excess of their 
power; that Branch and Simmons hâve not disclosed their designs, but 
îuUed plaintiffs into a false sensé of security; that plaintiffs will now be 
totally defeated of their rights and interests, which are of great value. 
Complainants distinctiy charge that the attempted purchase by the Cen- 
tral Eailroad & Banking Company of the control of the stocks, assets, 
and properties of the United States Construction Company is a contract 
or agreement which bas the effect, or was intended to bave the effect, to 
defeat or lessen compétition in their respective business, and to encour- 
age a monopoly, contrary to the express provision of paragraph 4, § 2, 
Const. Ga., and that the same is therefore illégal and void, and should 
be so decreed by the court. They allège that the amount or value in 
dispute exceeds the sum of $2,000, and that ail the assets and property 
to which they bave an équitable lien are in tbe district, and in the juris- 
diction of the court. 

An amendment to the bill makes a party E. P. Alexander, a citizen 
of Georgia, residing in this district, and within the jurisdiction of the 
court, and the Savannah & Fort Valley Railway Company, a corporation 
also within the jurisdiction. The amendment further charges that the 
whole scheme of Branch and Simmons was a fraudulent spéculation; 
that they had no intention to coraply with the contract of the Construc- 
tion Company to build and equip the Short-Line road; that the Con- 
struction Company was in truth nothing but a fiction, and was used to 
protect Branch and Simmons from any individual liability; that they 
had absolute control of. the Construction Company; and that its capital 
stock was never actually paid in by them, but that Branch and Sim- 
mons adopted the favorite plan and device of corporate manipulators to 
realize large gains and accumulate fortunes at the expense of the public, 
and used that as stock which was a mère fiction. They charge further 
that the United States Construction Company is insolvent, and had ad- 
mitted the rights of complainants. This was made évident by placing 
the plaintiff Langdon on the board of directors of that company; and 
Branch also admitted the rights of the complainants as they are set out 
in the bill; that the Savannah, Dublin & Western Short-Iine Railroad 
Company also had knowledge of plaintiffs' advancements to its construc- 
tion fund, and their resulting rights, and placed Langdon on the bo&rd 
of directors of that company also, in order that he might protect the 
rights of himself and of bis associâtes; that E. P. Alexander, made party 
by the amendment, is président of the Central Railroad & Banking Com- 
pany, and in contracting for the purchase and transfer of the stock of 
the Construction Company acted in the interest of the Central Railroad 
& Banking Company; that the Savannah & Fort Valley Railway Com- 
pany is a corporation recently forined of the friends of the Central Rail- 
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road & Banking Company; that E. P. Alexander is likewîse its prési- 
dent; that it is a créature of that company; that the purchase of the 
stock of the stockholders of the Short^Line Company was made by H. 
C. Cunningham, and A. R. Lawton, Jr., of the firm of Lawton & Cun- 
ningham, the gênerai counsel of the Central Railroad & Banking Com- 
pany, and ex officia of the Savannah & Fort Valley Railroad and the Short- 
Line Company, and the United States Construction & Improvement 
Co. ; and that the money paid was the money of the Central Railroad & 
Banking Company. The bill further charges that the Fort Valley Com- 
pany, and the parties in whose name the stocks purchased as aforesaid 
stand, are not holders for value, but in truth hold them for the Central 
Railroad & Banking Company of Georgia; and that the assumption by 
the Savannah & Fort Valley Railroad Company of the Construction Com- 
pan}' stock bought by E, P. Alexander is itself a contract or agreement 
which bas the efïect to defeat or lessen compétition, and to encourage a 
monopoly, contrary to the express provision of paragraph 4, § 2, Const. 
Ga., and should be so decreed by the court. There is a gênerai prayer 
for discovery, and many interrogatories addressed to E. P. Alexander 
and the Savannah & Fort Valley Railroad Company, by which they seek 
disclosure of the transaction hereinbefore described, and the présent rela- 
tions of the parties, and their purposes and dispositions with référence to 
the complainants' alleged interest and the stock assets generally of the 
Short-Line Company, upon which complainants seek to assert and en- 
force an équitable lien. 

The prayers of the original bill are (1) that the attempted purchase of ' 
the contracts, stock, securities, and assets of the United States Construc- 
tion & Improvement Company be declared void and of no effect, and 
that the Central Railroad & Banking Company of Georgia be declared a 
trustée for the benefit of complainants of ail the stocks, contracts, as- 
sets, and other properties belonging to the Construction Company, in its 
possession or under its control, to the extent of orators' interests;.(2) 
that Simmons and Branch may becompelled to account generally for 
ail money or properties received by them from the Central Railroad & 
Banking Company or its représentatives or other parties, and that an ac- 
count may be immediately taken, and that they may be declared trus- 
tées for the benefit of plaintiffs; (3) a gênerai and spécial prayer for dis- 
covery, with many interrogatories to Branch and to Simmons, and others, 
and to the Central Railroad & Banking Company. They pray for a tem- 
porary injunction until the hearing to restrain Branch and Simmons, the 
Construction Company, the Short-Line Company, and the Central Rail- 
road & Banking Company, and other parties défendant, from consum- 
mating or carrying into effect any contracts, engagement, or agreement 
by which complainants may be defrauded of their rights, and for gênerai 
relief, subpcena, etc. 

In the amended biU the plaintiffs pray that E. P. Alexander, the Fort 
Valley Railway, and Construction Company may be compelled to make 
fuU and complète discovery under path of ail contracts, dealings between 
themselves and Branch, Simmons, the Construction Company, and the 
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Sl;^Qi^L|ne C^uçipany, in rielatipn to transfer pf all'the stocks, bonds, asr 
S0tsj and qther properties çf; the Short-Line Railway Company, which 
wpr# pledged wjth the Construetion Company as security for their con- 
tract to bijiild the road from Savannah to Maçon, whjch may be in the 
possession and under the control of either of the défendants ; and of ail cop- 
ies ,of the correspond ence; and that they attach to their answer true and 
correct copi^ of ail agreements, etc. They pray also that ail the défend- 
ants may be eiyoined from moving out of the jurisdiction of this court 
any of the contracts, stocks, bonds, securities, or other property in which 
;the complainants are alleged to be interested; and, further, that the 
United States Construction & Improvement Company be enjoined from 
transferring to any one tbe stocks, contracts, etc., received by it froni 
the Short-Line Railway Company under the contract described, and for 
gênerai relief. There is a prayer for subpœna against E. P. Alexander 
and against the Savannah & Fort Valley Railway Company in the usual 
form. The bill and the amendaient are properly verified. 

E. P. Alexander, the Central Railroad & Banking Company of Georgia, 
the United States Construction & Improvement Company ^ the Savannah, 
Dublin & Western Short-Line Railway Company, ail demurred to the 
bill generally, upon the ground that there is no equity in the bill; that 
the bill is multifarious both as to the subject-matter and to the parties; 
that the complainants bave no title such as would justify their prayers for 
discovery. The demurrers were overruled, and held not sufficient to 
defeat the application for injunction. 

' Thomas P. Branch has filed a formai answer, denying that légal service 
has been efiFected upon him. The other défendants. hâve also answered. 
E. P. Alexander and the Central Railway & Banking Company of Georgia, 
somewhat in détail, and the Short-Line Railway Company, the Construc- 
tion Company, and the Savannah & Fort Valley Railway Company, adopt 
the answers of E. P. Alexander and the Central Railroad & Banking 
Company for the purpose of this piotion. The answers may therefore 
be treated as identical. They cannot be held sufficiently responsive as 
answers upon the final hearing, and are apparently intended to be used 
simply in reply to the rule to show cause, and are so entered. E. P. Alex- 
ander, in his answer, admits that he purchased from Thomas P. Branch 
ail of the stock of the United States Construction Company in good faith, 
and paid Branch the sum of $100,000 therefor; that by the pUrchase he 
becamo entitled to ail the stock, and the same was by his direction trans- 
ferred and put in the names of the parties now holding the sanie; that 
he was not aware of the rights of the plaintiffs, as evinced by their con- 
trfl.pts appended to the bill; that Branch exhibited to him two certificates 
of stocks in the Construction Cornpany, — one for 510 shares, and one for 
436 shares; that both of said certificates were signed by Douglas Green, 
président, and M. J. Verdery, treasurer, who are known to him as the 
président and treasurer of the Construction Company. A copy of the 
cettificate is incorporated in the answer. That in addition to thèse 946 
shares he bought the stock of the foUowing parties: M. J. Verdery, 20 
eharesj TbomasP. Branch, 15 shares; A. F. McLeish, of New York city, 
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15 shares; Thomas A. Simons, 2 shares; Edward W. Scott, of New York 
city, 1 share; Douglas Green, of New York, 1 share. He answersthat 
he does not telieve that the United States Construction & Improvement 
Company was organized for fraudulent spéculation, and if it was he does 
not know it; that it is not more insolvent now than it was at the tim© 
the plaihtiffs made their contracts with it, and that it has the same asseta 
now that it had at the time of the sale to him , except 1 ,500 shares of the 
capital stock of the Savannah, Dublin & Western Short-Line Railway 
Company, which hâve since been transferred by the Construction Com- 
pany for a valuable considération. As complainants are only interested 
in the profits that might accrue to Simmons under the contracts of the^ 
Construction Company and the Short-Line Railway Company, if the Con* 
strùction Company is insolvent there could be no profits accruing out of 
the contracts, and the company will not be bound to respond to the plain- 
tifis iii ahy amount. He dénies that the Construction Company ever 
admitted the rîghts of plaintiffs, and insists that if the plaintifFs hâve lost, 
it is from their own lâches. He dénies that Richard Langdon was «ver 
a director in the Construction Company, and gives as a reason that Lang- 
don never owned any stock in said company. He dénies that the Savan- 
nah, Dublin & Western Short-Line Railway Company, since the assign- 
ment of McKetchney, could admit the existence of a lien against the 
Construction Company, or could bind them or any other person. He 
answers further that, in acting in the purchase of the stock of the Con- 
struction Company, he did not act for the Central Railroad & Banking 
Company, but acted in behalf of and for the interest of the Savannah & 
Fort VaÛey Railway Company, which company was duly chartered to 
build and operate a railway from Savannah to Fort Valley j and the stock 
of the Savannah, Dublin & Western Short-Line Railway Company was 
not purchased for the Central Railroad & Banking Company, but was 
purchased bonafide for the Fort Valley & Savannah Railway Company, 
which company was chartered to build a road from Savannah to Fort 
Valley, which was the gênerai direction in which the Savannah, Dublin 
& Western Short-Line Railway was projected; that the stock so pur- 
chased by the Fort Valley and the Savannah Railway Company was that 
in which the Gotistruction Company had no interest, and wàs that por- 
tion of thô stock of the Short-Line Company which was in the names of 
its original projectors, and which had never been transferred or assigned 
to any one else; that plaintiffs never had any interest, équitable or légal, 
or any lien on said stock. This answer is verified by the oath of E. P. 
Alexander. 

The answer of the Central Railroad & Banking Company ofGeorgiais 
verified by E. P. Alexander, also, as the président of tha,t company , This 
answer dénies that the Short-Line Railway Company purchased from the 
Maçon & Dublin Company its franchises, or any part of them,- and that 
the Short-Line Company bas no authority under its original charter, or 
under any purchasbs, to build a railroad from Savannah to Maconj that 
the contract referred tO and set out in the résolution of the Maçon & 
Dublin Railroad Company was never carried out, and it could not now 
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be carried out, however désirable such contract might be. It admits 
that the contract in Exhibit A to the biU was entered into between John 
McKetchney and the Short-Line Railway Company; that said contract 
was assigned to the Construction Company under the terms set forth in 
Exhibit B to the bill; that the contract set out in Exhibit G to ûie bill 
was also made. As to the contract set out in Exhibit T>, as made between 
Thomas P. Branch and James A. Simmons, it dénies any knowlege save 
that derived from the plaintiffs' bill. The answer admits that it was 
aware that 946 shares of the stock of the Construction Company had been 
issued in two certificates, — one for 610 shares in the name of James A. 
Simmons and Thomas P. Branch, jointlj'; and the other 436 shares in the 
names of Thomas F. Branch and Cornélius P. Sidell, of Georgia. Thèse 
certificates are now in the hands of the Construction Company, and the 
assignment on the back of the two certificates is signed by the parties in 
whose names they were issued, and they hâve been delivered to the Com- 
pany for cancellation and the issue of new scrip therefor in names of 
other parties, and this bas been done by the Construction Company. It 
dénies any knowledge of the çontracts between Simmons and Langdon, 
and Simmons and McNaughton, and Simmons and ConwelJ, and it dénies 
that either of the plaintiffs under the three agreements, E, F, G, annexed 
to the bill, are equitably interested in any of the çontracts for the con- 
struction, building, and equipment of the Short-Line Railwaj'j and it 
dénies that the plaintiffs bave any interest, légal or équitable, in the stocks, 
bonds, or other securities which were tumed over to John McKetchney 
under the first contract set out in, Exhibit A. It avers that Thomas P. 
Branch is neither a director in the Construction Company nor in the Short- 
Line Company, James A. Simmons is the nominal président of the Con- 
struction Company, but before the filing of the bill of complainants he 
had sold bis interest therein, and bis place in the board of directors would 
hâve been filled at the next meeting of the board. It is unaware of a 
conspiracy between Branch and Simmons to defraud Langdon, McNaugh- 
ton, and Conwell, or either of them; and it further says that no part or 
portion of the stock, bonds, and other securities of the Short-Line Rail- 
way was ever deposited with any one for securing the çontracts referred 
to by complainants in their bill. This is stated on the knowledge, in- 
formation, or belief of the défendant. The answer states further that it 
is not advised what considération Thomas P. Branch paid for the stock 
of the Construction Company, but dénies that Branch ever purchased an 
interest in the çontracts to build the Savannah, Dublin & Western Short- 
Line Railway; that ail the interest in thèse çontracts was vested in, the 
Construction Company under the assignment made by John McKetchney, 
and the said çontracts bave remained in the possession of the Construc- 
tion Company ever since that assignment, and are now in its possession, 
and owned exçlusively by it. It dénies that Branch and Simmons, or 
either of them, bas entered into any agreement to sell and deliver the 
control of the Construction Company or any of its çontracts to the Cen- 
tral Railroad & Banking Company; and it allèges that ail the stock of the 
Construction Company bas already been sold and transferred to, and is 
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now held by, the stockholders in said company; and that said Branch 
has no interest whatever in said company, nor said Simmons any other 
interest than that heretofore set ont. The défendant admits, however, 
that while the stock of the Construction Company is not held by the de- 
fendant, it is held by persons who are interested in défendant. It does 
not know of any purposq or intent on the part of any person to cheat or 
defraud either of the complainants; and if such fraud was accomplished, 
and if the stock of the Construction Company, was intended to be held 
for the security of the plaintiffs, for their advancements to Simmons, the 
lâches of the plaintiffs made it possible for Branch and Simmons to dis- 
pose of said stocks. It dénies further that the contracts, seeurities, stocks, 
and bonds of the Short-Line Company hâve been sold or transferred to 
this défendant, the Central Railroad & Banking Company, and insists 
that ail of said contracts and seeurities are now held by the Construc- 
tion Company, as they were at the time of the sale by Branch and Sim- 
mons, with the exception of 1,500 shares of the capital stock of the 
Short-Line Railway Company, which bave been transferred to sundry 
parties for money advanced to said Construction Company to carry out 
the purposes of its organization. It does not know what profits Branch 
and Simmons made. It was not advised of any limitation on the power 
of Branch and Simmons to transfer and assign their interest in the Con- 
struction Company. If such limitation existed, and was known to tlie 
plaintiffs, they are in lâches, which rendered it possible for Branch and 
Simmons to transfer and sell out their interest, and plaintiffs are not 
therefore entitled to any relief as prayed for in the bill. The answer 
dénies that the plaintififis bave any title or interest which willjustify their 
prayer for relief, and it dénies that it has made any attempt to purchase 
the control of the contracts, assets, and property of the United States 
Construction & Improvement Company. It dénies that it has the con- 
trol of the Savannah, Dublin & Western Short-Line Railway Company; 
and that it is under the control of its own board of directors, duly elected 
at its last annual meeting, which board is engaged in discharging its 
duties devolving on them as such directors, and is endeavoring to bring 
order out of chaos, that has developed in the management of said com- 
pany. 

The answers to the interrogatories are substantially the same as the 
déniais in the bill. The gist of the answers are as foUows: That it is 
not true that Simmons and Branch hâve transferred to the Central Rail- 
road & Banking Company of Georgia, or to persons suggested by it, the 
interest of the Construction Company in the Short-Line Company. The 
Central Railroad & Banking Company has not bought, paid, or promised 
to pay Branch and Simmons or anybody for such interest, but the con- 
tract was entered into by E. P. Alexander individually on the one part 
and Thomas P. Branch on the other part, whereby the said Alexander 
covenanted and agreed to pay to the said T. P. Branch $100,000, on 
deliveiy to him of ail the capital stock of the United States Construc- 
tion & Improvement Company, which was duly carried out by the said 
T. P. Branch; and the said sum of $100,000 was duly paid by the Sa- 
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vannah & Foi-t Valley Railway Company, of whièh the isaid E. P. Alex- 
ander was and is a directe, said company having assuméd the said con- 
tract. It is not true Ihat the Central RaUroad & Banking Company of 
Q€orgia has, bought out the interest of the stockholders and incorporators 
ofthe Sayanna.Jh, Dublin & Western Railway Company residing in Geor- 
gia. In the anwer to the fifth interrogatory the défendant said the stock- 
holders. ofthe United States Construction & Improvement Company are 
as follows: T., G. Hillbprn, 946 shares; E. P. Allen, 47 shares; G. R. 
Woods, 2 shares; H. B. HoUins, 2 shares; H. C. Cunningham, 1 share; 
and twQ shares standing in the name of James A. Simmons, which hâve 
been assigned by Simmons. The stock-book of the Savannah, Dublin 
& Western Railway Company shows that there are now Standing 29,775 
shares in the i;^ames ofthe foUowing parties: United States Construction 
(fc, Improvement Company, 27,900; H. Blunn, 115; C. R. Woods, 135; 
S, A. Woods, 50; H. C. Cunningham, 150; A. R. Lawton, Jr.,149; J. 
K. Garrett, 50; E. P. Alexander, 49; A. Vetsburg, 50; D. M. Hughes, 
1; J. L. Warreu, 1; Douglas Green, 25; J. J. Wilder, 98; E. M. Green, 
102; F. 6. Du Bignon, 201; W. W. Frazer, 197;. Wallace Cummings, 
204; Ch£|,rles H.. Dorsett, 100; George J. Baldwin, 175. The answer 
closes with^a gênerai déniai of the plaintififs complaint, and praj^s that 
the défendant bedischarged, with its reasouablecosts. 

OharUon & MàckciU, foi complamanis. 
. , Lawton & Qunningham and George A Mercer, for défendants. 

: Speee, j. , (afUr stating the fàcts as above.) The foregoing is a statement 
ofthe issues involved in the motion under considération. Upon the 
hearing first had, a temporary injunction waa grànted, as prayed for in 
tbebill, until more complète argument could be made. Pending this 
argument, the hearing was adjourned from chambers at Savannah to 
olmœbers at Macôn. The solicitors for the complainants and the de- 
fendants, except for James A. Simmons and Thomas P. Branch, were 
fijiUy heard. No one appeared for thèse parties. After the argument 
badconcluded, the papers were taken sub judice, and the décision has 
juat been reached. Stripped ofthe amplification and verbiage of the 
bill, answers, and affidavits, the facts may be condensed as follows: The 
Savannah, Dublin & Western Short-Line was chartered to construct a 
railway from the city of Savannah to Dublin; and for the purpose of ex- 
tending the road.to Maçon that company secured or attempted to secure 
the franchises of the Maçon & Dublin Railroad Company, which would 
enable it to complète the line. It is unnecessary, for the purpose of 
thip potion, to détermine whether or not the ShortrLine actually secured 
the rigbts of the Maçon & Dublin Company. It is undeniable and in- 
dexa admitted that the Short-Line made a valid contract with John Mc- 
■Ketehney to build, equip, and construct its road as far as its charterirights 
and purchased rights permitted. The languageof this contract is highly 
essential to the compréhension of the trust, which the plaintiffs insist has 
•been betrayed to their injury, and in violation of the organic law of the 
state. ' It is as follows: 
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"Thisagreement, madeand entefed into this 18tli day of March, A. D. 1887, 
by and between tlie Savaninah, Dublin & Western Sbort-Line Kailway Com- 
pany, party of the flrst part, and John McKètcliney, party of the second part,^ 
witnesseth : Whareas, the said party of the flrst part is duly incorporated uh- 
der the laws of the state of Greorgia to build, construct, equip, and operate a 
railway from Savannah, Georgia, to Dublin and Araerieus, in the same state; 
and whereas, the Maçon & Dublin Eailroad Company, a corporation also incor- 
porated under the laws of the state of Georgia to build, construct, equip, and 
operate a railroad from Maçon to Dublin, in the state of Georgia ; ànd whereas, 
the first-named company hâve purchased from the Maçon & Dublin Railroad 
Company ail of their rlghts, franchises, and privilèges, together with ail work 
done and materials furnished on said râilway, as by référence to a resolution 
of the board of directors of the Maçon & Dublin Bailroad Company; hereto at-: 
tached, will more f uUy appear; and whereas, the said party of the flrst part is 
now desirouB of building and completing the said railway from the cityof Sa- 
vannah to Maçon by way of Dublin, and from Dublin to Americus; and 
whereas, the said party of the flrst part bas already executed a mortgi<gç on 
its said road, and bas issued Its mortgage bonds to the amount of three mlll-' 
ion (3,000,000) of dollars, and bas issued its capital stock to the amount of 
3,000,000 of dollars, and bas secured local aid along the line of thé said roads 
by sutecription to the capital stock at par to the amt. of about $278,000, and 
does agrée that so soon as it shall be légal to do so it will properly é'xècu te ànd 
record a mortgage on that portion of its line t)etween Dublin and Maçon, and 
will simultaneously issue its mortgage bonds and capital stock on the saraeat 
therateof ftfteen thousand (15,000) dollars per milerespectively: Now.thpre- 
fore, forand in considération of thesumof one dollar, eath to the other in 
band paid, the receipt whereof is hereby acknowledged, and other good and^ 
valuable considérations, it ià agreed and understooil as follows: Fiist. Thé 
party of the flrst part shall fortiiwith deposit with the party of the second- part ' 
ail of the before-opentioned capital stock except sixty thousand (60,000) dol- 
lars, taken by the corporatois' mortgage bonds and local aid, which bave al- 
ready been issued and secured; and will further deposit with the party of the^ 
second part, immediately on the issuiug of the saine, ail of the before-mçntipned 
stock and bonds applicable to that portion of the road between Dublin and 
Maçon; also any and ail local aid it may hereafter secure; ail of Whièh said' 
stock, bonds, ànd local aid shall be held by the paity of the second as security : 
for any and ail advances tnade, expansés incurred, money invested, work done, 
and materjals furnished on said road, with full power to the party of the sec- 
ond part to use by sale orotherwise the said stock, bonds, and local aid for the 
purpose of securing the funds to carry on the construction of Said road sub- 
stantially as hereinafter set fortli. Second. In considération of the before- 
mentioned covenants and agreements, to be kept and performed by the party 
of the tirst part, and the before-mentioned stocks, bonds, and local aid to (h« 
extent of $3,700,000 of said bonds and $3,940,000 of said stock, and ail local 
aid procured or hereafter to beprocured by said company, the said party .of 
the second part agrée to build, construct, and equip the said railroad trom 
and to the terminal points above mentioned, subject to any changes that may 
hereafter be agreed upon by the parties hereto; sUch road tobeof single tjack 
standard gauge, with steel rails of fltty-six pounds to the yard, to be welî laid 
with tlie usual ballast in that loca]ity,to hâve the nece8sarysidings,tnrn-ont3, 
dépôts, water-tanks, and turn-tables, with 2,640 ties to the mile, which shalï: 
be of good, Sound yellow-pine, of not less than eight-inoh face, six inches thjck, : 
and eight and one-half feet long. The road-bt*d on embankmeuts shall be 
fourteen feet Wide on the top, with slopes of one and one-hàlf feét horizontal ; 
to one foot perpeiidicular; with cuts eighteen feet wide at bottoin, with ôrié 
'font horizontal to one fout perpendiuular, except when in rock, wheii 'it> shall ' 
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be one-quarter foot horizontal toone foot perpendicular. The cuts shall be 
prpperly drained with ditches three f eet wide, on either side, leaving a twel ve- 
foot road-bed a| sub-grade. The bridges shall be what are known as tlie 
«Howe Trusa or Combination.' The trestlea and water-ways shall be ample, 
and constructed of flrat-class material. The grades shall net exceed seventy- 
flve feet to the mile, and the curves shall not exceed six degrees. The work 
on the entire line shall be done in a flrst-class, workman-like manner, and, 
when complète, compare favorably with new loads of a like charaeter that 
are now being constructed in the state of Gfeorgia. The terminal and dépôt 
facilities shall be ample for the requirements of said road. The rolling-stock 
shall be first-class, and of sufflcientquantity to fully meet the requirements of 
the opération of the said road; the détails of sametobehereafteragreed upon. 
The said road shall be completed from Savannah to Maçon in twelve months 
from date, and from Dublin to Americus within six months from the time of 
thecompletion from Savannah to Maçon. The said party of the flrst part may 
appoint a Consulting engineerof the said party of the second part as to allign- 
ments, grades, curvatures, and gênerai cliaraeter of work to be done. The 
said party of tlie flrst part, through its président, A. B. Ninderman, shall at 
ail times be at the service of the said party of the second part for the purposes 
of securing local aid and the necessary rights of way and terminal facilities 
required. It is understood and agreed that ail the covenants lierein contained 
shall be binding on the heirs, executors, administrators, and assigns of the 
respective parties hereto. In testimony whereof the said parties hereto hâve 
set their hands and seals the day and year first above written." 

Thus, to enable McKetchney to raise the necessary funds to construct 
the road, it transferred its entire assets to him. McKetchney undertook 
the contract, but subsequently, with the assent of the Short-Line, trans- 
ferred his contract to the United States Construction & Improvement 
Company, a corporation chartered under the laws of New Jersey. What- 
ever McKetchney was bound to doi* the Construction Company was bound 
to do aiso; and most undoubtedly, therefore, the Construction Company 
was bound to build, construct, an4 equip the road of the Short-Line, as 
œarked out in the contract. It bas no other power. After long and 
patient considération, the court has not been enabled to discover any 
power in the assignées of this contract to change the nature or purpose 
of their undertaking. The original power and vitality of their contract 
sprang from the act of the gênerai assembly of Georgia. This created a 
légal entity for one purpose only, ànd that to build, construct, and equip 
the railway. The contract with John McKetchney simply transferred 
the duty to exécute this power to him, His conveyance to the Con- 
struction Company, of which Branch & Simraons obtained the control, 
did not and coûld not alter a jot or tittle the légal duty, its nature, ex- . 
tent, scope, or method of performance. In creating a charter to build 
the'raiiw^ay the législature a vi termini excludes the power in any person 
or dorporation to suppress or defeat its construction. This is equally 
true of the contracts in évidence. Of course this resuit can be accoin- 
plishéd by the non-action of the holders of stock lawfuUy issued or law- 
full;*' ôbtairied, and we presently reach this feature of the rights in issue. 
; James .A. Simmons, the presiderit of the Construction Company, which 
bîfid:TOW asgumed by the transfer the duties devolving under the law upon 
the Short-Line Company, assuming for the présent that his purposes were 
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honest, and in good faith, found it necessary, beforehe could obtain con- 
trol of the contracta which were vested in McKetchney, to raise $19,228.92, 
to pay off immédiate demands against the road. To do this he applied 
to the plaintiffs Langdon, McNaughton, and Conwell. Thèse parties, in 
considération of the promise on his part for the Construction Company 
to pay to them a portion of the profits of the contract which had been 
made with the Short-Line, and now to be performed by him as its prési- 
dent, advanced the money in différent aniounts, and under the terms as 
set ont in the contract annexed to this bill. It cannot be doubted that 
the Construction Company had the right to borrow this money , necessa- 
rily to be used in its undertaking; and it does not seem capable of fair 
doubt that the Construction Company would bave the same right to pledge 
to its creditors a share of its profits as considération and security for the 
loan. It was stipulated that it should be held or deemed a part of the 
construction fund. The plaintifls, then, hâve a distinct équitable in- 
terest in the work which the Construction Company had undertaken. 
They look to its performance for their compensation, and they do so with 
clear équitable right. That company bas assumed the twofold trust. It 
bas undertaken, by transfer, the trust which John McKetchney assumed 
from the Short-Line, namely, to construct and equip its road. It bas 
assumed, in considération of the advances made to enable it to carry out 
that trust, to pay a share of its profits to those who made the advance- 
ments. Having obtained fuU control in this manner of the assets of the 
Short-Line, it is clear that, had the Construction Company gone forward 
and performed its trust with good faith, and in accordance with its 
terms, the plaintiffs would be entitled to hâve an accounting for any prof- 
its which were resulting from the building and equipment contracte. It 
could not be insisted with any degree of fairness that the Construction 
Company, after obtaining the money of outside parties, to be used for its 
purpose, could refuse to account in any manner. Nor would a court of 
equity tolerate the suggestion that under such obligations the Construc- 
tion Company, or those who control it, could refuse to do anything, and 
yet retain the advancements which had been made. If it were capable 
of proof that the Construction Company, or those persons who were in 
its control, utterly refused to carry on the enterprise in which its cred- 
itors (the plaintiffs) now bave an interest, the court, in that manner be- 
ing debarred of any povver of saying whether or not there were profits re- 
sulting, would, under the power for gênerai relief, be authorized to grant 
a decree against the parties culpable for the full sum of which the cred- 
itors had been wronged, and such damage as could be clearly made to 
appear, It would bave the further power to seize, if within its juris- 
diction, the valuable assets of that company, and subject them to the 
payment of thèse advances. In the présence of such a trust, bf such 
faithless trustées, snd such fraud as is alleged and scarcely disputed, tt 
would be in the domain of an ancient and clearly-defined proviiice of 
equity jurisdiction, that the relief to the plaintiffs could be found; and 
this is the more dear where th© trustée — the Construction Company-— is 
insolvent. 
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This beihg true, how do thé facts of the case présent themselves to the 
chancelîort That the Construction Company had assets of the Short^Line 
Company for à valuable amouût (how much, does not as yet plainly ap- 
pear, but certainly worth, if we may judge from the price that was paid 
for them, $100,000) is most apparent. And to thèse assets the équitable 
lien of the creditors will attach, if they are in the hands of the Construction 
Company, or elsewhere within the reach of the court. Where are they? 
According to the theory of the answers of Gen. Alexander and the Cen- 
tral Railroad & Banking Company they now belong to new stockholders 
of the same company. Thèse stockholders are admitted to be the friends 
of the Central Railroad & Banking Company; they are in fact its prési- 
dent and several of its directors. It is not denied that the transfer of 
the assets was obtained by monèy Tvhich was the money of the Central 
Railroad & Banking Company. It is true that Gen. Alexander states in 
bis answer that it was an individual transaction, but it is specifically 
charged in the bill, and spécifie interrogatories are put to him which 
would enable him to deny it if Hôt true, that the money which bought 
the assets 6f the Construction Company was the money of the Central 
Railroad & Banking Company. Indeed, this was admitted in the argu- 
ment. 

Another step in the argument. It is charged in the bill, and not de- 
nied in the answers, and besides it is perfectly évident to every intelli- 
gent mind, that the Short-Line Railway Company runs parallel, in large 
measilre, with the line of the Central Railroad & Banking Company, ex- 
tending irom Savarinah toward Maçon, which are important business and 
terminal points, and that this railroad, if completed, would be a com- 
pétitive, and dangérously compétitive, railway ; and therecanbenodoubt, 
whatever may be thè fornis and Cérémonies as to the purchase from the 
Construction Company of the control of the Short-Line Railway, that it 
wàséither to dèfeat its complétions or, when corapjeted, to prevent by har- 
monious control its effective compétition with the Central Railroad & 
Banking Company of Georgia, of which the présent stockholders of the 
Construction Company are the président and many of the directors. The 
fundamental law of Georgia upon this subject is plain and emphatic, and 
was intendèd to defeat the précise transaction which, by theaverments of 
the bill, the indisputable facts, and the admissions of the défendants, is 
80 clearly made to appear to the court. Paragraph 4, § 2, art. 4, Const. 
Ga. , is as follows: 

"The gênerai assembly of this state shall hâve no power to authorize any 
corporation to buy shnres or stock in any other corporation in this state, or 
elsewhere, or to make any oontract or àgreenient wliatevér witli any snch cor- 
poration, which may hâve the eflect, or be intendèd to hâve the ettect, to de- 
feat or lesseii compétition in their respective businesses, or to, encourage nio- 
nopoly ; an;i ail such contracta or agreements shall be illégal and void. " Gode, 
§50t)7, \ 

This is thé action of the àoVereigû people of Geoi^ia in convention as- 
sembled. They chàrtered the Central Railroad & Banking Company. 
They chàrtered the Savannah, Dublin & Western Short-Line Railway 
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Company. They granted to thèse railways vast, valuable, and perpétuai 
franchises. With thèse rights, thus granted, no povter can interfère. 
They are perpétuai; they are indefeasihle. But with thèse rights are car- 
ried ail the deterring and prohibitory efifects of the constitutional inhibi- 
tion justquoted, by which the people seek to defeat the aggregations of 
monopoly, and prevent the corporations which they permit to exist from 
aggrandizement of power to the injury, or destruction of public and pri- 
vate rights. The court has no officiai concern in the policy of this law. 
It is too plain and significant for intelligent controversy. Whatever may 
be the rules upon similar topics, prescribed in otherstates, the people of 
Georgiaij with full power to act, with undeniable jurisdiction over the im- 
portant parties hère, hâve embodied in their fundamental law this com- 
prehensive and vital clause, clearly intended to accomplish what they 
deemed the salutary and healthful resuit of competing lines for railway 
transportation. Contracts in violation of this Clause are not permitted. 
When attempted they are utterly void. They hâve no binding force. 
They are nulÛties, and are to be disregarded and ignored whenever it con- 
cerns a party at interest to do so. Now, what may not be done directly 
may not bel done by indirection. The Central Railroad & Banking Com- 
pany coiild not purchase the control of a railroad running parallel with its 
line from the same terminal points. Such a contract would be absolutely 
void, and, heing void, and an absolute nullity, nO title would pass under 
it. This being true, Gen^ Alexander, and those who acted with him for 
the Centrïd Bailroad & Banking Company, cannot accomplish the same 
resuit in any other manner whatever. They cannot make a purchase to 
defeat thei Short-Line, or to control it. It is scarcely just to the intelli- 
gence of a court of equity to expect it to fail to perceive the real facts 
and the true purposes of the contracting parties in the transfer from T. 
P. Branch to E. P. Alexander, and the subséquent transfer from E. P. 
Alexander to other persons, themselves directors in the Central Eailrbad 
& Banking Company of Georgia, and the Fort Valley & Savannah Com- 
pany,; which is its créature, controlled by its board of directors, and under 
the same président. The sworn averments of the bill and the answers, 
and failures to answer by the défendants, under the equity rules suffi- 
ciently show to the court what is perfectly évident: that this whole trans- 
action was for the benefit and interest of the Central Railroad & Banking 
Company of Georgia; that the practical and operative franchises of the 
Savannah, Dublin & Western ShortrLine Railway Company, and the 
shares of stock of the Construction Company, while nominally owned by 
individuels, and by another corporation, are really under the control of 
the président and board of directors of the Central Railroad & Banking 
Company of Georgia, a control as complète and absolute and effective as 
any power it may exercise. 

The technical défenses urged for the défendants are not considered as 
meritorious. It is insisted there is no privity between the plaintiffs; 
that the défendants were improperly joined; that there is an adéquate 
remedy at hiw; that there is no equity in the bill; that the allégations of 
fraud are not sufficient; that the court has no jurisdiction over Simmons, 
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and that he is a necessary party; and that the effect of the answers is to 
disprove the bill. But the plaintiffs proceed upqn identieal titles to cor- 
rect an identieal wrong by the same wrong-doers, and with référence to 
the same subject-matter. The bill is therefore not multifarious. The 
défendants are likewise concerned in one transaction, and that is the ef- 
fort to control in the interest of the Central Railroad & Banking Com- 
pany the franchises of the Short-Line Company. The remedy at law 
cannot be so complète and adéquate as that in equity, and besides, frauds 
and trusts are peculiarly the subjects of equity jurisdiction. While 
Simmons is eminently a proper party, since he is beyond the jurisdic- 
tion of the court, he is not such an indispensable party as will defeat the 
power of the court to proceed against those within the jurisdiction. The 
answers are altogether too evasive and partial to hâve any effect towards 
disproving the material averments of the bill. It is not denied that the 
funds of the Central Railroad were paid to Branch; that by such payment 
the assets of the Construction Company, deposited with that company 
to secure the completion of the Savannah, Dublin & Western Short-Line, 
were transferred to the control of individuals who are themselves the prés- 
ident and a number of the directors of the Central Railroad, It is not 
denied that the FortValley road is a branch of the Central, and under its 
control. There is no attempt to dispute any of the main facts of the bill, 
and such a reply as that in the answer of Gen. Alexander, and of the 
Central Railroad & Banking Company, that if the plaintiffs hâve been 
wronged it is by their own lâches, does not commend itself to the court. 
The same reply might be urged to the complaint of any one who had be- 
come loser as the victim of misplaced confidence. As to the want of 
notice of the plaintiffs' claims, this défense is no reply tp supplément a 
void contract, and the substantial merit of thèse claims is sufBciently 
proven by the undisputed affidavits of the plaintiffs, which were sub- 
mitted to the court. 

The contracta by which thèse unlawful results were attained are null 
and void; and, since the Central Railroad & Banking Company and the 
Fort Valley & Savannah Company, which are practically one and the 
same corporation, hâve control of the assets upon which the plaintiffs 
hâve an équitable lien for their advancements made towards the perform- 
ance of the trust originally assumed by John McKetchney and the Con- 
struction Company, the plaintiffs are entitled to an accounting against the 
défendants to ascertain and subject any values which are in their posses- 
sion, and which may be applied to the discharge of the complainant's 
demands. It must be understood that the great underlying trust, in this 
whole transaction, was to build, construct, and equip the Savannah, Dub- 
lin, (fc Short-Line Railway. It was for this that -the state granted the 
charter. It was for this that McKetchney was empowered and given, 
not the title, but the control of the stock and securities of the Short-Line 
Railway Company. It was for this that the Construction Companj' un- 
dertook the trust. And this trust is not to be defeated by the wrongs 
of individuals, oï the illégal contràcts of corporations; and since, for its 
performance, the plaintiffs hâve in good faith paid their money, they are 
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entitled to recover from the trustées, who refuse to act, what would be 
their lawful compensation if the trustées had acted. As to T. P. Branch, 
— who, with James A. Simmons, most wrongfully, if the allégations of 
the bill are true, sold out and betrayed the rights of which they came 
into control, — he holds $100,000 in his proper person, to which he has 
no title whatever; and while the Central Railroad & Banking Company, 
and the parties who acted for it, may not be able to recover what they 
hâve wrongfully paid to him, he holds the sum he received as a trustée 
for the plaintiffs and other persons in interest who may be entitled to 
it, and whorepresent — in part, at least — the franchises and property of 
the Short-Line Company; and as the case now appears he should be 
compelled to make restitution of the sum which he has received for the 
benefit of the trust which he attenipted to defeat, and for the légal ben- 
eficiaries of that trust. It would seem that the court has ample power to 
compel this; and the décision of the court is that the injunction prayed 
for against ail the parties against whom it is prayed shall be granted, and 
that a receiver be appointed to take charge of the assets of the Savan- 
nab, Dublin & Short-Line Railway Company and of the United States 
Construction & Improvement Company, so far as they are within the 
control of either of the défendants, or otherwise in the jurisdiction of the 
court; and to recover, in such manner as may be deemed most effective, 
from T. P. Branch and the persons acting with him, the sum unlawfully 
paid to him by E. P. Alexander for the franchises, stocks, shares, and 
other property of the Savannah, Dublin &■ Western Railway Company, 
and that the case proceed regularly, as is usual in equity. 



HiDDEN V. KbETZSCHMAB d «05. 
'{CHreuit Court, D. Minnesota. Febrnary 21, 1889.) 

MOHTOAGKS— ASBIGNMENT — PaBOL WaIVER BY MOBTQAGOR OF COIÎDrnONS, 

It is compétent for the mortgagor to waive by paroi the conditions specified 
in a written agreement, limiting the use of a mortgage, given to gecare ad- 
vances, and to cousent to its assignment as collatéral security foi a loan. 

In Equity. Bill to foreclose mortgage. On final hearing. 
Kerr & Richarcbon and Pierce & WiDén&on^ for complainant. 
Lea & George and John M. Boyle, for défendants. 

Nelson, J. This suit is brought to foreclose a mortgage executed by 
the défendant Cari Kretzschmar to T. S. Coffin, to secure the payment 
of his note for the sum of $10,000. The uote and mortgage were as- 
signed as collatéral security for the payment of a note of $5,000, exe- 
cuted on the 14th day of June, 1884, at Boston, Mass., by the Red Lake 
MiUing & Lumber Company, a corporation of the state of Minnesota, to 
the complainant, Hidden, a citizen of the state of Maine, and payable 
v.37F.no.l0— 30 
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April 24, 1885. At the time of the exécution of the note and mortgags 
for $10,000, an agreement in writing was entered into between the de- 
fendant Garl Kretzschmar and T. S. Coffin, the mortgagee, specifying 
the conditions upon which it was executed, and the considérations influ- 
encing the mortgagor. This instrument was on record in the same of- 
fice in which the mortgage was recorded, and, I think, was notice to the 
complainant of the exact facts therein stated, and for what purpose the 
mortgage was given. /Although T. S. Coffin, the mortgagee, held this 
mort^e to secure any advances. made by him to the corporation, and 
for services rendered in the past, and to be rendered in the future, the évi- 
dence: is satisfactory that the défendant Cari Kretzschmar consented that 
T. S. CoflSn might use it, as he did, to secure a loan of $5,000 to the 
corporation, — at that time being in need of money, and in a very em- 
barrassing financial condition. It was entirely compétent for the mort- 
gagor ,to waive by paroi the conditions mentioned in the agreement upon 
which the mortgage was executed, and assent to the use of the mortgage 
for the purpose of meeting the pressing need for money. The assign- 
ment of the mortgage as collatéral security for the loan of $5,000 from 
the complainant appears from the évidence to hâve been made with the 
knowledge arid consent of the défendant Cari Kretzschmar. True, in 
his testimony there are indications of remonstrance to such a use of the 
mortgage, and some suspicions circumstances are apparent, but no fair • 
inference from the whole évidence would warrant me in denyitg the re- 
lief asked. The évidence of the witnesses introduced by the complain- 
ant, who are unimpeached, entitle him to a decree for a foreclosure to 
satisfy the amount due. No argument has been made or filed by the 
counsel of défendants, and they appear to hâve abandoned the case. 
The interest of défendant Anna Kretzschmar in the property accrued 
since the mortgage lien and the note for $5,000. Decree will be entered 
in favor of complainant. Amount due: Principal, $5,000; interest 
(6 per cent per annum) from June 14, 1884, to February 21, 1889, 
$1,507; insuranoe paid, $225; protest, $2.04; attoraeys' fées, $300- 



Abmstrông V. Chemical Nat. Bane. 

(Circuit Court. 8. D. New York. February il, 1889.) 

1. Èqtjity— AccouNTiNG— Pleiadikg— Plbdgb. 

To a bill for an accoufiting for the surplus of securities pledged for ad- 
:; vsnces thereafter to be made, averments in the answer of facts such- as tha 
, , prior State of the parties' accounts, are needless since thèse facts may be 
proved ynder any other averment. 

3. Same. 

Averments referring to facts entitling défendant to affirmative relief are only 
proper for a cross-bill, and may be expunged from an answer. 
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In Equity. Bill by David Armstrong, as receiver of the Fidelity Na- 
tional Bank, against the Chemical National- Bank, for an accounting. 
On motion to expunge certain paragraphs from the answer. 

Sicp/im ^. TFatter, for the motion. 

JoneB & Eoosevdt, contra. 

Lacombe, J. The claim of the complainanl îs that the déposât of a 
large quantity of commercial paper made on June 14, 1887, by the Fi- 
delity National Bank, with the défendant, was a spécial one as security 
for advances thereafter to be made, and it is to obtain an accounting for 
the overplus of thèse pledged securities remaining after payment of such 
advances that the suit is brought. The défendant has nôt filed a cross- 
hill, but its answer sets out that at the time of the appointment of the 
receiver the Fidelity Bank was a debtor to the défendant in a large Sum 
of money, in part advanced as loans at différent times before and after 
June 14, 1887, and in part collected by said bank as defendant's agent. 
That as such créditer it is entitled to receive a dividend from the assets 
of the bank, and "asks that, if it be adjudged on the accounting in this 
suit that the défendant is not entitled to retain and hâve the proceeds of 
the collection of said securities applied to the payment of the indebt- 
cdness of the said bank to this détendant, the court thon ascertain and 
détermine the amount of the indebtedness of the said bank to the de- 
fendaqt, and the amount of the claim of the défendant against the said 
bank, as it existed at the time of the appointment of the receiver, (June 
21, 1887,)and that said receiver be directed to pày défendant a dividend 
of 25 per cent.," — the rate of dividend already paid to other creditèrs, 
— ^"and other dividends from time to time as the same shall hereafter be 
made," and asks that an account be taken of another lot of securities de- 
livered to the défendant by the Fidelity Bank prior to June 14, 1887, 
aftd snbsequently returned by the défendant to the complainant. To 
thèse paragraphs of the answer complainant excepts for impertinence, 
and moves that the same be expunged from the answer. So far as thèse 
averments refer to facts — such as the prîor state of the accounts between 
the banks — -bearing upon the issue tendered by the bill, viz., that the 
deposit referred to therein was spécial, and pleciged solely as a security 
for future indebtedness, they are unnecessary. The facts may be proved 
under thé other averments in the answer. So far as thèse averments ex- 
cepted to refer to facts entitling the défendant to affirmative relief against 
the complainant, they are proper only in a cross-bill. The motion to ex- 
punge is granted. 
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United States v. Davis. 

{Dtstriet Court, E. D. Missouri, E. D. February 8, 1889.) 

Intehnal Retenue— Speciai Tax— Pabtnbrship— Right op Successob. 

Rev. St. U. S. § 3234, authorizes a partnership to carry on the business of 
retailing liquors and cigars upon the payment of but one spécial tax. Section 
3241 provides that upon the death of one who has paid the spécial tax hls 
légal représentatives may continue the business in the same place, and in the 
same manner, without the payment of an additional tax, and also that the 
licensee may, upon removal from the place mentioned in the license, continue 
the business at the place to which he removed without paying an additional 
"tax. Held, that a member of a flrm who has acquired ail the interests of the 
the othermembers in the flrm assets, and succeeded to the business, may carry 
it on under a license issued to the flrm, at a place other than the old place of 
business of the flrm. 

Information for Retailing Liquor and Tobacco without paying spécial 
tax. 

Thomas P. Bashaw, U. S. Dist. Atty. 
A. J. DamSi in pro. per. , 

Thayer, J. The only question to be determined in this case is whether 
a member of a firm who has acquired ail the interest of the other mem- 
bers of the firm in the firm assets, and has succeeded to its business, is 
entitled to do business as a retailer of liquor and manufactured tobacco 
under a license or spécial tax receipt issued to the firm before its disso- 
lution, at any other place than the old place of business of the firm. In 
the case of U. S. v. Glab, 99 U. S. 225, it was held that a partner who 
had succeeded by purchase to the business of the firm might continue to 
do business for thè unexpired tertn of the license, at the old stand; but 
it was not expressly determined whether such license could be lawfuUy 
transferred, so as to authorize a continuation of the same business by the 
remaining partners at some other place in the same city or town. Pol- 
lowing sotne intimations given in that décision, the practice has been, 
as I am informed, to refuse to allow such transfers, although it is con- 
ceded that & firm bas the right, if no changes hâve taken place in its 
membership, to hâve its license transferred from one place to another, as 
its place of business is changed. I regard the limitation in the respect 
last noted, upon the right of a remaining partner of a firm who has suc- 
ceeded to its business to hâve the firm license transferred, as unwarranted 
by anything contained in the décision above referred to, or by the statute 
regulating the collection of spécial taxes. Sections 3282-3242 inclusive.' 
If the remaining member of a firm, in case of dissolution, can use the 

' " Sec. 3234. Any number of persons doiug business in oopartnership at any one place 
ehall be required to pay but one spécial tax. " 

"Sec. 8341. When any person wno has paid t^he spécial ^ax for any trade or business 
dies, hls wife or child, or exeoutcrs or administrators, or other légal représentatives, 
may ocoupy the house or premises, and in like manner carry on for the residue of the 
term for which the tax is paid the same trade or business as the deceased before car- 
ried on, in the same house, and upon the same premises, without the payment of any 
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firm license at ail, he should be permitted to use it in manner and form 
as the firm might hâve used it if no dissolution or change had taken 
place therein. In the case of U. S. v. 6lab, the défendant had continu.ed 
the firm business at the old stand, and his right to use the license at that 
place was the sole question involved in the décision. It is true that some 
allusion was made to possible ditficulties that might arise in applying 
the law as therein construed, if the remaining partner should associate 
with him in business another person in place of the outgoing partner, or 
if a change should be made in the place of business; but I understand 
the allusion so made to possible difficulties that would occur in the event 
of a change in the place of business, to refer to difficulties that would be 
encountered in the eveUt of a dissolution of the firm without any agree- 
ment between the partners as to the disposition of the firmassets, includ- 
ing therein its unexpired license, A firm might dissolve, and each part- 
ner thereafter assert the right tô carry on the business àt différent places, 
urider a license originally issued to the firm. In that case, as a license 
only protects a business at one place, the collecter would either be com- 
pelîed to recognize the right of the partner who remained at the old place 
of business to use the license, or to require each partner to take out a' 
new license. No such difficulty, however, is encountered when, by agree- 
jnent between the members of a firm, one or more of them retires, and 
the others are authorized to continue the business and use the old license. 
In ail such cases where there is no controversy between the partners as 
to the right of the remaining member or membèrs of the firm tp use the 
firm license, and no new members are introduced into the firm to take 
"the place of those who hâve retired, it is clear that the partner or partners 
who succeed to the business hâve the same right that the original tirra 
had to transfer the license in case the place of business is changed to some 
other street or number in the same town or city. 

As was remarked in the case of U. S. v. Ghb, it is not the policy of 
Ihe government to require honest dealers to pay a spécial tax twice, and 
I may further remark that it is not the policy of the law to place unnec- 
■essary restrictions upoh the right of a dealer to change his business loca- 
tion. In the case under considération, I understand that défendant had 
acquired ail the interest of his copartner in the business formerly con- 
■ducted by himself and William Dalton. He was therefore entitled to 
carry on the business in his own name as a retail dealer, until May 1 , 
1889, under the license issued to A. J. Davis and William Dalton, updn 
liaving the same duly transferred to No. 2,601 Chouteau avenue, where 
he proposed to conduct the business after the dissolution of the firm; 
•and it was the duty of the collecter to bave transferred the license to that 
number, on a proper application therefor made by the défendant. 

additional tax. And when any person removes f rom the house or premises for which 
.any trade or business was taxed to any other place, he may carry on the trade or busi- 
ness specified in the coUeotor'a register at the place to whioh he removes, without the 
jayment of any additional tax : prôvldèdj that àll cases of death, change, or removal, 
;as aforesaid, wtth the name of the successor to any person deceased, or of the person 
making such change or removal, shall be registered with the collector, under regula- 
.tions to be prescribed by the commissioner of internai revenue. " 
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Erwin ». UiïitBD States. 

{Diêtrift Court, 8. D. Geor^a, E. D. January 17, 1889.) 

1. Courts — t'EDBHAii Jurisdiction — Claims for Fbes. 

The aot of 28d February, 1875, (18 St. at Large. 333.) wbich requires that the 
accQunts of district attorneys, clerks, marsnals, etc., shall be forwarded, 
"when approved, " "to the proper accounting offlcers of the treasury," does 
not make preséhtation to such offlcers a condition précèdent to a right of ac- 
tion, nor is rejection of a claim by the accounting ofUcers of the treasury such 
a détermination of a "commission or department authorized to hear and dé- 
termine, "in the meaning of the act of March 8, 1887, (34 St. at Large, 505,) as 
will bar an action in the proper courts. 

5. CLEBKS^FiŒÉS. 

While the gênerai rule is otherwise, when a statuts is'silent as to compen- 
sation, if additional labor is imposed upon a clerk. not in the line of the du- 
ties ordinarily appertaining to such an office, and if contemporaneous con- 
struction of the statuts by the attorney gênerai, and analogous provisions of 
. other statutes subsequently passed. indicate an intention to pay for such serv- 
ices, the offlcer is entitled to compensation. 

8.. Same— Skkvtcb as Juht Commisbiokbb. 

A clerk of a circuit or district court of the United States is entitled to com- 
pensation for revising the jury-box at the rate of flve dollars par day fora 
period not ezceeding three days for a term of the court. The clerk is entitled 
to charge 15 cents per folio for recording the namps, résidences, etc., of ju- 
rprs, on s record wbich he is required to make by a rule of court. 

4. SamB'-Attendance— Per Diem— A,ttendance of Deputy. 

Whefe his deputy_ attends a session of the court, the clerk is entitled to a 
p«r (2<«»t compensation for such attèndance, even though the clerk bas re- 
cel ved tiper aiem for his personal attèndance the same day at a session of the 
court at anotber place. 

8. Bamb— Statuts— Rbpbai.. 

The jjroviso relative to compensation for attèndance of court offlcers, in the 
act of August 4, 1886, (24 St. at Large, 358,) was repealed by the'proviso cov- 
ering the same subject-matter in the act of March 8, 1887, (34 St. at Large. 541.) 
And since the. passage^ of the latter act it is not necçssary that business be 
trahsacted in court to entitle the clerk to hia p^" dtero,; it is sufflcient if the 
court be opeûed for business by the judge. 

6. Samb-^SbrVïçe as Commissicker. 

The offices' of clerk and commissioner are compatible. A person who holda 
two distinct compatible offices may recejve the compensation of each. A 
clerk is ^iven a per diemfee "for his attèndance" at a session of the court; a 
cotnmissioner is given' àperdiem fee "for hearing and deciding, " — services 
clearly distinct. 

7. Bame— Attachment for Contempt— Docket and Record Febs. 

An attachment against a, defaultjng witness or juror for contempt of court 
is an ipdépéndent suit, and à"cause" for which a docket fee is cbargeable 
under the fee-bili. The clerk is rëquired to make à final record of the pro- 
ceedings in such a case. 

8. Same— WarhAnt POR Transportation— Docket Febs. 

The clerk is entitled to a docket fee for a hearing by the court on applica- 
tion for a warrant for the transportation of a défendant to another district 
under the provisions of section 1014, Rev. St 

9. Samk— FiLnî^t Papers. 

The clé^k,,{p entitled to charge for flllng each s.eparate papersent up by 
commissloners after hearing in criminal cases, and iforfilin^ each separate ac- 
count of , deputy-marshals, being the vouchers to accounts current of the mar- 
shal. 
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10. Same— Appeoting Couet Officiaî-s' Accounts. 

The fées of tbe clerk for eatering orders approving accounts of marshals, 
clerks, attomeys, commissioBers, etc., es required by the act of February 22, 
1875, (18 St. at Large,.888,) and for certifled copies of Buch orders for the de- 
partment, are properly chargeable againstthe United States. 

11. Same— Bntbkiiîo Officiai, Phocebdings. 

Where, by order of the court, the clerk enters upon the minutes, as mémo- 
rial services in respect to the late vice-président, a proceeding in court of of- 
ficiai character, the fee for entering is properly chargeable to thegoyern- 
ment. 

13. Same— Rbpobting- Accotint of Witnbbs and Jubt Fbes. 

The statute requires that jurors and witnesses shall be paid upon the or- 
ders of the court. When the clerk states the accounts of jurors and wit- 
nesses, taking their affldavits as to travel and attendance, and présents the 
accounts stated in a report to the court for its approval, he is entitled to the 
fee prescribed by the statute "for making any report." The original orders 
eigned by the judge ahould be entered of record, and placed upon file by the 
clerk, and he is entitled to a fee of 10 cents for flling each. ] 

18. Samb— Crohnal Pbocedube— Commitmbnt. 

In a State where the use of local jails for United States prisoners is permit- 
ted, whenever a prisoner is committed to jail a copy of the writ of commit- 
ment showjng grounds thereof sbould be left with the jailer. In case of a 
proceeding before a judge or commissioner, in whichi it is necessary to com- 
mit the défendant to jail to attrait a bearing or pending examination, a writ 
to commit is necessary, setting forth the cause of détention, and why exami- 
nation is postponed. After hearlng and order committing for trial, a anal 
writ of commitment is necessary, reciting the hearing, flnding of probable 
cause, and that prisoner is committed in default of bail to await trial. Whére 
a défendant is arrested on bench-warrant, and brought before tbe court, and 
is committed in default of bail to await trial, the writ of commitment should 
State the cause of détention until a trial can be had. After conviction a final 
writ of commitment is necessary setting forth the fact oftrial and conviction, 
and the term of imprisonment prescribed in the sentence. The copy com- 
mitment delivered to tbe jailer should, where practicable, be certifled, and 
bear thé' sôàlbf the court. 

li Samb— FnSrAi, Record. 

A State law, passed since .1789, cannot affect criminal procédure in the féd- 
éral courts. Unless tbere be an express statute to the contrary, the federfti 
courts are govérned in criminal causes by the gênerai common-law procédure. 
A final record was required to be made by the clerk at common law, and the 
général method of making the record prescribed by the common law should 
be followed now, subject to such changes as bave been wrought by the char- 
acter of biir institutions, and the modifications made necessary by the en- 
larged bill of rigbts of tbe fédéral constitution. 

16. Same. 

A criminal information must, be founded on an affldavit charging a crime, 
and a preliminary hearing flndfng probable cause, and fixing reasonable bail 
by the cistomitting màgistrate,' otherwise the proceedingis not in accordance 
with due' process of law, and is contrary to the fourth, flfth, and eighth 
amendments to the constitution. The proceedings before the committing 
magistrate showing a Compliance with thèse constitutional provisions, being 
a necessary part of the proceeding, sbould be entered upon the final record. 

16. Same— SuBPŒNAs— Copies. 

At common law the names of only four witnesses could be included in one 
writ of subpœna. The witness was served by leaving with him a copy of tbe 
subpœna, or a ticket whicb contained tbe substance of the writ. It was tbe 
duty of the party or his attorney to make the copy subpœnas or tickets, and 
fnrnish them, with the writ, to the ofiicer for service. Section 829, Rev. St., 
reqUirês that the clerk sball insert in each writ of subpœna the names of as 
many witnesses in a cause as convenience in serving will permit. Where the 
clerk makes tbe copy subpœnas or subpœna tickets, and furnishes them to 
the marshal for service, at the request.or by the acquiescence of tbe district 
attoi'ney, tbe clerk is entitled to cbarge the goveriimëht for making such 
copies. ••■' :■:.!■',.■ 
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17. Samb— CoTJNTiNG Recokd— " FoiiIO. " 

' ^ In determining the number of folios ïn a final record each separate and dis- 
tinct order, notice, or other paper is to be counted separately, according to 
the rule prescribed in section 854, Rev. St., and the aggregate of.the folios so 
found is the namber of folios in the record. 

{SyUabw by the Court.) 

At Law. Action to recover fées. 
Marion Erwin, in propria persona. 
Du Pont Giterry, U. S. Atty. 

FINDING OF FACTS. 

Speer, J. Thîs suit was brought under the act of congress of March 
8, 1887, which conféra upon the district court of the United States con- 
current jurisdiction with the court of daims of ail demands against the 
government not sounding in tort, in amounts not exceeding $1,000, and 
the same jurisdiction upon the circuit courts of demands exceeding 
$1,000 and not exceeding $10,000. The issues fortned in thèse novel 
but salutary proceedings are triable by the court without the intervention 
of a jury. In the suit before the court the government was represented 
by the United States attorney, and the plaintiff appeared in propria per- 
sona. The claimant was appointed clerk of the district court of the United 
States for the Southern district of Georgia on the 17th day of March, 
1883, and has continued to hold that office until the présent time. He 
rendered, at varions times, his accounts for fées claimed to be due by 
the government, which accounts were duly presented and approved by 
the court, as required by the Revised Statutes, § 846, and the act of Féb- 
ruary 22, 1875, (18 St. at Large, 333.) The accounting officers of the 
treasury department disallowed quite a large number of the items charged . 
The claimant made up an account for the aggregate amount of thèse dis- 
allowances running back to the date of his appointment, and included 
therein also similar items for services rendered which had not theretofore 
been included in the accounts rendered to the department because of the 
said adverse rulings on the legality of the charges. This account was 
presented and svvorn to in open court in the présence of the district at- 
torney, the claimant stating at the time that the account was for items 
disallowed in his accounts by the accounting officers of the treasury, and 
that it was his purpose to bring suit l'or the same in this court. Upon 
objection made by the district attorney the court held that it was not 
necessary or proper for the court to make any order in the premises at 
that time; that the legality of the charges would be passed upon when 
the account was sued and should corne up for trial regularly. The claim- 
ant was not, however, to be deprived of any advantage which might ac- 
crue to him by reason of his having presented the account with ail its 
items for the approval of the court, as prescribed by the act of February 
22, 1875, (18 St. at Large, 333.) It is upon this account that the claimant 
sues. The pétition contains also a count for work and labor, in the usual 
indebitatus assumpsit form. In the lengthy bill of particulars ànnexed to 
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the pétition ail the items of disallowances of a similar character hâve 
been coUected and ranged under appropriate heads, making 20 dififerent 
items to be passed upon. It wiU be fouud convenient to set out the 
facts bearing upon each item as each is taken up for considération. 

CONCLUSIONS OF LAW. 

«The act of 22d February, 1875, (18 St. at Large, 833,) which re- 
quires that the accounta of district attorneys, marshals, clerks, etc., shall 
be forwarded ' when approved,' 'to the proper accounting officers of the 
treasury,' does not niake présentation to the accounting ofBcers a condi- 
tion précèdent to an action." Eavesies v. U. S., 21 Ct. Cl. 243. It fol- 
lows, therefore, that, the accounting officers of the treasury having ruled 
against the legality of charges of a certain class for services perfbrmed, on 
the présentation of a former account, it is unnecessary for the clerk to 
include in subséquent accounts charges for similar services as a prereq- 
uisite to his right to sue for the same. On the other hand, there are 
daims relative to which the department may be invested with such pow- 
ers as will make a rejection by its officers final, even as against the courts. 
Okffrpenning v. U. S., 3 Ct. Cl. 140; Meade v. U. S., 9 Wall. 691. But 
the rejection of a claim by the comptroller or the accounting officers bf 
the treasury is not the détermination of a "commission or department au- 
thorized to hear and détermine," which will prevent the revision of such a 
finding by the proper courts. Section 191, Rev. St.; Chorpenning v. U. 
S., mpra; U. S. v.Saundera, 120 U. S. 126, 7 Sup. Ct. Rep. 467. 

CONSIDERATION OP THE CLAIM BY ITEMS. 

Mem 1. Charge for necessary time required, (not exceeding three days 
for any one term of the court charged,) and services rendered in procur- 
ing and selecting the names of compétent jurors frpm the body of the 
district, and revising the jury list and box under the orders of the court, 
at $5 per day, $75. 

FINDING OF FACTS. 

The services were performed as charged. The nature of the services, — 
the sélection of Compétent jurors from the body of a district containing 79 
counties, andcovering two-thirds of the state ofGeorgia, — was such that 
it could not be conveniently performed during the sessions of the court, 
when the time of the clerk is occupied with court work, and the jury- 
boxes, for obvious reasons, cannot be revised. The sélection of compé- 
tent jurors requires much correspondence, the exercise of great care, and 
Sound judgment. It bas been the practice in ihis district, whenever in 
the judgment of the court the jury-box needed revision, to make an or- 
der before the close of one term of the court, requiring the revision to be 
made during vacation for the next term of the court. The per diem charges 
hère made are not for days when there were charges by the clerk for at- 
tendance in court. The several charges aggregated by this item were 
disallowed by the comptroller as not warranted by law. 
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"V , CONCLUSIONS OF LA W. 

Jnrora to seiyç in the courts ofthe United States were formerly selected 
in accorâ^ce with the laws of tHe several states. Section 800, Rev. St. 
By the act of June 30, 1879, anew and uniform methodwas established 
for ail the fédéral courts. Jurors possessing the proper qualifications 
were thereafter required to bé selected by theolerk and a jury commis- 
eioner, to be appointed by the judge, and the names so selected to be 
placed in a box, from which the juries were to be drawn as occasion re- 
quired. 21 St. at Large, 43; 1 Supp. Rev. St. 497. Hère was a new,^ 
important, and arduous duty plaeed upon the clerk, not contemplated at 
the time ofthe enactment ofthe clerk's fee-bill in 1853, (section 828, 
Rev. St. ;) and yet the act is silent as to compensation to the clerk or to 
the jury commissioner. If the silence of the act in this particular be in- 
dicative of an intention to throw this additional labor upon the clerk with- 
out any compensation therefor, as congress had an undoubted right to do, 
itwould be indicative also of an intention not to compensate the jury com- 
missioner, whose appointment is provided for, also, ia,nd to make that of- 
fice purely honorary . But the attomey gênerai appears to hâve held other- 
wise. He allowed what he considered reasonable compensation to jury 
coinmissioners ont ofthe fund appropriated for the miscellaneous expenses 
ofthe courts. AnnualReportofAttorney General for 1883, p. 19. For 
•weighttobegiven such opinion, see, U. S. v. HiU, 120 U. S. 180, 7 Sup, Ct. 
Rep. 610, and cases cited. Besides, the appropriation bill of March 3, 
1885, (23 St. at Large, 611,) had a provision for "compensation for jury 
commissioners, $5 per day, not exceeding three days for any one term 
of the court." This is a législative interprétation ofthe statute coincid- 
ingwith the contention of the claimant. A similar provision is contained 
& each subséquent appropriation. The duties of the clerk in revising 
the jury-box àrié not those usually coming within the fonctions of the of- 
fice of a clerk of court. In efifect, thè act créâtes two new officers,— the 
jury coinmiséionèra ofthe court,— one of thèse commissioners to be ap- 
pointed by the court, and the clerk of the court ac qfficio to be the othef. 
In point of fact the clerk is ex qffido & jury commissioner, and it seems 
clear that he is entitled to compensation as such out of the appropriation 
for pay of jury commissioners at the rate of five dollars per day, as pro- 
yided for by the several appropriation acts; or at least the intention to 
pay at that rate may be inferred frona those acts, and whether the clerk 
is entitled to pay out of those appropriations or out of the regular appro- 
priation for fées of clerks is immaterial. See U. S. v. Brindle, 110 Ù. 
g.,688, 4Sup. Çt. Rep. 180. , 

, .Item,2. Charge for naaking record of names, résidence, etc., of jurors 
onjury-list record, three dollars, and making copy ofthe names, etc., 
for the jury-box, two dollars. 

FINDÏNCfOF FAOTS. 

It ils not dénied that the services were rendered, but the disallowance 
by the coinptroller is stated in his report to be " because not authori^ed 
to a clerk; this is the work of the jury commissioner." ■ 



,I»WIN ». UNITED 8TATB8. 475 



CONCLUSIONS OF LAW. 

, The statute dues not make it the duty of the jury" commîssioner tb make 
such a record, but the duty is imposed upon the clerk by rule 60 of thié 
court, — a rule prescribed by the late Honorable W. B. Woods, when 
circuit judge. The importance of the record cannot be denied, and the 
derk is entitled to charge for makiug any record at 15 cents per folio, 
and this is the amount charged. It is conceded that if the clerk is en^ 
titled to pay; for revising the jury-box, that the charge of two dollars for 
making copy of nanties, etc. , for the jury-box is erroneous, as being prop- 
erly within the services for which the per diem is provided. 

Item 3. Charge for necessary attendance under section 584, Rev. St., 
by deputy, at Savannah, on the opening day of the May term, 1884, dnd 
on the opening day of the November term, 1887 i $10. 

FINDING OF FACTS. 

Thèse per diem charges were disallowed by the comptroUer because the 
clerk charged for and received a per diem fee for his personal attend- 
ance at a session of thé court at Maçon on the same days; the comptroller 
holding that only onô per diem can be charged by a clerk, even though 
the court is in session at two différent places in the district at the same 
time, and even though tl^e clerk is compelled to be at one place him- 
Bélf, and bave a deputy in attendance at the other. It is not denied 
that tbe services were rehdered as stated. 

CONCLUSIONS OF LAW. 

The first question that arises is: How far can a plerk be represented 
in the performance of his duties by deputy, and whether he is entitled 
to receive the usual fées for work done, when the service is performed 
by deputy? The powers and duties of deputy-clerks are not fixed by 
section 658, Rev. St., which provides for their appointment. But it 
is provided that their salaries must be paid by the clerks from the earn- 
ings of the clerk's office under the fee-biU. Sections 561, 8.39, Rev. St. 
And the clerk is responsible for the acts of his deputy. Section 796, Rev. 
St. For thèse reasons the right of the clerk to receive the fées earned by 
his deputy stand on the same footing as that of the marshal to re- 
ceive the fées earned by his deputy, and the relations between the two 
cannot be satisfactorily illustrated by the relations between a district at- 
tomey and an assistant district attorney. The latter is paid a salary 
by the government, and the district attorney is not responsible for his 
acts. Tawnsend v. U. S., 22 Ct. Cl. 214. "A deputy is said to be one 
who occupieth in right of another, and for whom regùlarly his superior 
shall answer." "A deputy bas not any estate or interest in the office, 
but is as .servant to the oflBcer." "A deputy cannot regùlarly bave less 
power than his principal." 7 Bac. Abr. 316, (L.) "Wherethe office 
of registrar to the bishop of Rochester was granted to J. S., who was 
ftp infant of twelve years of âge, this was held f^good grant, the office 
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being to be exercised by him or his deputy." Id. 312, (I.) As a 
matter of practice, it is as often the case as otherwise, that the duties 
of a clerk or marshal in the court-room are attended to by deputy, 
while Ihe principal ofEcer is engaged in the performance of other du- 
ties appertaining to his ofBce elsewhere. This is particularly true in 
districts in which there are several places of holding court. Hon. Will- 
iam Lawrence, late first comptroller, in passing upon a similar ques- 
tion before the department, said: 

"A usage so longcontinued as to make it law, if there evercould havebeen 
any doubt about it, pennits a deputy raarslial to attend the sittings of courts, 
and gives the marshal a right to timper diem fee of flve dollars for this serv- 
ice." Double per Diem Case, 5 Lawr. Dec. 279. 

The next question to be considered is, whether the clerk is entitled 
to two "per diem, fées on the same day, — one for his personal attendance 
at a session of the district court for the Western division of the district 
at Maçon, and the other for the attendance of his deputy at a session of 
the district court for the Eastem division of the district at Savannah. 
The act of congress providing for the holding of courts in two places in 
the Southern district of Georgia, is entitled "An act to provide for circuit 
and district courts of the United States at Maçon, Georgia." The act 
provides that "said Southern district shall be, and hereby is, divided 
into two divisions, to be known as the ' Eastern and Western divisions 
of the Southern district of Georgia.'" Act Jan. 29, 1880, (21 St. at 
Large, 62.) Careful considération of the provisions of this act leads to 
the conclusion that sépara te, independent, and distinct courts were cre- 
ated in each division. In fact the "district court of the United States 
for the Eastem division of the Southern district of Georgia" is a tribunal 
as distinct from the district court of the United States for the Western di- 
vision of the Southern district of Georgia, as was the"Fifth circuit court 
of the United States for the Northern district of Georgia" from the "Fifth 
circuit court of the United States for the Southern district of Georgia," 
before the passage of the act referred to. The terms of the courts in the 
two divisions were so fixed by the act that the sessions at Maçon and 
Savannah frequently conflict. It often happens that while the judge 
and clerk are in attendance upoû the district court in one division, the 
court in the other division must be opened and adjourned under the pro- 
• visions of sections 583, 684, etc., of the Revised Statutes, and the clerk 
must hâve a deputy in attendance there. Section 828, Rev. St., con- 
tains the following provision in référence to the clerk's fee for attendance: 

"For traveling from the ofiSce of the clerk, where he is required to réside, 
to the placeof holding any court required by law to be held, five cents a mile 
for going, and five cents for returning, and five dollars a day for his attend- 
ance on the court while actually in session." 

"Court" is hère used clearly in the sensé of "term" or "session" of the 
court, corresponding to the second définition of the word given by Mr. 
Bouvier in his Law Dictionary, because it is the term or session of the 
court which is "required by làw to be held" at a particular time and 
place. And "the court," referring to "any court," makes it the fair in- 
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tendment of the clause that the clerk shall be entiiled to five dollars a 
day for his attendance on any term of any court required by law to be 
held at any particular place, while the court is actuaJly in session. The 
fee is "for his attendance" at that particular place, and on that particu- 
lar court, and "five dollars a day" is the measure of his compensation 
for that particular service. Goodrich v. U. S., 35 Fed. Rep. 193. 
Therefore pay for his attendance on one court at a particular place can- 
not be pay for his attendance by deputy on a différent court in a dif- 
férent place. And this is in accordance with the substantial justice of 
the case. The per diem of the clerk for his attendance in the one division 
is, under the law, justly and fuUy earned by his personal attendance on 
that court; and since he must, under the law, pay the expenses of main- 
taining and keeping a deputy in attendance at the court in the other 
division, and be responsible for his acts, it is but just that he should re- 
ceive the fee for such attendance, so that he may pay the deputy from 
his earnings, and hâve a margin of compensation for his own supervi- 
sory care and responsibility. The Honorable William Lawrence, late first 
comptroller, passed upon a similar question in case of a marshal's ac- 
count pending before the treasury department and reached-the same 
conclusion. Double per Diem Case, 5 Lawr. Dec. 278. 

Item 4. Charge for necessary attendance at May term, 1887. at Savan- 
nah, two days, May 25th and 28th, on which the court was opened for 
business by the judge in person, $10. 

FINDINQ OF FACTS. 

The court was opened for business by the judge, but it is admîtted 
that no business was transacted in court on those days other than the 
reading and approval of the minutes, the entry of the clerk of the names 
of the olBBcers of court in attendance, and the making of the entries 
opening and adjourning court. The disallowance by the comptroller 
was " because no business was actually transacted on those days." 

CONCLUSIONS OF LAW. 

This disallowance is probably based upon the provision in the appro- 
priation biU of August 4, 1886, providing as foUows: 

"Nor shall any part of the money appropriated by this act be used in the 
payment of a pei- diem compensation to any clerk or marshal for attendance 
in court except for days when business is actually transacted in court, ana 
when they attend under sections 583, 584, 671, 672, and 2013 of the Revised 
Statutes." 24 St. at Large, 253, ■ 

But the appropriation bill of March 3, 1887, contained a clause cov- 
ering the same subject-matter, and was not limited to that appropria- 
tion in its application. It provides that "hereafter" the clerk shall 
not charge a per diem fee, " except for days when the court is open by 
the judge for business, or business is actually transacted in court," and 
when the attendance is "under sections 583, 584, 671, 672, and 2013 
of the Revised Statutes." 24 St. at Large, 541. "Where two acts are 
uot in ail respects répugnant, if the later covers the whole subject of the 
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eaflîèr, and embracès new provisions which plainly show that it wasin- 
tënded Bis A substitute for the first, it will operate as a repeal." King v. 
CbfneH, 106 U. S. 396, 1 Sùp. Ct. Rep; 312. Speer, Rem. Causes, 73. 
Theteforè, when the court was opened for business by the judge on May 
25 and 28, 1887, and the clerk was in atteiidance, he is entitled to his 
yer diemwhether business was transàcted ornot. 

Bat, independently of the above considérations, the clerk is entitled 
to bis judgment hère forthese charges; Under the provisions of the l'ee- 
bill, (section 828, Rev. St.,) the clerk was entitled to a perdiem for his at- 
tendanceon the court when actually in session even though "no suitors 
appeared, or for other reûson the court, in its discrétion, adjourned to a 
future dav.» Jones v. U. S., 21 Ct. Cl. 1; Bill v. U. S., (Ct. Cl. No. 15,- 
570,) (2â et. Cl. 142.) Goodrich v. U. S., 35 Fed. Rep. 193. The 
limitation in the act of August 4, 1886, was expressly confined to the 
raoney appropriated by that act, and did not tberefore repeal the gên- 
erai statute giving the clerk the right to his per diem for his attendance 
for each day when the court iS actually in session. "A statute which 
fixes the annual salary of a public officer at a designated sum, without 
limitation as to time, is not abrogated or suspended by subséquent en- 
actments appropriating a less amount for his services for a particular fiscal 
year, but containing no words which expressly or impliedly modify or 
repeal'iti» U. S. v. Langston, 118 U. S. 389, 6 Sup. a. Rep. 1185. 

Item 5. Charge for necessary attendance in the district court at Maçon 
at the October term, 1887,— October lOth, 17th, November 9th, 19th, 
22d, and 26th,— six days, $30. 



I : FINDINQ OFFACTS. 

It is notdenied that the service was performed ascharged, but the dis- 
àllowance by the comptroUer is "because the same days were charged 
and allowed him as commissioner of the circuit court." 

CONCLUSIONS OF LAW. 

It is not questioned that the office of clerk and United States commis- 
sioner are compatible offices. From the organization of the judicial ma- 
chinery of the govemment it was found convenient to confer upon the clerk 
ofthe court the powers of circuit court commissioner, and most ofthe 
derks bave had those powers conferred upon them. i'he appointments 
hâve been made and recognîzed as valid by many of the most eminent 
of our fédéral judges, notably by the late Justice Woods, in this circuit. 
It is provided that "no marshal or deputy-marshal of any of the courts 
of the United States shall hold or exercise the duties of commissioner of 
any of the said courts." Section 628, Rev. St. But, notwithstanding 
the well-known practice oi appointing clerks as commissioners, there bas 
never been any législation prohibiting such appointments. The late 
cômptroUer, William Lawrence, held that such offices were not incom- 
patible, nor was that of collecter of internai revenue, and commissioner. 
Wade's Qiêé, 1 Lawr. Dec. 802, 27 Int. Rev. Rec. 16, Jan. 17, 1881. 
The régulations of the post-ofEoe department, in prohibiting certain em- 
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ployments to^postmasters, makes an exception in the case of appoint- 
ment as commissioners. It is safe to say tfaat clerks holding that posi- 
tion hâve performed its duties with as much skill, honesty, and faimess 
as any other class of men who hâve been appointed to the position. A 
person who holds two distinct compatible oflSces may lawfully receive the 
salary or compensation of each. U. S. v. Saundera, 120 Ù. S. 127, 7 
Sup. et. Rep. 467; U. S. v. BrindU, 110 U. S. 688, 4 Sup. Ct. Rep. 
180; Converse v. U. S., 21 How. 463. The idea of the accounting offi- 
cers seeras to he that, the claimant having been paid a per diem for hearing 
and deciding as cOmmissioner on a day certain, that, even though he 
was not occupied in that service but a portion of the day, that his time 
yraa purchased by the government for ail purposes during that 24 hours. 
The same reasoning would hâve prevented Saunders from receiving two 
salaries for the same month, but the suprême court held that as the of- 
fices were not incompatible, and as he had performed the work of each 
office, hewas entitled to both salaries. The statute gives the clerk five 
dollars per day "for his attendance" on the court while actually in session. 
The court day may not last but 10 minutes, and yet the per diem for 
that court day will be fuUy earned at the expiration of that 10 minutes. 
BiU V. U. S. mpra; Goodrich v. U. S., 35 Fed. Rep. 193. On the other 
hand, the statute gives the commissioner five dollars per day "for hear- 
ing and deciding" on criminal charges "for the time necessarily em- 
ployed." As to what constitutes a hearing and deciding, see Harper v. 
U. S., 21 Ct. Cl. 56. The respective services, therefore, are entirely dis- 
tinct| and- for the performance of each the statute prescribes a fee. 

JtemQ. This ilem bas been reconsidered and allowed by the compi 
troller since the institution of the suit, and bas consequently been strioken 
out by amôndment. 

Item 7. Charge for making dockets and indexes in cases of attach- 
ment for oontempt, for defaulting witnesses and jurors, $7; and for mak- 
ing final record in such cases, $8.75. 

FINDING OF FACTS. 

This item was dîsàllowed by the comptroUer "because thèse proceed- 
ings are not cases within the meaning of the fee-bill," and "complète 
records not necessary as to such proceedings." 

CONCLUSIONS OP LAW. 

It is nnnëcessary to go into the distinctiohs drawn by the courts, as 
to when proceedings to punish for contempt are to be regarded as on the 
civil or criminal side of the court. TheSé particular proceedings weré 
instituted by the government. The question raised is whether such pro- 
ceedings are "causes" within the meaning of the fee-bill, for which a 
docket fée can be taxed. Mr. Bouvier defines a "cause" to be '^any 
question, mvil or cririiinal, contested before a court of justice." "Case" 
and "cause" are aynonyms^ -Blyeto v. U. S., 13 Wall. 681. In pro- 
ceedings for contempts for failure to obey the orders or writs of a court, 
the parties hâve the' right to be heard, and to purge themselvés of the 
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cqntempt if they càn. Such a proceeding is commenced by a regular 
process of the court, and there is a question to be contested and decided. 
"When a court commits a party for conteinpt, their adjudication is a 
conviction, and their commitment in conséquence is exécution." Ex 
parte Keamey, 7 Wheat. 38. In that case, where a person imprisoned 
for contempt by the circuit court applied to the suprême court of the 
United States for a writ of habeas corpus, it was denied because "this court 
bas no appellate jurisdiction in criminal cases." There is in such cases 
process, judgment, and exécution under which the défendant may be 
imprisoned, and his property sold and title pass. The necessity, there- 
fore, for a record is absolute. A proceeding for contempt is a distinct 
and independent suit. Hayes v. Fischer, 102 U. S. 121. Comptroller 
Lawrence held that district attorneys were entitled to docket fées in such 
cases. Contempt Case, 5 Lawr. Dec. 255. 

Item 8. Charge for making dockets and indexes, in case of a hearing 
before the judge on application for a warrant for the transportation of a 
défendant from the Southern district of Georgia to the district of South 
Carolina, under the provisions of section 1014, Rev. St., three dollars. 

FINDINQ OF FACTS. 

This item was disallowed by the comptroller "because there was no 
case in the district court within the meaning of the fee-bill." 

CONCLUSIONS OF LAW. 

The use of a docket containing an abstract of the proeeedings in a case 
for convenient référence, as well during the trial of the case as after- 
wards, is well recognized. While the proeeedings under considération 
are before the district judge, there are questions to be decided which are 
frequently stubbornly litigated. Even cases tried by a commissioner are 
properly entered upon a docket. The docket fee is not prescribed by 
the fee-bill simply for cases tried in court; the language is broad enough 
to apply as well to cases tried before the judge; and where the orderly 
conduct of the public business requires such a docket to be kept, the 
derk is the proper person to keep it, and is entitled to a charge therefor. 

Item 9. Charge for filing each separate paper sent up by commissioners 
after hearing in criminal cases, $106.50. 

FINDING OF FACTS. 

This item was disallowed by the comptroller because he allèges that it 
is the duty of the clerk or the commissioner to fasten ail the papers sent 
op by the commissioner together, and file them as one. 

CONCLUSIONS OF LAW. 

The rule of this court adopted on January 1, 1877, provides that after 
examination "ail the papers in the case, including the aflBdavit and war- 
rant to apprehend, and the recognizance, shaU be forwarded at once by 
the commissioner to the clerk's office." Rules of Court, p. 36. There 
is no law or rule of court requiring the papers to be fastenèd together, 
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and, considering the use to which they are to be put in the further prog- 
ress of the case, or in the examination of accounts of commissioners, 
such a practice. would be exceedingly inconvénient. They must be sep- 
arated necessarily; as, for instance, when the affidavit is used as a basis 
for an information, or the bond is forfeited. etc. Each paper should be 
filed for its permanent identification. The charge for filing each sepa- 
rate paper is authorized by the fee-bill. Section 828, Rev. St.; Reed v. 
U. S., et. Cl. No, 14,980 (decided 1888;) Goodrwhv. U. S.,B5 Fed. Rep. 
193. 

Item 10. Charge for entering orders approving accounts of commission- 
ers, marshals, clerks, attomeys, etc. and for certified copies of orders, as 
provided by 18 St. at Large, 333, $79.80. 

FINDING OP FACT8. 

It is not denied that the services were rendered, and the charges in 
accordance with the fee-bill, but the disallowances were made by the 
comptroller for the folio wing reason: "AU charges connected with the 
vérification and approval of accounts of attomeys, marshals, clerks, and 
commissioners are disallowed, as not properly chargeable to the United 
States," and because the charge "is payable by the oflScer individually." 

CONCLUSIONS OF LAW. 

By the terms of the act it is expressly provided that the accounts of 
clerks, marshals, and district attomeys shall be "rendered" to the court, 
and the officer shall prove the account in open court to the satisfaction of 
the court, by his own oath or that of other persons having knowledge of 
the fact. If the oflScer bas done that, he has performed ail that is re- 
quired of him by the statu te, and his account is fuUy rendered. There 
is something, however, for the court to do. It must cause to be entered 
of record an order approving or disapproving the account, as may be, "ac- 
cording to law, and just." The clerk is then required to file the duplicate 
accounts, and forward the originals to the properaccounting ofBcers of the 
treasury. The ofiicers having performed the services, the government is 
justly indebted to them to the full amount of the fées prescribed for the 
same without any déduction, and when they bave presented their account 
in the manner prescribed by law they are not properly chargeable with 
the after-expenses incident to methods adopted by the government for its 
own convenience or protection. The injustice of adopting such a rule 
is particularly apparent in the case of the marshal, most of whose ac- 
counts rendered are not for fées, but for disbursements of funds intrusted 
to him for pay of witnesses, jurors, support of prisoners, and miscellane- 
ous expenses of the courts; and in case of accounts rendered for actual 
expenses in the transportation of prisoners to the penitentiary, under 
section 5546, Rev. St., for which he gets no compensation whatever, and 
of which a separate account is required by the attorney gênerai for each 
transportation, the performance of the duty would be an expense to the 
officer, which is clearly not contemplated by the statute. In the case of 
commissioners, the force of this reasoning is still more apparent, because 
v.37F.no.lO— 31 
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the act provides that ail they hâve to do îs to forwaîd theîr accounts, 
duly Verified by oàth, to the district attomey, and he must see to the 
othér proceedings. The clerk being éntitled to the charges, they are 
therefore properly payable by the United States. Rèed^. U. S., supra. 
Sîmîlàr charges wefe considered by ComptroUer Lawrence as properly 
chargeâble to the government. Commission&rs' Oath^Fee Case, 5 Lawr. 
Dec. 850. 

Item 11. Charge for filing each separate account of deputy-marshals, 
being the vouchers to accounts currrent of the marshal, $8.90. 

FINDING OF FACT3. 

This item was disallowed by the comptroller as"unnecessary and un- 
authorized." 

CONCLUSIONS OF LAW. 

The purpose of filing the dnplicate accounts of officers of the court in 
the cleÂ's oflBce is for ready référence. It is not practicable to fasten thèse 
vouchers tpgether, and would make référence to them inconvénient. Be- 
Bides, each separate voucher should be identified. The charge is author- 
ized by the fee-biil. Ooodnch v. U. S., 35 Fed. Eep. 193. 

Item 12. Charge for entering upon the minutes, by order of the court, 
proceedings in the court in memoriam on the death of the Honorable 
Thomas A. Hendricks, late vice-président of the United States, and for 
eimilar ptodeedings on the death of Justice W. B. Woods of the suprême 
court bf the United States, $4.50. 

FINDINS OP FACT8. 

Thèse charges were disallowed by the comptroller "as not payable by 
the United States.» 

,<;X)NCLUSIONS OF LAW. 

It bas been the custom of this government, and of ail civilized govern- 
ments, from time immémorial, to pay sui table respect to the memory 
of its diétinguished citizèns, who die while in the public service. The 
halls of the législative and judicial departments are draped in mouming, 
public buildings are clothed in black, and ships of war carry their flags 
at half-maèt. Such acts are regarded as the acts of the government, per- 
formed through its public servants, and such trivial expenses as the pur- 
chase of bunting, etc., for such occasions hâve been universally recog- 
niized as an expense properly chargeâble to the government. Proceed- 
ings in court in memory of a distinguished associate justice, or of a vice- 
président, stand upon the same footing, and the government could as 
■well refuse to pay the priiiter who sets up the type for some eulogistic 
speech delivered in congress on similar occasions as to refuse to pay the 
clerk for recording a mémorial resolution, éntered upon its permanent 
records by the orders of the court. 

Item 13, Charge for making reports of the amount of fées due by the 
United States to jurors and witnesses for traVel and attendance, for the 
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approval of the court, as required by sections 846^ 855, Rev. St;, and 
for filing the prdersto paythe saine, $93.30. ; , 

FINDINQ OP FACTS. 

The charges t^gregated by this item cover a period of three years, and 
may be Consolidated thus: "Drawing 223 reports, 2f. each, at 15c., 
$66.90. Filing 264 ordersto payât 10c,, $26.40." The reason assigned 
by the comptroller for thé disallowance in his report No. 92,163 is as 
follows: "Ail charges for filing orders to pay jurors and witnesses diSal- 
lowed. After such orders are entered on record, they should be given 
to the marshal to accompany his accoant as authority to pay." This 
position was apparently abandoned in subséquent reports, and a new po^ 
sition taken, as stated in thé letter of the first comptroller to the derk of 
August 3, 1886, which is in évidence, as follows: 

"In accounts hereafter rendéred you will not be allowed for drawing re- 
ports of attendance of witnesses and filing orders to pay witnesses, in addi- 
tion to entering order on minutes. It seems suflBeient that the orders should 
be entered on the minutes, and a copy of each order furnished to the mar- 
shal.» 

The practice in this district in regard to the paymeht of the fées due 
by the United States to witnesses and jurors is as follows: When a casé 
bas been disposed of, and the witnesses are discharged by the district at- 
torney from further attendance, they repair to the clerk's office. The clerk 
then ascertains the exact amount due them for attendance and mileage, 
by examination of their subpqsnas, questioning them as to the place 
from which they hâve traveled, and comparing their stateraents with a 
table of distances kept in his office for that purpose, and the witness is 
Bwom on a jurât drawn on his snbpœna ticket to the correctness of his 
claim. If any doubtful question arises it is referred to the presiding 
judge for his décision. The days attended, mileage, and amoiints due 
the respective witnesses are then entered on a report, which is signed by 
the clerk, and submitted to the court for its approval. This report is in 
the foUowingform: 

"To the honorable the presiding judge of the district court of the United 
States for the Eastern division of the Southern district of Qeorgia: I hâve to 
report that the folio wing-named witnesses are entitled to the amount set op- 
posite tbeir names, for their per diems and mileage for attendance upon the 

said court at and during the term, 188-, to the truth of which account 

they hâve been duly sworn, , Clerk." 

Then follows the title of the case, and a list of the names of the wit- 
nesses, with the number of days attended and miles traveled, and the 
amounts due them respectively. This report is then submitted to the 
court, and, if adjudged correct, the foUowing order is indorsed upon it: 

"It is ordered that the marshal for this district pay to the above-namêd wit- 
nesses the amount set opposite their names for tbeir per diem and mileage 
for attendance upon the court, as above stated. 

"In open court, this — --^ day ot , 188-. 

" , U. S. Judge." 
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A sîmîlar report and orderis made where jurors are to be paid, except, 
of course, they do not attend in any particular case, while the fées of 
witnesses are properly taxed in the case in which the}»^ attend. The only 
question involved is whether thèse reports by the clerk are necessary for 
the convenient dispatch of the public business as incident to the method 
of payment of witnesses and jurors provided by the statutes. 

CONCLUÎSIONS OF LAW. 

"In cases where the United States are parties the marshal shall, on the 
order of the court, to be entered on its minutes, pay to the jurors and 
witnesses ail fées to which they appear by such order to be entitled, which 
sum shall be allowed him at the treasury in his accounts." Section 855, 
Rev. St. "No accounts of fées or costs paid to any witness or juror upon 
the order of any judge or cominissioner shall be so re-examined as to 
charge any marshal for an erroneous taxation of such fées or costs." Sec- 
tion 846, Rev. St. The clérical work involved in the making up and 
stating" the accounts of witnesses and jurors is very properly done by the 
clerk; the institution of the office is for the purpose of relieving the judge 
from clérical services. The judges could not perform thèse duties with- 
out serions interférence with the dispatch of judicial business. That 
such accounts should be carefully made up and stated by some responsi- 
ble ministerial officer of the court, is plain. The clerk cannot, under the 
Btatute, enter the order on the minutes, until the order is made; and no 
order fixing the exact amount to be paid, as is contemplated by the stat- 
ute, eau be made until the statement of the items of the account is pre- 
sented to the court in proper form. The convenient dispatch of the 
business of the court makes it necessary that it should be presented to 
the court in such shape as to preventthe consumption of the time of the 
court unnecessarily in the considération of détails, and that is best ac- 
complished by the report of the clerk to the court in proper form. It 
is true that in gênerai the court may direct a clerk to enter upon the 
minutes an order not previously reduced to writing, but it is the univer- 
sal practice where an order contains a number of détails to write it out 
upon paper, and, after the signature of the judge is appended, it is handed 
to the clerk for entry on the minutes, the original being filed away in 
the clerk's office as a part of the files of the court. If the order is to be 
made by the court, the court must be first put in possession of its dé- 
tails. The reports being necessary, the clerk is entitled to 10 cents per 
folio for making the same. Section 828, Rev. St.; Commissionera' Oath- 
Fee Case, 5 Lawr. Dec. 360, note; Singleton v. U. S., 22 Ct. Cl. 118. 
The fact that he is entitled to an additional fee for entering the order on 
the minutes, and for making a copy for the aecounting officers of the 
treasury if they require it in the adjustment of the marshal 's accounts, 
cannot affect the question. In regard to filing the orders to pay to which 
the signature of the judge is attached, such papèrs belong to the files 
of the court, and should be marked " Filed " by the clerk for identifica- 
tion. The charge of 10 cents for filing any paper is authorized by the 
fee-bill. 
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Item, 14. Charge for issuing writé of commitments of défendants to jail 
to await trial, and for making certified copies for jailer, and entering mar- 
ehai's returns, eight dollars. 

FINDING OF FACTS. 

In two of the cases in question the défendants had been committed to 
lUchmond county jail, after a preliminary examination before a commis- 
sioner there. At the ensuing term of the court the défendants were 
brought to Savannah for trial, and as the trial could not be had on the 
day on whjch they were brought to court, the court directed that the dé- 
fendants be committed to the Chatham county jail to await trial, that 
jail being in the vicinage of the court; and the clerk issued the commit- 
ments accordingly. In another one of the cases the défendant was charged 
with murder on the high seas, and, pending a hearing postponed to an- 
other daj', the district judge directed the clerk to issue a writ of commit- 
ment to Chatham county jail. In the other cases the défendants were 
brought into court on bench-warrants, and, in default of bail, were, by 
the direction of the court, committed to jail to await trial. Writs of 
commitment were issued by the clerk accordingly. Thèse charges were 
disallowed by the comptroUer "because the défendants were in the custody 
of the marshal under process." 

CONCLUSIONS OF LAW. 

The point at issue turns upon the proper practice in such cases. "In 
a state where the use of jails, penitentiaries, or other houses is not al- 
lowed for the imprisonment of persons arrested or committed under the 
authority of the United States, any marshal in such state, under the di- 
rection of the judge of the district, may hire or otherwise procure, within 
the limits of such state, a convenient place to serve as a temporaryjail." 
Section 5537, Rev. St. And in such cases no spécial process of commit- 
ment is necessary, the prisoners being already in the custody of the mar- 
shal, and their détention being still continued in bis custody. Tumef 
V. U. S., 19 et. Cl. 629, No. 12,774; In re Osterkaus, (6th Circuit Mich.) 6 
Amer. Law T. 519. But in a state, as in Georgia,(see section 359, Code 
1882,) where the use of jails is allowed for United States prisoners, thé 
statutes authorize their imprisonment there. Ex parte Geary, 2 Biss. 489. 
"And while so confined therein, shall be exclusively under the control of 
the officers having charge of the same, under the laws of such state or ter- 
ritory." Section 5539, Rev. St. The state jails are not under the control 
of the marshal, nor is the custody of the jailer the custody of the mar- 
shal in such cases, {Randolph v. Donaldson, 9 Cranch, 76;) and the stat- 
utes provide that"whenever a prisoner is committed to a sherifï or jailer 
by virtue of a writ, warrant, or mittimus, a copy thereof shall be delivered 
to such sheriff or jailer as his authority to hold the prisoner, and the 
original writ, warrant, or mUtimiis shall be returned to the proper court or 
ofiScer, with the officer's return thereon." Section 1028, Rev. St. In 
regard to commitments to await trial, it bas been held that it iS proper 
for a commissioner to issue a writ of commitment on sending a prisoner 
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Hbïjjaii ^ending^dn. exàinmaiîon, — what is commonly called à " temporary 
coiH!mitinenti9wtfprovided the examination cannot be had atonce; but 
examination should be held witliin 24 hours thereafter, unless spécial 
cause beshown. [7. S. v. Ifor-Mis, 4 Blatchf. 332. And it bas been held 
that every writ of commitment must show sufEcient cause on its face to 
ijuàtify ithe jailer ita holding the prisoner. The copyof the commitment 
■ia the authority of the jailer tohold. Ex parte Burford, 8 Cranch, 448; 
■Ee^pMte Bennett, 2 Cranch, C. C. 612 ; U. S. v. Brown, 4 Cranch, C. C. 
■333.; Ex parte Williavis, Id. 343 ; U. S. v. Harden, 10 Fed. Rep. 803, 
ItfoUows, therefore, that in case of an examination before a judge or 
tomipissioner, in Which it is necessary to commit the défendant to jail to 
await a hearing, or pending the examination, that a writ of commitment 
is necessary, setting forth the cause of his détention, and why the exam- 
ination is postponed. After the hearing and finding of probable cause 
of defendant's guilt, a new writ of commitment is necessary, because, in 
order to juètify the détention of the prisoner for months, as it sometimes 
happens, before he bas been convicted of a crime, it should appear that 
lie bas had an examination before the committing magistrate, that probable 
■cause of bis guilt has been found, and that he is committed in default of 
bail. The same rule applies to proceedings before the court. If a pris- 
oner is brought before the court in the custody of the marshal, on bench- 
warrant Or otherwise, before trial, and it becomes necessary to commit 
him to the custody of any particular jailer for the first time, a writ of 
commitment is necessary, setting forth the cause of the détention. Again, 
after trial and conviction, when the court sentences a défendant to im- 
;prisoument for a term ih any particular jail, a writ of commitment — 
commonly called the "final commitment" — is necessary, for the reason 
that the time and purpose of the imprisonment are entirely différent. 
Nor isthere anything in section 1030 of the Revised Statutes opposed to 
thia procédure. That section must be construed with section 1028, be- 
cause both sections are parts of the same act. Section 1030 provides 
that— 

"KTo writ is necessary to bring into court any prisoner or person in custody, 
or for retnatiding him froiu the court into custody; but the same shall be doue 
on the order of the court or district attorney, for which no feea shall be charged 
by the clerk ot marshal. " 

The meaning of this section is obvions. Where a prisoner has once 
been committed to jail to await trial or pending a trial, he may be 
brought out to court, or carried back to jail, a dozeh or more times, and 
for day after day du ring the progress of the trial; and for this purpose 
no writ! is necessary, because, after the jailer in the first instance has 
taken custody of the prisoner, the copy of the writ on which the com- 
mitment was made remains with him as his authority to hold. The 
statute is expressly limited to prisoners or persons already in custody, 
and the further use of the expression "remanding" shows clearly that it 
applies only to cases where the person has already been committed prop- 
erly under thë provisions of section 1028, because "to remand" implies a 
préviens custody. The district attorney is given no power under the stat- 
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utes to imprison, and his powers hère are çlearly limited to the bring- 
ing in and remanding persons already imiprisoned by compétent author- 
ity. "Where spécial reasons exist why a warrant of commitmènishdùld 
be issued to the marshal ând the jailer for the purpose of haVing the 
prisoner actually committed to jail, as was the case in the trial of Aaron 
Burr, cited by the claimant, (1 Burr's Tr. 351, 358, 359,) and as is fre- 
quenily the case where the marshal has no sufBcient conveniences for 
the safe-keeping of the prisoner outside of a jail, and a commitraent to 
prison is actually made, it would seem not to be a simple case of re*' 
manding, and for the service of such a warrant by actual coinmitment 
the marshal might charge his fee." Tumer v. U. S.,supra. 

Item 15. Chaxge for attaphing seals to certified copies of commitmenta 
fumished for service on jailer when défendants are committed to jail, 
$1.60. 

BINDING OF FACTS. 

Thèse charges were disallowed by the comptroller "becanse the naar- 
shal and the jailer must take officiai cognizance of the signature of the 
derk." 

CONCLUSIONS DP LAW. 

Even if that be true, the copy of the commitment is the attthorîty of 
the jailer to hold the prisoner. Other courts and other persons havé the 
right to inquire into the cause of the détention of a citizen, and thére is 
certainly no rule by which they are required to take officiai cognizance 
of the signature of the clerk of this court unless the seal ôf thé court i8 
attached. But judicial notice is taken ôf the seals of a superiOr court. 
Bouv. Law Dict. "Seal." It is true that under the comitn^ of courts 
sach a copy not under seal m%ht very properly be taken as sufficîent 
notice of the character of the custody, as to require that the proper offi- 
cer of the government be notified of any proceeding looking to the release 
of a prisoner; but that comity has not always been respected by thé state 
courts exèrcising habeas corpus jurisdiction, even in this district. The 
proper practice is to attach the seal of the court to such copies. 

Item 16. This item bas been stricken by amendment, because allôwed 
by the comptroller since the bringing of the suit. 

Item 17. Charge, in criminal cases brought by information, for eUterihg 
on the final record the foUowing proceedings: Affidavit, warrant of aiTest, 
marshal's return, and flnding of commissionér of probable cause bf de- 
fendant's guilt, upon which the information is founded; commitment to 
jail in default of bond; recognizance in cases where given, and justifica- 
tion of Burety, and waiver of homestead exemption where it is waived; 
pétition and order for subpœnas on part of défendant at expenée of the 
United States; commitment under sentence, aud mai-shal's return,— 
$60.75. 

FINDING OF FACTS. 

Thèse charges were disallowed by the comptroller "because it was not 
necessary to copy the same to make proper final record." 
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CONCLTJSIONS OF LAW. 

The clerk must record ail the orders, decrees, judgments, and proceed- 
ings of the court. Section 794, Rev. St. "In its gênerai acceptation 
'proceeding' means the form in which actions are to be brought and 
defended, the manner of intervening in suits, of conduoting them, the 
mode of deciding them, of opposing judgments, and of executing." 
*■ Grdinary proceedings intend the regular and usual mode of carrying 
on a suit by due course at common law." Bouv, Law Dict. There are 
no statutes prescribing what records the clerk shall keep, or how they 
shall be kept in criminal cases. "Congress has never enacted a code of 
criminal procédure, and the states hâve no power to prescribe either 
modes of proceeding or rules of évidence in prosecutions for fédéral of- 
fenses. In a gênerai way_ the fédéral courts must be governed in thèse 
respects by the common law." U. S. v. Maxwell, 3 Dill. 278. "In the 
administration of criminal law, unless there be an express statute to the 
contrary, we are governed by the gênerai common-law procédure. In 
the administration of criminal faw, and in criminal jurisprudence, we go 
to the common law for the purpose of ascertaining the modes of prac- 
tice, the modes of procédure, the rights of défendants, the rights of the 
govèrnment, the duty of the court, and the duty of the jury, and we 
administer it according to that." U. S. v. Nye, 4 Fed. Rep. 890. "No 
law of a etate made since 1789 can affect the mode of proceeding or the 
rules of évidence in criminal cases." U. S. v. Rdd, 12 How. 361. 
Passing now to the common-law authorities: "A court of record is that 
where the acts and judicial proceedings are enroUed in parchment for a 
perpétuai mémorial and testimony. * * * The very création of a 
new jurisdiction with the power of fine or imprisonment makes it in- 
stanÙy a court of record. A court not of record is the court of a private 
man whoni the law will not intrust with any discretionary power over 
the ifortune or liberty of his fellow subjects." 3 Bl. Comm. 24. Pro- 
ceedings for contempt are therefore especially the subject of record. 
"Records are, not complète until delivered into court on parchment; 
tiherefore a minute book from which an entry of the proceedings at ses- 
sions is made and from which book the roll containing the record of 
such proceedings is subsequently made up is not a record." Archb. 
Crira. PI. 127. "The record of judicial proceedings is always in the 
first instance taken down by the clerk of the court in the way of short 
entries made upon his dockets, or of the indorsements upon papers filed, 
and the like. It is not until after the term of the court closes that the 
extended record, or record proper, is made; and for the making up of 
this record resort is had to the docket entries, to the accompanying files 
of papers, and to the several indorsements upon them; thèse serve as 
memoranda to the clerk. In England the extended entry, or record 
proper, is written upon parchment; in the United States books made of 
stout paper are used." 1 Bish. Crim. Proc. § 905. Mr. Bishop, in his 
woik on Criminal Procédure, treats very fully the subject of making up 
the final record in criminal causes brought by indictnient. See 1 Bish. 
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Crim. Proc. § 913. The principles ]&id down there may be applied to 
proceedings by information, bearing in mind that the validity of the 
two proceedings rest upon very différent foundations. And it must be 
borne in mind that the constitution of the United States bas placed cer- 
tain restrictions upon the criminal procédure at common law, which 
makes it necessary that a record which is liable to be reviewed in a court 
above, should speak as to a compliance with thèse provisions. Thus 
"the right of the people to be secure in their persons, bouses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, 
and no warrants shall issue but upon probable cause, supported by oath 
or affirmation, and particularly depcribing the place to be searched, and 
the persons or things to be seized," Amend. 4, Const. "No person shall 
be held to answer for a capital or otherwise infamous crime, unless on a 
presentment or indictment of a grand jury; * * * nor be deprived 
of life, liberty, or property, without due process of law." Amend. 5, 
Const. "Excessive bail shall not be required." Amend. 8, Const. A 
criminal information must be founded on an affidavit charging a crime, 
and a preliminary hearing fixing bail, and finding of probable cause by 
the committing magistrate; otherwise the proceeding is not due process 
of law, and is contrary to the fourth and fifth and eighth amendments. 
U. S. V. Shepard, 1 Abb. (U. S.) 431; U. S. v. Tureaud, 20 Fed-. Rep. 
621; Hurtado v. Califomia, 110 U. S. 516, 4 Sup. Ct. Rep. 111. It is 
very essential,therefore, that the commitment proceedings should be reg- 
ular, and that the record should show it. It is only necessary to add that 
the définition of a recognizance is "an obligation of record." The justi- 
fication is a part of the recognizance. The statute provides that writs 
of commitment shall be returned to the proper court or officer, with, the 
oificer's retum thereon." Section 1028, Rev. St. A fee is provided for 
entering the retum, and it is clearly contemplated as a part of the record. 
"It is ttie mode of executing judgment," as described under the défini- 
tion of "proceedings." The pétition and order for subpœnas on part of 
the défendant at the expense of the United States is part of the proceed- 
ings of the case, and in some cases may form an essential part of the 
record to be reviewed. 

Item 18. Charge for making copy subpœnas (subpœna tickets, one for 
each witnesS in a case) for service by the marshal on witnesses for the 
United States, one folio each, at 10 cents, $199.40. 

FINDING OF FACTS. 

The charges aggregated by this item extend over a period of fiveyears. 
They were disallowéd by the comptroller "because thèse copies should 
be made by the marshal, and the charge therefor jg * * * covered 
by his fee for service." It is in évidence that, because of this position 
taken by the comptroller, the clerk refused to continue furnishing the 
marshal subpœna tickets, as requested by the tben district attorney, and 
the marshal refused to make them, and that the district attorney brougbt 
this disagreement between the officers informally before the court; bis 
honor, the late Judge McCoy, presiding. Upon consiileration, the court 



490 FEDERAL EEPOETEB, VqL 37. 

4irected (jhe clerk to continue to inalcethe tickets according to the prac- 
tice Bfhich had always preyailed iri the court. This was in 1888 . The 
cleyjcjbaacontinued to make the tickets from that time, ànd his making 
them has been acquiesceid in by the district a,ttorneys, and even now the 
,district attorney cpncedes that if it is not the m^shal's duty to make 
thçm,,they a,i:e very properly made by the clerk. 

CONCLUSIONS OF LAW. 

; Unless the sherifPs fee for service at common law inade it his duty to 
,make the pppies,, and included that in the fee for service, it is clear that 
it is not included in the m^rshal's fee for service. The practice at com- 
lœpn law was as folio ws; "In ordinary cases the common subpœna is 
sufficient process to compel the attendance of your witnesses. You may 
iinclude tbç names of four witnesses an oiie writ. Take it, together with 
a pr^cipe» to the signer of the writs. Pay, Is» 8d. signing, 7d. sealing. 
Thenrnake.out a copy pf the subpœna for eaçh witness, and serve it 
ijipon.bim personally, atthesame timeshowing him the writ." 1 Archb. 
Çrim. Pr,:170j 2 Russ, Crimes, 945 j Archb. Crim. PL 157. "The wit- 
.nessmustibepersonally^^erved by leaving with him a copy of the sub- 
pœna, pr, a ticket whiçh' contains the substance of the writ." Rose. 
Crim.; Ev. 106; 3 Çhit. Gen. Pr. 830. For fprm of subpœna ticket, see 
1 Sel. Pr, 451. Iii like manner it is provided by the United States 
statutes ifixing njarshàlXfees that " when more than two writs of auy kind 
■ required to be served in behalf ,of the same party on the same person 
might be served at the, same time, the marshal shall be entitledjtp, com- 
pensation, for tr^vel, on pnly two of such writs; and to save unnepessary 
e^pense it sb^-H be theduty of the derk to insert the names of as many 
..witniesses in a cause in suçh subpœna as convenience in servingthe same 
^ill permit." .Section; ,829, Rev. St. It was npt necessary, except in 
particulftr jmcisdictipn, fpr process in non-bailable actions at cpmmon 
;law to.be seyyed by a sherifl's ofSçer. If by the attorney or his clerk 
. it is suflScient. 1 Sel. P?. 88. But in bailable actions the capiaa must 
: bp execij.ted by thesheriff, under-sherifî, orbyspmebailiflforpfficerdep- 
utized by the warrant of the sheriff for that purpose. Id. 120, i22. 
•,Mrs, Çhitty states "the pra.ctical proceedings upon issuing process in gen- 
;,eral,"iap.|follpifï8: ; In qaseof an ordinary summpns, after the sealing of 
the principal writ, "the':?i]ttprney thpn fiUs up at least asmany blank 
writs of summons, printed on paper, as there are défendants, and which 
must be exact copies of the principal sealed writ, and one very exact 
;Cppy pf" whiph- must be delivered to each défendant, immediately after 
i the service pf. the writ pf summons, or arrest on a capias." In service of 
i «ij»as,in bailable action, afteir the. se^ingof the principal writ,; "the at- 
-torney, l^^;viçg j^ade perfeqt cppies, then proceeds to the proper office of 
,:the under-î^ïîeriff.!' ,3 .Clhit.Gen, Pr. 226; 1 Archb, Crim. Pr. 329, 332. 
It is very cImJ, therefprp, that at common law it was the duty of the 
plaintifif pr ibis attorney to ,furnish the pffiçer with the necessary copies 
j pfv?rits foyj.çervi.ce, and that, too, whether it be a writ which might be 
j ^sryediby., a :privaie person, or whether it be one which could be served 
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only by an officer. It remains to be Showri that the clerk bas thé riglit' 
to charge for making the copies whèn made by him, at the request ofthé' 
government, either expreës or implied. It'cannot be doubted but thàt 
the party or his attorney bas still the right to make thèse copiée; and* 
that, when so made, the clerk is entîtled to no fee for snch copiés. But' 
it is well known that thèse officers keep a supply of carefully ptepared 
blanks in their offices for use, which they prépare at their own expénse, 
and this appears to bave been the case from a very early time. 1 Sel. 
Pr. 69, 115. And because of that fact, and their recognizèd skillin pre- 
paring such papers, it is almost the universal practice in civiV cases fur' 
the parties or their attomeys to hâve the clerk inake thèse copy Writs ûr ' 
subpœna tickets. It relievesthe attorney from the necessitybf pérforinf 
ing clérical détails which would otherwise' frôquently take bis attention 
away from the more important duties devolving upbn him in thè con- 
duct of his case. The district attorney would hâve the same right tô call 
upon the clerk to perform thèse services in a case that the attorney bf a 
private party would bave, and the clerk's fee-bill provideS a fèe of 10 
cents per folio for making copies, (section 828, Rev. St.,)ahdpuchdopiès 
may be taxed in the costs of the case, (see section 983, Èev. St;) 

It is not questioned that the clerk is entitled to chargé for copies of iii-' 
junctions, commitments, and other processes for service when madp by ' 
him, but it is claimed that thefoUowing provision in the rriarshàl's ^64-1)111 
changes the rnle in regard to subpœnas; "For serviug â,writofSùbpœna' 
on a witness, fifty cents; and no further compensation shaill ,be allowed , 
for any copy, summons, or notice for a witness." Section 8,^9,; ïlev. St. 
This limitation is not in the clerk's fee-bill, and applies only to the niar- 
shal. If it be contended that the statute reads by intendmerit, "àhd no ' 
further compensation shall be allowed to either the d^k or niarshal for 
any copy, summons, or notice for a witness," the answer is thàt, utidél'' 
that construction, it could not by any meaiis be held that that statute 
made ittheduty of either theone officer or the other to make the -copies, 
and since, as the law then stood, it was not the busipess of either, the, , 
duty would rest where it always did, upon the party or his attoroey, j 
and the contention that it was included in the marshal's fee for serv^cq, 
could not stand. But this interpolation is not justified. Tbe marchai 
is the executive officer of the court, and the affirmative right glyen by; 
the clause is to charge for service of a writ of subpœna; aud tlie lim-, 
itation that "no further compensation shall be allowed for any copy, 
summons, or notice for a witness" meansclearly that no additional charge 
, shall be made for service ofàny notice, or the service of any siimiiions, 
aiid ejwiem generîi, for the service of any copy for a witness. It wàs in- ' 
tended to prévent the marshal from making any additional chairgé fdt' 
servingthe subpœna ticket, or for serving any notice or summons u^jon' 
the witness when he is already under subpœna; itbeing provided in ati-,' 
other clause that the marshal's per diem for attendance oh court shall covér 
also the"bringihg in and committing prisoners and witnéHS'ôs'during tiiè ' 
term." But èv*en if an interpolation be made so as to mâle'il^iè èslàtfeè 
réadj "and no further compensation shall be sX\o\\e& %i hnàkiii^ aiiy 
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copy summons or notice for a witness," the effect would be simply a re- 
assertion of the right of the parties to make such copies for themselves 
■without fee to any one, as the statute would not even then make it the 
duty of the marshal to make such copies. The language is purely néga- 
tive in its character, — a prohibition as to a charge; and, as we haveseen, 
the making of such copies did not otherwise fall within the prescribed 
duties of the marshal. The purpose of the limitation would be construed 
to be similar to that of rule No. 28 of the circuit court for this district, 
which is as follows: "The waiver of process and of service by the défend- 
ant shall not deprive the clerk or marshal of their respective costs for pro- 
cess and service, but no fées for copies and mileage shall be taxed." 
This rule, adopted by the late Justice Woods, recognizes the right of 
the marshal to charge for a service not actually performed by him, if an- 
other person without his consent has put the machinery of bis court in 
motion by an action which he is entitled to perform, and for which a 
fee is provided; but it is also an assertion that the making of copies of 
process by the clerk is not such a service, and that the parties bave the 
right to make copies of process for themselves. 

But whether it was the marshal 's duty to make thèse copies or not, the 
validity of the copies did not dépend upon who made them, The mar- 
shal refused to make thém, and on motion, and by the acquiescence of 
the district attorney, they were made by the clerk. If it became the 
clerk's duty for any reason to perform that service for the government, he 
•was entitled to the fee provided for such work. See U, S. v. Macdanid, 
7 Pet. 14, cited and applied in Hartson v. U. S., 21 Ct. Cl. 455, 456. 

Item 19. Charge for making final record in certain criminal cases, be- 
ing for the number of folios recharged againstthe clerk by the comptroller 
on the report pf an examiner of the department of justice as in excess of 
the actual count, $34.50. 

FINDING OF FACTS. 

The différence in the count arises thus: The examiner claîms that the 
number of folios in any case is ascertained by taking the aggregate num- 
ber of words in the entire record, and dividing by 100. The clerk claims 
that each separate and distinct order or other paper is counted separately, 
and the number of folios is ascertained by the rule prescribed by section 
864, Rev. St., and the aggregate of the folios so found is the number of 
folios in the record. 

CONCLUSIONS OF LAW. 

"The term 'folio,' in this chapter, shall mean one hundred wofds, 
counting each figure as a word. When there are over fifty and under 
ojie hundred words, they shall be counted as one folio; but a less num- 
ber than fifty words shall not be counted, except when the whole statute, 
notiCCi or order contains less than fifty words." Section 854, Rev. St. 
Here|s express authoritj' in the statute for the counting of each separate 
and distinct order or other separate proceeding in the record separately. 
If an qrder contained less than 50 words, how could it be counted a folio, 
uniess it be counted separately? If an order contained 425 words, how 
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can it be counted as only 4 folios, unless it be counted separately? And 
the counting of each separate and distinct order, notice, or statute sep- 
arately implies that the other indépendant proceedings should be counted 
separately also. This would foUow from the séquence of the proceedings 
on the record. And this bas been expressly decided. Cavender v. Cav- 
ender, 10 Fed. Rep. 828. To illustrate: Suppose a record wasmade up 
of the folio wing proceedings: 

Indictment, .... 

Order for capias, 

Capias, . . . - 

Order flxing bail, 

Recognizance, 

Plea, ... - 

Order for jury, . . - 

Jury panel, . - - 

Verdict, . . . - 

Sentence, - - - 

2449 29 

In such a case there would be 29 folios in the record, not 24. And 
this appears to be the gênerai rule for measuring work done by printers, 
clerks, and stenographers. The reason of the rule is found in the fact 
that the chirographist can copy one uniform and continuons pièce of 
manuscript with much greater facility, and in less time, than he can 
copy any number of separate and distinct papers aggregating the same 
number of words, but which he bas to handle, sélect, arrange, and ap- 
propriately head, as he concludes one and passes to another. 

Item 20. Charge for making final record in certain criminal cases, re- 
charged against the clerk by the comptroUer on the report of an examiner 
of the department of justice, $42.30. 

FINDING OF FACTS. 

The recharge was because the records were not completed at the time 
of the rendition of the account. It is in proof that the records were com- 
pleted very shortly afterwards, and évidence of that fact submitted to the 
comptroUer, but no action was taken thereon by him. 

CONCLUSIONS OF LAW. 

The final record is not ordinarily made up, or at least not completed 
until after judgment or decree. Archb. Crim. PI. 127; 1 Bish. Crim. 
Proc. § 905. The cost of the final record is part of the costs of the case, 
and it therefore frequently becomes necessary, by reason of the iact that 
the court sentences a défendant to pay costs, that the costs of the case, 
including the cost of the record yet to be made, should be taxéd as soon 
as judgment is rendered. The taxation of the costs of the record in such 
cases stand upon the same prineiple of necessity as the taxation and al- 
lowance of the fées of a witness for bis mileage home before he bas actu- 
ally returned. For similar reasons it is usual to tax the cost of the final 
record in civil cases at the time of the rendition of the judgment, the 
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plaintiff pàying odsts, beirig'entitled to hâve the amount paîd inclùded 
in his fi. fa. against the défendant. Under the laws of Georgia the costs 
of a case are payable to the oflBcers on the renditionof the jud^nent. 
Code, §§ 3684, 3685. It freqnently happens that the costs must be col- 
lected at that time, or the opportunity will be lost. Under the fédéral 
statutes it is provided that "the fées and compensations of the officers and 
persons hereinbefore mentioned, except those which are directed to be 
paid out of the treasury, shall be recovered in like manner as the fées of 
the ofEcers of the states, respectively, for like services, are recovered." 
Seqfion 857, Rev. St. Whether this section provides a différent rule for 
costs coUected from the govemment it is not necessary to consider. The 
proof is that the records were completed before the bringing of this suit, 
and therefore the clerk is certainly entitled to his judgmeut for the serv- 
ice, now. Ravmes v. U. S., 21 Ct. Cl. 243. 

FINAL CONCLUSIONS. 

The lengthy bill of particulars of the plaintifF which we hâve just re- 
viewed has entailed upon the court an unusual amount of investigation 
into the détails of the technical duties performed by the clerks and the 
commissioners ôf the United States courts, and not iufrequently analogies 
hâve been drawn from the laws and décisions relating to the kindred 
duties of the marshal. While the labor has been very great, the court 
will be gratified if, by the conclusions reached, it has aided to make plain 
thé procédure which should be foUowed by the clerks of our courts of 
record in thé performance of the many and important duties which de- 
volve upon them. Thèse require, for their faithlul and efficient per- 
formance, much technical knowledge and légal training. Thèse officiais 
aïe most inadequately compensated at best; and besides, the émolument 
provided by law, small as it is, is often frittered away by careless and 
irresponsible dicta, which nevertheless close efi'ectually the avenues upon 
which they might lawfuUy proceed for the collection of the wages of 
their labor. It is wise and bénéficiai that the circuit and district courts 
hâve been given jurisdiction in such cases. It is true in every instance 
bf dîsputed accoùnt in every item of the bill of particulars that the plain- 
tifï is l'ully and incontrovertibly sustained by the undisputed évidence; 
always by the obvions construction of the statute, and generally by an 
ample array of précédents from the décisions of the courts or of the comp- 
ttollers, and frequently from both. It is impossible to doubt thé merit 
of his demands, and the court finds that the facts hereinbefore set forth 
are true, and that the plaintifF bave judgment against the United States 
of America for the sum of $780.30 and costs accrued since the time when 
the United States put in issue his right to recover. 
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WHiUamb «. The Whispeb. 

{Oireuît Court, E, î>. Louiaiana. January 19, 1889.) 

OoixtsioN — Betwbbn Steamer aitd Mooked Babges— MurtrAii Fattlt; 

A steamer neglected to blow its whistle in time to bave opeiied a bridge 
which it was approaching in the uight, and about \7hicli barges were custom- 
arily moored; and in backing, while the bridge was béing openéd, collided 
with a barge moored in the channel, 75 to 100 feet below. The barge carried 
no white light, as required by Rev. 8t. TJ. S. § 4233, rule 13. Held, that both 
vepsels were in fault,— the steamer in not seasonably blowin^ its whistle, or 
in approaching the bridge at too great speed, and the barge in not carryirig 
. the propeï light, the évidence not showing that the omission of the light did 
not' contribute to the collision,— and that the damageis should theréfore be 
divided. 

In Admiralty. On appeal from district court. Libel for damages. 

Libel by Charles C. Williams againat the steam-boat Whisper, for a 
collision between the steam-boat and libelant's barge. The district court 
found tbe steam-boat alone in fault, and claimantappealed. 

W. 6'. ^erledicÉ, for appellent. 

C. E. Whiitemore, for appellee. 

Pardeb, J. The libel in this case is brought for a collision in the 
Bayou La Fourche, just below the railroad orossing, between the libel- 
ant's barge and the steam-boat Whisper. The Bàyou La Fourche is a 
navigable streaïa in Louiaiana, and at the plaôe where the alleged collis- 
ion occurred varies in width between high and low water from 120 to 
250 feet. Tbe railroad bridge crossing the bayou is a draw-bridge, and 
extehding fifom the one side of the draw down the channel for a distance 
of 75 to 100 feet, is a piling evidently made to protect the bridge, and 
to guide vessels through the draw. On the side of the said piling the 
libelant bas been in the habit for several yeafs of lûooring more or less 
of his' barges; and at the time of the collision referred to he had no less 
than six barges, Ic^dèd and unloaded, lying at this place. Somë were 
bëhiiid the pilihg, but the barge which oollided with the Whisper,: ac- 
cording to the évidence, was lying moored to the bank about 75 to 100 
feet beyond and below the said piling. The barge had no lights aboard, 
and although it is said that there was a watchman in charge of the barges, 
he was not on auy particular barge, and there was no light on any of 
them, except upon one, which lay above and behind the piling. The 
steamboat Whisper, at about half-past 8 o'clock on the nigbt of the 20th 
of March, 1888, coming up the bayou, did not blow its whistle to open 
the bridge at the usual distance below, and in time for the bridge-tender 
to get the bridge open on its arrivai there. The conséquence was that 
the steam-boat was compelled to stop and back while the bridge was be- 
ing opened. In backing its stem swung around, and the wheel struck 
the top of libelant's barge. 

This statement of the case, which is a fair one from the évidence, 
shows that both the steam-boat and the barge were in fault for the col- 
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lision. The steam-boat, because it did not blow the whistle in sufficient 
time to get the bridge open, or else it came at a too high rate of speed, 
when it was inown that it had to pass a known obstruction like the draw- 
bridge, particularly when the pilot of the steam-boat knew, or should 
hâve known, that barges were lying in and about the channel below the 
bridge. The barge was in fault because it did not carry one or more 
good white lights, as provided by law. Rule 12 of section 4233 of the 
Revised Statutes provides that — 

"Coal-boats, trading-boats, produce-boats, eanal-boats, oyster-boats, fish- 
ing-boats, rafts, or otlier water-cràft, navigating any bay, harbor, or river, 
by hand-power, horse-power, aud sail, or by the carrent of the river, or which 
shall be anchored or moored in or near the channel or fair-way of any bay, 
harbor, or river, shall carry one or more good white lights, which shall be 
placed in such a manner as shall be prescribed by the board of supervising in- 
spectors of steam-vessels." 

It has been contended in this case that it was immaterial whether the 
barge had the light required by law or not, as the omission thereof did 
not contribute to the collision. On this point, which I bave carefully 
considered, I am not prepared to say, under the évidence, that the omis- 
sion of the light on the barge did not contribute to the collision. The 
master of the Whisper says that be was looking out for a collision with 
à barge àhead, and did not, while giving ordèrs to the pilot, see the barge 
actually coUided with. In cases like this, when a light required by law 
has been omitted, it is niearly always impossible to say what the other 
party would hâve done if the required warning had been given. An ex- 
amination of the aûthorities Will show that the adjudged cases are con- 
flicting, but that the best rule is to hold, a vessel in fault where it bas 
not cdmplied with the requirements of the law in relation to lights, and 
a collision has resulted. For a case in point, where I bave heretofore 
examined the question, see Haimark v. Harris, 29 Fed. Rep. 926. By 
the collision the steam-boat was damaged in the suœ of $37.95. The 
barge was damaged, as found by the district judge, in the sum of $75. 
By the admiralty rule, damages in case of collision where both are in 
fault, must be divided; and a deCree to that effect will be entered in this 
case. 
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State of Iowa v. Chicago, B. & Q. R. Co. 
{Circuit Court, 8. D. Iowa, C. D. January 33, 1889.) 

1. Removal op Causes — Ceiminal Actions— Raileoad Companibs— Penalty 
FOK Illégal Rates. 

Act Iowa, April 5, 1888, § 37, entitled "An act to regulate raiiroad corpora- 
tioris/'provides "thatanysuchrailroadcorporationguilty of extortion * * * 
Bhall forfeit and pay thë state of Iowa net less than $1,000 nor more than 
$5,000, * * * to be recovered in a civil action by ordinary proceedings 
instituted in the name of the state." Held, that an action for such penalty, 
brought by the state, is one of a criminal nature, and not removable under 
act Cong. March 3, 1887, § 3, which provides "tliat any suit of a civil nature, 
at law or in equity, may be removed. " 

S. 8amb. 

It is not tlie f orm, but the nature, of tbe action, that détermines the question 
of removal. 

On Motion to Remand. 

A. J. Baker, Atty. Gen., and C. E. Nourse, for plaintiff. 
Dexter, Herrick & Allen and J. W. Blythe, for défendant. 
Before Beewee, Shieas, and Love, JJ. 

Brewée, j. This is one of several actions brought in the state court 
against the défendant and other raiiroad companies, to recover penalties 
alleged to hâve been incurred under section 27 of an act of the législature 
of Iowa, entitled "An act to regulate raiiroad corporations," etc., ap- 
proved April 5, 1888. The défendants filed answers, and at the same 
time filed pétitions for removal to the circuit court of the United States, 
on the ground that the cases were cases arising under the constitution of 
the United States. Transcripts of the records were filed in this court in 
apt time, and a motion has been made by the plaintiflf to remand the 
cases to the state court. In support of this motion it is contended: (1) 
That the cases are not "suite arising under the constitution of the United 
States," within the meaning of the act of congress; (2) that they are not 
suits "of a civil nature;" (3) that they are not cases of which the circuit 
court is "given original jurisdiction" by section 1 of the act, and are not, 
therefore, removable. Noticing the second question, it is provided by 
section 2 of the removal act of March 3, 1887, "that any suit of a civil 
nature, at law or in equity, etc., may be removed;" and it is insisted 
that this is not a suit of a civil nature. By the act of April 5th, «wj^a, 
certain aets are declared to be extortion. Section 26 déclares that "any 
such raiiroad corporation guilty of extortion * * * shall, upon con- 
viction thereof, be fined in any sum not less than one thousand dollars 
nor more than five thousand dollars, * * * ' such fine to be imposed 
in a criminal prosecution by indictment; or shall be subject to the lia- 
bility prescribed in the next succeeding section, to be recovered as therein 
provided." This next succeeding section provides: 

"Sec. 27. Any such raiiroad corporation guilty of extortion * * * shall 
forfeit and pay tlie state of Iowa not less than one thousand dollars nor more 
v.37F.no.ll— 32 
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than five thousand dollars, * * * to be recovered in a civil action by or- 
dinary proceedings instituted in the name of the state of lowa." 

It will be observed that section 27 defines the action as a civil action, 
and in fact the one before us ig in the ordinary form of ap action of debt. 
But while the form is civil, is it of a civil or criminal nature? For ob- 
viously not the form, but the nature, of the action détermines the ques- 
tion. The right to reraove is given by act of congress, which prescribed 
both the limits and the conditions, and it cannot be that, after congress 
has thus legislated, the right of removal can be defeated by any législa- 
tion of the State changing the mère form in which litigation is to be 
carried on; otherwise the will of congress could be defeated by any state. 
Would it fôr a moment be toléra ted that litigation as to the collection of 
a note could be held in the state and withheld from the fédéral court by 
any act, of the state législature providing that such collection should be 
by indictment, instead of the usual form of a civil action? RaUroad Co. 
V. Jones, 29 Fed. Rep. 193. The question, therefore, is, what is the nat- 
ure of the action provided for by section 27 ? The distinction between 
matters of a civil and those of a criminal nature is elear, and of fréquent 
mention in the books. Blackstone says, (volume 4, p» 5:) 

" The distinction of public wrotïgs from private, of crimes and misdemean- 
ors from civil injuries, seems principally to consist in this : that private wrongs 
or civil injuries are an infringement or privation of civil rights which belong 
to individuals; public wrongs, or crimes and misderaeanbrs, are a breach and 
violation bf public rights and dnties due to the whole community, considered 
as a community, in its social aggregate capacity." 

Rapalje and Lawrence, a,t page 21 of their Law Dictionary, say: 

"An actiwi is «civil' when it lies to enforce a private right, or redressa 
private wrong. It is 'criminal' when instituted on behalf of the sovereign 
or commonwealth in order to vindicate thé law by the punishment of a public 
ofiense." 

Burrell, in his Law Dictionary, 294, says: 

"A civil action is an action brought to recover some civil xigbt, or to obtaiu 
redress for :Some wrong not being a crime or miademeanor.i" : 

See 3 W. Comm. 2, 116. He also defines a civil right as — 

"The riglit cf à citizen; the right of an individual as a Citizen; a right due 
from oné citizen to another, the privation of which is a civil injury, for which 
redress maybesonght by a civil action.?' Burr. Law Dict. 296. 

Bouvier says a civil action is — 

"A Personal action, which is instituted to compel payment. or the doihg of 
something which is purely civil," "At common law: An action which has 
for its object the recovery of private or civil rights or compensation for their 
infraction." Bôuv. Law Dict. 317. 

"Pénal stâtntés or laws," say Rapalje and Lawrence, "are of three 
kinds: Pcem pecunaria, pœna corporalis, pœna tàcîlii." See, also, Hvssey 
V. M&re, Cro. Jac. 415. The same authorities define "pénal statùtes" to 
be " those which impose penalties or punishment for offenses committed." 
Eap. & L. Law Dict. 945. And, further, "penalty" is a sum of ihoney 
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payable as an équivalent or punishraent for an injnry. 13. Burrell 
defines "penalty" as — 

"A punishment Imposed by statute as the conséquence of the commission 
of a certain spécifie offense; a pecuniary punishment; a suin of money im- 
posée! by statute to be paid as a punishment for the commission of a certain 
act." Burr. Law Dict. 286. 

■ He defines a pénal action as — 

. "An action upon a pénal statute; an action for the recovery of a penalty 
given by statute." 

In distinguishing between cases which are civil and tbose which are 
criminal in their nature, the suprême court of Maine, in Beals v. Thurlow, 
63 Me. 9, says: 

"Thé plaintif does not sue to compel payment of any debt due to himself, 
or for th^ rèdrèss of any wroug done to hlmaelf, but simply to enforce a pe- 
cuniary penalty against a wrong-doer." 

That a suit may be criminal in form and yet civil in its nature, or vi6e 
versa, is fully discussed by Mr. Justice Harlan in State v. Railrond Co., 
33 Fed. Rep. 726-729. The action in that case was an information in 
the nature of quo warranta, instituted by the attorney gênerai of Illinois, 
demanding of the Illinois Central Railroad by what warrant it claimed 
to hâve, use, and enjoy the powers, liberties, privilèges, and franchises 
exerciséd by it in and over certain submerged portions of the lake front 
in the city of Chicago, and of constructing, operating, using, etc., docks, 
wharves, and piers in and upon said submerged lands. This action 
was commenced in the criminal court of Cook county, and was in form 
a criminal proceeding. In considering this, Mr. Justice Harlan cites 
approvingly and quotes from Peoplev. Shaw, 13 111. 581, and Ensminger 
V. Pe&gU^ 47 111. 387. Peopk v. Shaw was an information in nature of 
quo imrralnto against certain persôns for usurping the office of bridge cora- 
missionehs, and the question arose upon the claim of right to a change 
of venue as prpvided for civil cases. Caton, J. , speaking for the suprême 
court of Illinois, uses this language, as quoted by Mr. Justice Harlan: 

"In form this is a criminal proceeding, but it is only so in form. In sub- 
siance it is for the protection uf the pri Vhte and individual rii;hts of the re- 
lator and others in the precinctsimilarlysituated. * * * It is the nature 
of the riglits to be asserted and: maintained to wliich we should look, rather 
than the form in wliich the party may be obliged to proceed to assert tliose 
rights, in giving a just interprétation to the statute." 

The learned justice further cites and quotes from Ensminger v. People, 
mpra; People v. HoUz, 92 111. 428; and from .4me8 v. Kamas, 111 U. S. 
460, 4 Sup. et. Rep. 437,: — to the efTect that the information in quo war- 
ranto bas long since ceased to be criminal in its nature, and concludes 
bysaying: 

"Tlie décision in Ames v. Kansas, was distinctly to the effect that the nat- 
ure of tiie riglit asserted and at issue * * * furnished the test whether 
a proceeding was of a civil or criminal nature." 

That a case may partake something of the nature of both is as might 
be expëcted, and naturally it is not alwaysclear which élément predom- 
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inates. Thus, in a civil action for damages for a tort, punitive damages 
are sometimes awarded. There is therefore présent the double élément 
of a redress of a private injury and the punishment of a public wrong; 
but, inasmuch as the full recovery goes to the injured party, as he Con- 
trols the whole proceeding, and the form of the action is civil, it may 
well be inferred that the civil élément prédominâtes, and the action be 
considered one of a civil nature. So there are qui tam actions brougbt 
to recover a penalty in which part of the recovery goes to the informer. 
In some of thèse actions the informer hassuffèred a private injury, which 
is compensated by the recovery, and sometimes his interest is only that 
of an informer. And there are actions in which the recovery is by di- 
rection of the législature increased above the actual compensation, and 
the increase is by way of penalty. Obviously, in ail thèse there are élé- 
ments of a civil as well as a criminai nature. The case ofHerriman v. 
RaUroad Oo., 57 lowa, 187, 9 N. W. Rep. 378, and 10 N. W. Rep. 340, 
is a good illustration. In that case the plaintiff had been overcharged, 
and brought his action against thé company, under the statute, for five 
times the overcharge. The court held that thiswas a pénal action, and 
barred by the statute of limitations applicable thereto. Commenting on 
the statute it uses this language: 

"This, to our minds, shows very elearly that the esaential object of the pro- 
visions was nOt to afford the aggrieved individual an adéquate remedy, but to 
protect the public by deterrin^ ruilroads from committing a misdemeanor, 
which a violation of the act was deelared to be. The provision, then, is essen- 
tially criminHl, rather than remédiai. This is sutlicient to enable ua to déter- 
mine to what the statute of limitation applies. " 

And it also contrasts this case with an earlier case under a différent 
statute and a différent penalty, in which the judgment of the court had 
been that the action was of a civil and remédiai, rather than a criminai, 
nature. Another case which well illustrâtes this is the récent case of 
B<yyd v. U. 5., 116 U. S. 616, 6 Sup. Ct. Rep. 524. In this an infor- 
mation bas been filed by the district attorney for the seizure of certain 
property under the revenue law. The statute provided for punishment 
by fine and imprisonment, and also for the forfeiture of the goods. The 
latter was ail that was sought in this action, which in form was confess- 
edly civil. Advantage was sought to be taken of a section of the fédéral 
statutes compelling the défendant in effect to furnish testimony. The 
court held that the proceeding could not be sustained, on the ground 
that the action was one ôf a criminai nature, and that under the fifth 
amendment no person in a criminai case could be compelled to be a wit- 
ness against himself. Speaking for the court, Mr. Justice Bbadley used 
this language: \ 

"We are clearlyof opinion that proceedings instituted for the purpose ol 
declaring a fOrfëitùre of a man's property by reason of offenses committed by 
him, tliough tliey may be civil in form, are in their nature criminai. In this 
very case the ground of forfeiture, as decJared in the twelfth section of tlie 
act of 1874, on which the information ia based, consists of certain acts of 
fraud committed agaiust the public revenue in relation to imported meichan 
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dise, which are made criminal by the slatute; and it is declared that the of- 
fender shall be flned not exceeding flve thousand dollars, nor less than flfty 
dollars, or be imprisoned not exceeding two years, or botli; and in addition to 
such fine, such merchandise shall be forfeited. Thèse are the penalties afBxed 
to the criminal acts; the forfeiture sought by this suit being one of tbem. If 
an indietnient lias been presented against the claimants, upon conviction the 
forfeiture of the goods could hâve been included in the judgraent. If the gov- 
ernment prosecutor elects to waive an indictraent, and to flle a civil infor- 
mation against the claimants, (that is, civil in fonn,) can he, by this device, 
take froin the proeeeding its criminal aspect, and deprive the claimants of 
their immunities as citizens, and extort from them a production of their 
private papers, or, as an alternative, a confession of guiltï This cannot be 
The information, though teclinically a civil proeeeding, is in substance and 
efCeet a criminal one. As showring the close relation between the civil and 
criminal proceedings on the same statute in such cases, we may refer to the 
récent case of Coffey v. U. S., 116 U. S. 436, 6 Sup. Ct. Eep'. 437, in which we 
decided that an acquittai on a criminal information was a good plea in bar to 
a civil information for the forfeiture of goods arising upon the same acts. 
As, therefore, suits for penalties and forfeitures incurred by the commission 
of offenses against the law are of this quasi criminal nature, we tiiink that 
they are within the reason of criminal proceedings for ail the purposes of the 
fourth amendment of the constitution, and of that portion of the tifth amend- 
ment which déclares that no person shall be compelled in any criminal case to 
be a witness against himself. " 

And in a separate opinion Militer, J. , says : 

"I am of opinion that this is a criminal case within the meaning of the âfth 
amendment to the constitution of the United States. " 

Thèse cases and considérations disclose the différence between matters 
of a civil and of a criminal nature, and also affirm the proposition that 
not the form, but the nature, of the action, détermines the question of 
removal . From them we pass to inquire, what is the nature of this action? 
The party plaintiff is the state. It controls the litigation. It receives 
ail the proceeds. The action proeeeds from no contraetual obligation 
of the state, It is not to enforce any rights of it as an individual. It is 
purely governmental in its nature. Its aim is to punish for a violation 
of the criminal laws of the state. The act defines " extortion," and de- 
•clares it to be a "misdemeanor." Both sections 26 and 27 provide simply 
for punishment.: The form of the action prescribed in the two sections^ 
is différent, but the purpose of each is the same,— to compel obédience 
to the laws of the state by punishment for a violation thereof. There is 
no individual right to be asserted; no private injury to be compensated 
or redressed. The proeeeding under each section is by the state in its 
governmental capacity to compel obédience to its laws. The language in 
each section is, "the party guilty;" language apt for criminal purposes, 
and not for civil. The state, under section 27, sue not to recover for 
goods sold, for work donc, on account of contract broken, or any private 
obligation of the détendant to the state, but simply and solely to impose 
punishment for violation of law. Can there be a doubl, under the dis-, 
tinctions heretofore adverted to, that this is an action of a criminal, rather 
than of a civil» nature? If it be said that many courts bave held, and 
that the statutes.of lowa provide, that a civil action may be brought to 
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recover a penalty or fôrfeiture, it must also be observed that thereby only 
tbe form of the action is determined, but hot its purpose or nature. I 
shail net attempt to notice the multitude bf authorities which are cited, 
simply observing that many of them çonsider only the question of the 
form of the action, and not its nature, whilé those that, do discuss the 
nature of the action must be considered as overruled by the latter enun- 
ciations of the suprême court. If congreSs had intended that the mère 
form of the action determined the right of removal, apt language would 
hâve been, "actions civil in form, "or perhaps the more gênerai expression, 
"civil actions;" but when the language is, "of a civil nature," it discloses 
an intent, as affirmed by the cases of ^mes v. Kanms, 111 U. S. 460, 4 
Sup. Ct. Rep. 437, and Staie v. JîaUroad Co., 33 Fed. Rep. 726, that 
the court should ^ways look beyond the matter of form to the purpose, 
object, nature of the action. Nor is it strange that this language was 
selected. While it may be within the power of congress to transfer to 
the fédéral court ail actions to enforce the pénal laws of the state in which 
questions of a fédéral nature may arise, yet a due regard for the dignity 
of the State, and a proper harmony between the state and fédéral gov- 
ernments, doubtless prompted congress to leave to the state courts the 
primary décision of ail such actions, preferring that if a party thought 
any such rights were denied in the state courts he should seek relief 
through the appellate jurisdiction of the suprême court of the United 
States. That such is a fitting mode of procédure may be conceded, and 
that such was the intent ôf congress is indicated by the language that is 
use(^. 

It is said that in the cases oïMugkr v. State, and 7Â(ibold v. Skde, 123 U. 
S. 623, 8 Sup. Ct. Rep. 273, the suprême court impliedly recognized the 
right to remove a bill in equity filed to enjoin the opération of a brewery, 
which, though in form civil in its nature, was clearly an action to en- 
force the pénal laws of the state. In reply to this it may be said that 
inSchmidt v. tJohh, 119 U. S. 286, 7 Sup. Ct. Rep. 1373, an order re- 
manding a similar case was affirmed in the suprême court by a divided 
vote; that the Cases of Mugler and Zkbold were considered and decided 
tôgether; that the Mugler Oase was on appeal from the suprême court of 
Kansas; and that in the 2Se6oW Case counsel preferred to discuss and hâve 
determined the absolute rights of the parties, rather than any question 
of form or removal. So that the question of removal seems not to hâve 
been considered by the court. 

And now it becomes necessary to notice the last utterance of the su- 
prême court, in the case of Wisœndn v. Insurance Co., 127 U. S. 265, 8 
Sup. Ct. Rep. 1370. Thatcase was this: The state of Wisconsin brought 
an action in one of her own courts against the défendant, to recover a 
penalty prescribed by the statutes for a transaction of inàurance business 
in the state without a license. Thé action was a civil action in form, 
to-wit, an action of debt. The statutes provided that one-half the pen- 
alty should go to the state, and one-faalf to the Insurance department, to 
cover expenses, etc. Judgnient was recovered in that action for the 
amount of the penalty. The défendant was a citizen of the state of Lou- 
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isiana. Thereupon the state of Wisconsin brought an original action in 
the suprême court of the United States against the défendant, a citizen 
ofanother state, on tbat judgment. It will be seen that that action is 
somewhat removed from this in that, not being an original action to re- 
cover a penalty, it was to recover on a judgment in a civil action for a 
penalty. By the constitution of the United States the suprême court 
bas original jurisdiction of controversies between a state and a citizen of 
another state. Yet notwithstanding this gênerai jurisdiction of, the su- 
prême court, it held that it had no jurisdiction of this action. Several 
Unes of argument were followed by the court in reaching its conclusion. 
It held that that grant of jurisdiction was of judicial power, and was not 
intended to confer upon the courts of the United States jurisdiction of a 
suit or prosecution by the one state of such a nature that it could not, 
on the settled principle of public and international law, to be entertained 
by the judiciary of another state at ail; that the enforcement of the 
criminal laws of a state was by such principles limited exclusively to the 
courts of the state whose laws were charged to bave been violated; and 
that the form of the action prescribed was immaterial, — courts looking 
ever to the substance, nature,, and purpose of the action; and that in the 
case at bar, although the form of the action was civil, being an action of 
debt, to rècover on a judgment in an action of debt for a penalty, it was 
in substance of a criminal nature, and an effort upon the part of the state 
to enfqrce its criminal laws. The language of the court is as foUows: 

"The statute of Wisconsin ander which the state recovered in one of her 
own courts the judgment now and hère sued on, was in the strictest sensé a 
pénal statute, imposing a penalty upon any insuranCe company of another 
state doing business in the state of Wisconsin withouthaving dçposited with 
the proper otBcer of the state a f uU stateraent of its property and business dur- 
ing the previous year. Eev. St. Wis. § 1920. The cause of action was not 
any private injury, but solely the offense comniitted against the state by vio- 
lation of her law. The prosecution was in the name of the state, and the whole 
penalty, when recovered, would accrue to the state, and be paid, one-half into 
her treasury, and the other half to her Insurance commissioner, who pays ail 
expenses of proseeuting for and collecting such forfeitures. St. Wis. 1885, c. 
395. The real nature of the case is not affected by the forms provided by the 
law of the state for the punislunent<of the offense. It is immaterial wliether 
by the law of Wisconsin the prosecution raust be by indictment or by action; 
or whether, under that law, a judgment there obtainéd for the pfenalty might 
be enforcèd by exécution , by scU-e fadas, or by a né w suit. In whate ver form 
the state pursues her right to punish the offense against her sovéreignty, ev- 
ery step of the proceeding tends to one end, — the compelling tlie oflender to 
pay a pecuniary fine by way o£ punishment for the offense." 

Though this case is not precisely in point, yet the thought underlying 
it, the principle which controlled the décision, is applicable hère; and it 
must be adjudged that in the opinion of the suprême coprt of the United 
States — the ultimate authority on questions of this kind — an action to 
enforcô a penalty, whatever may be its form, is one of a criminal nature. 
As such, withîn the removal act, it is not a removable case. My con- 
clusion therefore is that this action is not one that can be removed lo the 
fédéral courts, and the motion tb remand must besustàined. 
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I have given this subject long and patient examination in view of the 
vast interests and the importance of the question, and, against my first 
impressions, I have been forced to the conclusion I have thus announced. 
I appreciate fully what counsel urge of the difBculties which, as they 
say, such a construction will place in the way of their reliance upon the 
protection of the fédéral constitution; but, notwithstanding thèse difficul- 
ties, back of ail the statutes, and -ail the litigation in the state, stands 
that high tribunal, the fédéral suprême court, which will ultimately dé- 
termine and fully protect ail rights guarantied to the défendant by the 
fédéral constitution. The motion to remand will be sustained. The 
same order will be entered in ail the cases of a similar nature now pend- 
ing in this court. 

Judge Shiras concurs in the foregoîng opinion. Judge Love gives 
no opinion. 



HusKiNS V. Cincinnati, N. 0. & T. P. Ry. Co. 
{Circuit Court, JV. 2). Tenpesaee, E. D. January 81, 1889.) 

1. Rbmovaii op Causes— Citizenship — Time of Application. 

Under the removal act of March 3, 1887, authorizing the défendant to flle- 
bis application on the ground of diverse citizenship in the state court at anj 
time before he is required to plead or answer the complaint, 'where, on the 
last day of the term of the state court, and after the time to answer or plead, 
the complaint is amended, demanding $10,000, instead of $3,000. a pétition 
for removal to th« fédéral court before the next term of the state court is flleà 
in time.' 

2, Same— Local Préjudice— Application. 

Under the clause relating to removal for "local préjudice or influence, "th& 
application must be made to the fédéral court, and may be madô at any time 
before final hearing in the state court.' 
8. Same — Existence op Préjudice. 

The existence of "local préjudice or influence" is not a jurisdictional fact, 
80 as to entitle the adverse party to put it in issue for formai trial, and it is 
eufllcient if it is made to appear to tho fédéral court by pétition and af&davit.^ 

On Motion to Remand. 

Action by W. G. Huskins against the Cincinnati, New Orléans & 
Texas Pacific Railway Company for.personal injuries. 
Washburn & Templeton, for plaintiff. 
Lewis Shepherd, for défendant. 

Key, J. The plaintiff began an action in the state court for personal 
injuries against the défendant. The cause was removed to this court, 

» Concemlng the proper time for filing au application for removal of a cause f rom a 
state to a fédéral court, see Kennedy v. Ehlen, (W. Va.) 8 S. £. Rep. 89tj, and cases 
cited; Wedekind v. Southern Pao. Co., 86 Ped. Rep. 279. 

' As to how préjudice or local influence warranting removal of a cause from a state 
to a fédéral court must be made to appear, see Malone v. Railroad Co., 35 Fed. Rep. 
635, and note; South worth v. Reid, 86 Fed. Rep. 451. 
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and, while the judge was charging the jury upon its trial, plaintififs coun- 
sel were permitted to take a nonsuit. Soon thereafter plaintiff instituted 
another suit against the défendant in the state court for the sarae cause 
of action. In this last suit he laid his damages at $2,000. The cause 
was returnable to the April terra, 1888, at which time, under the laws 
of the State, the pleadings should be made up and issue joined. The 
first triul term of the cause was August, 1888. At that term the défend- 
ant had permission to lile an additional plea. After this was donc, and 
on the last day of the term, plaintiff, by permission of the court, in- 
creased his claim for damages to $10,000, and continued the cause to the 
next term. Before the nextterm of the court the défendant filed its pé- 
tition for the removal of the cause to this court, and presented it for ac- 
tion to the state court, at its next session, Deeember, 1888. This péti- 
tion asked for removal upon two grounds: (1) The diverse citizenship 
of the parties; (2) upon the existence of local préjudice and influence. 
The state court ordered the removal upon the first ground, and has made 
no référence to the second ground. The défendant, upon the first day of 
the présent term of this court, presented its pétition, and along with it 
an aflSdavit in its support, both averring in positive terms that "from 
préjudice or local influence défendant will not be able to obtain justice in 
the state court, or in any other state court to which the défendant might 
remove the cause under the laws of the state, because of préjudice or lo- 
cal influence." Défendant asks the court to remove the cause from the 
state court to this court, under the provisions of the fourth clause, section 
2, of the act of March 3, 1887. Plaintiff has filed an answer to this pé- 
tition, denying the truth of its allégations and averments as to local préj- 
udice, and has accompanied this answer with a considérable number of 
afifidavits of intelligent and respectable persons strongly sustaining this 
answer. Plaintiff moves to remand the suit to the state court, — First, 
because the application for removal upon the ground of diverse citizen- 
ship came too late; and, second, because it is shown that the local préju- 
dice Or influence on account of which a removal is asked does not exist. 
There is no question but that the application for removal came after 
the term of the court at which by the state law and rule of the court the 
défendant was required to answer or plead to the déclaration or complaint 
of the plaintiff. Up to the close of the term at Avhich the cause could 
first hâve been tried, the défendant had no right or power to remove the 
cause for diverse citizenship, because the plaintiff did not claim more 
than $2,000. The question is, can a plaintiff prevent, under the law, 
the jurisdiction of the circuit court of the United States by commencing 
his suit, claiming $2,000 or less, joining issue at the retum term with his 
adversary, and at the trial term, or some later period, araend his writ by 
increasing his claim to a sum within the jurisdiction of the fédéral court? 
The plaintiff is a citizen of this state; the défendant, of Ohio. The lan- 
guage of the act of 1887 is clear in regard to the time when the removal 
must be made for this character of citizenship. " He may make and file 
a pétition in such suit in such state court at the time or any time before 
the défendant is required by the laws of the state or the rule of the state 
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court in whîcli such suit îs brought to answer or plead to the déclaration 
or complaint of the pliimtiff." There is no room for construction hère. 
Ail is clear and unambiguous. But what was the suit in this case? The 
damages— i-themoney plaintiff seeks to recover — is the gravamen, the heart, 
the soûl of his suit. The suit he began was a suit for $2,000, and such a 
suit it remained until the closing hour of the first tenn at which it could 
hâve been tried when the plaintiff went into court and converted his suit 
for $2,000 into a suit for $10,000, The $2,000 suit disappeared. It 
merged into and was swallowed up by a suit for $10,000. The life of the 
new suit began atthe moment the first suit expired. Plaintiff's complaint 
was no longer for $2,000, but it became a complaint for five times that sum. 
Under the laws of Tennessee process issued upon a suit instituted must be 
executed at least five days before the time for the meeting of the court, so 
as to be issuable at that term. If such process be executed at a later day 
it is not issuable until the next succeeding term. The suit for $10,000 
did not begin until the last day of the August term, 1888, of the court, 
and the suit, according to the letter and spirit of the act of 1887, would 
not be retumable at the shortest before the next term of the court, and 
defendant's pétition was filed before that time. In gênerai phrase, and 
in most respects, the amendment increasing the damages did not create 
a new suit, but so far as the jurisdiction of this court is concerned it was 
new, and a libéral interprétation will be allowed to prevent the flagrant 
and intentional defeat of its jurisdiction. " If the défendant bave a right, 
to the removal, he cannot be deprived of it by the allowance by the state 
court of an amendment reducing the sum claimed after the right of re- 
moval is complète." Speer, Rem. Causes, 81. Kancrnse v. Martin, 15 
How. 198. This being true, is not the converse of the proposition true;^ 
that is, that a person not entitled to a removal who becomes entitled to 
it, 80 far afi the jurisdictional amount is concerned, by reason of an 
amendment allowed by the state court after the time had elapsed within 
which his removal of the suit might hâve been made, shall not be de- 
prived of his right to remove the suit? The reasons why the removal 
of the cause should not be defeated in one case apply with equal cogency 
to th€ other. Had the défendant filed its pétition and bond for removal 
the moment after the amendment was made increasing the damages 
daimed, his attitude in the case would hâve been in nowise changed 
from that which it occupies. 

\- But suppose the position taken in r^ard to the removal ordered by 
the state court be wrong, how stands the case with regard to the applica- 
tion made to this court for removal on account of local préjudice or in- 
fluence? In Lookowt Mountain Go. v. Houston, 32 Fed. Rep. 711, in which 
thère was an application for removal because of local préjudice or influ- 
ence, it was held that an application in such case must be filed at the 
retiirn4erm of the cause, or before. If that be correct, the application 
in this suit would be in time^ if the positions assumed upon the first 
ground of removal be tenable. The weight of opinion, however, so far 
as cases hâve been adjudged, is that such removal may be made at any 
time before the final hearing of the case. Judge Deady, an excellent 
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authority, bo holds in Msk v. Henarie, 32 Fed. Rep. 417. And so doea 
that eminent jurist, Judge Jackson, of this circuit, in Whdanv. RaUroad 
Oo., 35 Fed. Rep. 849-866. A very able, clear, and wéll-considered 
opinion Las been rendered by him in this casé; and the case decided by 
Judge Jackson is identical with the case in hand in most of the points 
of contention raised for détermination. The opinion of the circuit judge 
will be accepted as the law of this case, not only because of the author- 
ity of the décision as a judicial exposition, but also for the sake of the 
harmony and agreement that should prevail, if practicable, in the ad- 
ministration of tlie law by différent judges presiding over the same court. 

In passing, it may be observed tbet the words "local préjudice or in- 
fluence" are used. They are connected disjunctively. If there be local 
préjudice, the cause may be removed, or if no local préjudice exists, and 
there be local influence so powerful and operative ^ to prevent the de- 
fendant frora obtaining justice, he may remove. If there be préjudice 
against the défendant, or if the influence and power of the plaintiff or 
any other local influence dominate the public mind at the place where 
the suit is instituted, so that he cannot liave justice, the cause may be 
removed. 

The fourth clause of section 2, act of March 3, 1887, is wide-reaching 
in its changes of the law p'reviously existing. Tt eùlàrges its scope in al- 
most every direction but bhe. It does not allow a plaintiff to remove his 
suit. It etobraces ail controversies between citizens of différent states with- 
out regard to amount. It permits or authorizes removal, though some 
of the défendants may be résidents, or citizens rather , of the state in which 
the plaintiff résides. Any défendant, being a non-resident, may remove 
the suit. "It extends to ail controversies, without regard to amount; to 
ail suits, whether they can be estimated in dollars and cents." Speer, 
Rem. Causes, 62; Fales v. RaUroad, 32 Fed. Rep. 673; Whèlan v. RaU- 
road Co., mpra. The act under considération provides for the removal 
of the cause by this court, instead of by the state court. It must be 
made to appear to this court that the cause is removable, and it removes 
it. How it shall be made to appear that it is removable is, to some ex- 
tent, an unsettled question". In Skort v. RaUway, 33 Fed. Rep. 114, 
Judge Bkewee held that a pétition and afïidavit such as hâve been filed 
by the défendant in this case are not such steps as will authorize a removal; 
that it must appear to the court in some method that may enable it to 
détermine the fact as to whether there is préjudice. If this be a correct 
décision of the law, this case should not be removed. The décision of 
Judge Jackson in the Whelan Case, supra, however, makes a difi'erent 
détermination, and his conclusions hâve been reached after a wide range 
of examination, and after deliberate and careful considération, and it bas 
already been announced that this opinion wiU be foUowed in this case. 
Judge Jackson says: 

"In eonferring upon the circuit court of the United States the authority to 
act upotj the application for removal of suits from state courts, congress cer- 
tainly never iptended to make the question as to the existence or non-exist- 
ence of préjudice or local influence, which would prevent a non-resident citi- 
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zen défendant from obtaining justice in tbe local courts, a jurisdictional fact, 
such as would entitle the side opposing the reraoval to dispute its truth and 
put the matter In issue for formai trial." 35 Fed. Rep. 862. 

In the same connection it is held that a pétition and affidavit such 
as hâve been made in this case made it appear that the cause should be 
removed. This décision on this point concurs with that of Judge Deady 
in Fisk v. Henarie, 32 Fed. Rep. 417-421, and is sustained in Speer, 
Rem. Causes, 63. Judge Speeb in bis work on Removals under the act 
of March 3, 1887, page 62, says: 

"It is quite possible that in this far reacbing statute congress intended to 
correct tlie mischief pointed eut in Kurtz v. Moffitt, 115 U. S. 498, 6 Sup. Ct. 
Rep. 14d. There it was held that before the suit could be removed it must 
hâve the money value fixed by the statute. Now.if local préjudice is a gronnd 
Of reraoval from the local court in any conttoversy between citizens of différ- 
ent States, there is no reason why it should not hâve the same efCeet in ail con- 
troversies. Undeniably there is often much local excitementand préjudice on 
the trial of proceedings for divorce, îiàbeas corpus, or other suits where the 
matter in dispute cannot be estimated and ascertained in money. The fédéral 
courts are not courts where non-residents bave an undue advantage, and it is 
no injustice to résidents to require them to litigate therein their controversies 
with citizens of other states." 

If this suit bas not already been removed to this court by the order 
made by the state court, it should be removed under the application to 
this court. The order for removal is made, and plaintiff's motion to ro- 
mand is overruled. 



WiNTEES V. Armstrong. Akmstbong V. Stanage. Same v. Wood. 
{Circuit Court, S. JD. Ohio, W. D. January 28, 1889.) 

1. Banks — National Banks — Incrbase in Capitai^ — Liabilitt of Subschibbr. 
National banks hâve no authority to increase their capital stock except as 
provided by Rev. St. U. 8. § 5143, and act Con^. May 6, 1886; and where an 
increase is attempted to be made without obtâining the consent of two-thirds 
of the stock, the payment in full of the amount of such increase, and ths cer- 
tiflcate and approval of the comptroller of the currency, as required by those 
statutes, the proceedings are invalid, and preliminary subscriptions to such 
increase cannot be enforced. 

S. Same. 

Such a subscription is impliedly conditioned on the subscription of the 
whole amount of the proposed increase, and on the compliance by the cor- 
poration with ail the requirements of the statute necessary to make the in- 
crease stock valid. And in case of non-compliance with such requirements 
there is a failure of considération. 

8. SaMB— BSTOPPBL. 

In an action by the receiver of a national bank to enforce subscriptions ta 
a proposed increase of its capital stock, an allégation that the bank, subsé- 
quent to défendants' subscriptions, and with their knowledge, represented to 
the public by means of circulars, letter-heads, etc., that its capital stock had 
been so inoreased, and that défendants allowed their names to remain "upon 
the list of tliose subscribing for and entitled to such new or increase of 
Stock," but without alleging that the public gave crédit to the bank on the 
faith that défendants were part owners of such increase of stock, or that they 
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allowed thernselves to be beld out as actual stockholders, does not show that 
they are estopped to plead the failure of tbe bank to comply with the statu- 
tory requirements in perfecting such increase. 

4. Samk— Insolvenct^Reckiter. 

The recei ver stands in the shoes of the bank, and can assert no rigbts against 
the subscribers which the bank could not hâve asserted. 

5. Same — MoNET Paid on Subsokiption. 

A subscriber who bas made payments on bis subscription to the proposed 
increase, believing that -the statutory requirements would be complied with, 
is entitled to bave the amount thereof allowed as a claim against the assets of 
tbe bank in the receiver's hands. 

In Equity. On demurrer and exceptions. 

In the first of thèse three actions J. H. Winters is plaîntiff, and David 
Amistrong, receiver of the Fidelity National Bank, is défendant, and in 
the two others the receiver is plaintiff, and W. H. Stanage and William 
Wood, respectively, are défendants. 

E. W. Kittredge and W. B. Bumet, for the receiver. 

Paxton & Warrington, for J. H. Winters and W. H. Stanage. 

Jordan & Jordan, for William Woods. 

Jackson, J. Thèse three cases, standing on exceptions to the answer 
of the receiver in the first, and demurrers to his replies in the second 
and third of the above-entitled causes, présent substantially the same 
questions, and, having been heard together, will be considered and de- 
termined together. The material facts disclosed in the pleadings, and 
on which the légal questions arise, are the following, viz. : The Fidelity 
National Bank of Cincinnati was organized in February, 1886, with a 
capital stock of $1,000,000, which "its articles of association" provided 
might be increased, according to the provisions of section 5142, Rev. St., 
to any sum not exceeding $3,000,000. Said section 5142, in force 
when the bank was organized, provides that "any association formed 
under this title may, by its articles of association, provide for an in- 
crease of its capital, from time to time, as may be deemed expédient, 
subject to the limitations of this title, but the maximum of such increase 
to be provided in the articles of association shall be determined by the 
comptroUer of the currency, and no increase of capital shall be valid 
until the whole amount of such increase is paid in, and notice thereof 
has been transmitted to the comptroUer of the currency, and his certifi- 
cate obtained, specifying the amount of such increase of capital stock, 
■with his approval thereof, and that it has been duly paid in as part of 
the capital o| such association." By an act of congress approved May 
6, 1886, it is provided that "any national banking association may, with 
the approval of the comptroUer of the currency, by the vote of share- 
holders owning two-thirds of the stock of such association, increase its 
capital stock in accordance with existing laws to any sum approved by 
said comptroUer. and no increase of the capital stock of any national 
banking association, either within or beyond the limit fixed in its orig- 
inal article of association, shall be made except in the manner herein 
provided." After this act of May, 1886, went into opération, the di- 
rectors of the Fidelity National Bank, in March, 1887, passed a résolu- 
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tioh that the capital' atoôk of saîd bank ibé îhcreaised $1, 000,000; that 
said increasé of stock befurnished to the shareholders in liké proportion 
to the araount of their holdings of original stpck, at the rate of $135 per 
shaïe of'$100; and that' shareholders shomld be notified of the board's 
action, so as to give thém the bpportunity and prior right to siibscribe 
for suçh increased. stock. Thereafter, in April add May, 1887, the 
plaintiff, Winters, and the défendants, Stanage and Woods, as holders 
Of original stock of the bank, subscribed for such proposed increasé of 
its capital stock, in proportion to their respective holdings of the old 
stock. Winters paid in his subscription in two cash installments made 
in April and May, 1887,: taking from the bank a receipt or rec ipts 
tljerefor, specifying the namber of shares of the new stock which were 
to be issued to him by the bank when the increasé was made. Woods 
and Stanage each executed notes to the bank for the amounts of their 
respective sulascriptions to the proposed increasé of stock payable at four 
months and ninety days from April 7, 1887, but neither paid, in any 
money on their subscriptions or their notes. No certificates of stock on 
the proposed increasé were issued to Woods oi Winters, but one was is- 
sued to Stanage; but it does not appear that either of them ever voted 
such stock, or accepted any dividends thereunder. The bank was in 
fact insolvent when this increasé; of the stock was proposed by the di- 
rectors, and the subscriptions were made in the belief that the bank was 
solvent, ànd that the new stock was or would be worth what the sub- 
scribers agreed to pay for it. 

It does not appear from the answers arid replies of the receiver, which 
are excepted and demurred to, that this proposed increasé of the capital 
stock of the bank was sanctioned or authorized by the vote or approval 
of shareholders owning two-thirds of the stock of the association; and it 
is conceded that no steps were taken by the bank to perfect the proposed 
increasé of stock in conformity with the provisions of the national bank^ 
ing laws. No notice of the proposed increasé of its capital stock was 
given, either by the association, its directors, or stockholders, to the 
comptroller of the currency; nor was such proposed increasé of stock 
éver assented to or approved by said comptroller; nor was any certificate 
ever issued by or obtained from the comptroller, specifying the amount 
of such increasé of the bank's capital stock, or that it had been duly 
paid in as part of the bank's capital. It is conceded in the pleadings of 
the receiver, and by his counsel in argument, that no valid increasé of the 
capital stock of the bank was ever in fact made in conformity with the 
requirements of the national bankmg laws. This is manifesily so under 
the admitted facts. Corporations hâve no power to increasé or diminish 
their stock unless expressly authorized so to do. It is also well settled 
that the directors of a corporation cannot, in the absence of power ex- 
pressly conferred, make any valid increasé of its capital stock. In Eail- 
way Co. V. AUerton, 18 Wall. 233, the charter of the corporation provided 
that its capital stock should be a designated sum, "and may be increased 
from time to tirae, at the pleasure of the said corporation." It was held 
that the directors alone could make no valid increasé of the stock of the 
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sorporation. Directors of national banks bave no authority under the 
law to increase the capital stock of such associations; nor can the assent 
of individual shareboldera or subscribers for such new stock to their ac- 
tion in attempting so to do confer the requisite authority, or make such 
încreased stock valid, under the provisions of section 5142, Rev. St. , or 
of the act of May, 1886, above quoted. It is not material to détermine 
how far, or to what estent, the latter act either modifies or repeals the 
provisions of section 5142, Rev. St. , for under neither can it be properly 
claimed that the proposed or attempted increase of the capital stock of 
the Pidelity National Bank was made in a way to give it any légal va- 
lidityj or to confer upon the subscribers therefor any rights as actual 
stockholders of the association. In Delano v. BuÛer, 118 U. S. 649, 7 
Sup. Ct. Rep; 44, Mr. Justice Matthews, speaking for the court, says 
that, under section 5142 of the Revised Statutes, three things must con- 
cur to constitute a valid increase of the capital stock of a national bank- 
ing association, viz. : 

"(1) That the association, in the mode pointed eut in its articles, and not 
in excesB oîthe maximum providied for by them, shall assent to an increased 
amount; (2) that the whole amount of the proposed increase shall be pald in 
as part of the capital of such association; and (3) that the comptroller of the 
currency, by his certifleate specifying the amount of such increase of capital 
stock, shall apprpve thereof, and eertify to the fact of its payment." 

Thèse several requirements were not complied with by the Fidelity 
National Bank. There was no formai or proper assent of the association 
to the proposed increase. The whole amount of such increase was not 
paid in as a part of the capital of the association. No notice of the pro- 
posed increase was given to the comptroller of the currency. The comp- 
troller never approved such increase, and never issued any certificate 
specifying the amount of such increase, with his approval thereof, nor 
certified to the fact of its payment. It is equally clear that there was no 
compliance with the provisions of the act of May, 1886. Under that act 
an increase of the capital stock of any national banking association, 
either within or beyond the limit fixed in its original articles of asso- 
ciation, can only be legally and validly made with the approval of the 
comptroller of the currency, and with the assent or by the vote of share- 
holders owning two-thirds of the stock of such association; and such in- 
crease must also be made "in accordance with existing laws to any sum 
approved by said comptroller;" and, except in the manner thus provided 
and prescribed, the act déclares that no increase "shall be made." As 
repeals by implication are not favored, and as the act of 1886 is not in 
conflict .or inconsistent with the second and third requirements under 
section 5142, Rev. St., "that the whole amount of the proposed increase 
shall be paid in, and that the comptroller, by his certificate specifying 
the amount of such increase of capital stock, shall approve thereof, and 
eertify to the fact of its payment," it follpws, as we think, that such 
payment and certification by the comptroller are still required under 
the act of 1886, in order to make the increase of capital stock " in accord- 
ance with exiating laws." Thèse aots of congress constitute the charter 
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powers of national banking associations in respect to an increase of their 
capital stock. The act of 1886 makes the matter or subject of an in- 
crease in their capital stock conforra to that of a réduction of such capi- 
tal stock, as provided for bj' section 5143, Rev. St. The gênerai gov- 
ernment, under whose laws national banking associations are created, 
and their powers defined, has, in and by thèse provisions of the law, re- 
served to itself to say, through its designated agent or officer intrusted 
with the supervision of such matters, when and to what extent such as- 
sociations shall be allowed to increase or diminish their capital stock, 
and thus effeet radical and fundamental changes in their organization. 
In and of themselves national banking associations are invested with no 
power or authority to increase or diminish their capital stock. No such 
increase or diminution of their capital stock can be legally made by them 
■without first obtaining the direct and positive sanction of the govern- 
ment, expressed and certified by the approval of its comptroller of the 
currency. Every application for such an increase or diminution of 
their capital stock is équivalent to a request for an 'amendment of their 
charter powers in that respect; and ail attempts upon their part to effeet 
an increase of their stock without the sanction or approval of the sover- 
eign, signified in the mode and manner provided by law, are destitute 
of authority, and whoUy wanting in légal validity. 

New subscribers to the capital stock of national banks, whether at their 
original organization or subsequently, upon a contemplated increase of 
their capital stock, clearly enter into an agreement or undertaking basai 
upon the charter powers of such associations; and the rights and obliga- 
tions of such subscribers rest and must be determined upon the conditions 
and law of the charter, as embodied in the banking législation of congress. 
Whatever conditions are imposed by the law upon such associations as 
a prerequisite or condition précèdent to the aciiuisition of the power and 
authority necessary to the issuance or création of valid stock must be 
performed before the subscription contract can be enforced either on be- 
half of the association or of those claiming through or under it. The 
gênerai principle is well settled that subscriptions to the capital stock of 
corporations are made upon the implied condition that valid stock, such 
as will confer upon the subscriber ail the rights and privilèges of a stock- 
holder, is to be issued. The subscription promise resta upon this con- 
dition and understanding on the part of the corporation, and until the 
corporation is in position to comply with this condition there is no en- 
forceable liability against the subscribers for its stock. In the présent 
case, so far as disclosed by the pleadings, the subscriptions made by 
Winters, Stiinage, and Woods to the proposed increase of the capital stock 
of Fidelity National Bank conferred no right, and imposed no duties 
upon them or either of them, except to become stockholders to the extent 
of their respective subscriptions, when the increase became valid, and 
imposed no obligation upon the bank except to admit them as stock- 
holders when the proceeding was complète, and the bank was in position, 
invested with the requisite power, to issue them valid stock. The sub- 
scriptions, the payment or exécution of notes for the amount thereof, the 
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taking of receipts or certificates therefor, and the entry of their names 
upon the stock-books or ledger for the amounts respectively subscribed 
for, which they proposed to take, were merely preparatorj' or preliminary 
steps taken in anticipation of becoming actual stockholders when the 
whole amount of the proposed increase should be subscribed, and the 
approval and certificate of the comptrollerobtained. Before completing 
the proceeding, and before obtaining the approval and certificate of the 
comptroller, which was requisite and essential to confer the power and 
authority to make the proposed increase, the association, which was actu- 
ally insolvent when the initial step looking 1o an increase was first taken, 
was closed on June 21, 1887, by the officers of the government, and its 
assets soon thereafter placed in the hands of a receiver, and its franchises 
forfeited. So that the association has not complied, and cannot comply, 
with its obligation to issue to those subscribers any valid stock on their 
several subscriptions. It never was in a position to do so from the time 
the subscriptions were made until its corporate existence and franchises 
ceased and determined by insolvency and forfeiture. Not only was no 
valid stock either issued or capable of being issued by the association to 
those subscribers, but it is not alleged or averred in the receiver's plead- 
ings, which are demurred and excepted to, that the whole amount of the 
proposed increase of capital stock was ever in fact subscribed for. In 
the pleadings of Winters, Stanage, and Wood it is alleged that it was not. 
As a necessary séquence from the gênerai principle that subscriptions for 
stock in a corporation are to be governed by the terms and conditions 
contained in the charter which confers the corporate existence, and de- 
fines its powers, it is settled that where the amount of the capital stock 
is fixed by the charter, or by the agreement of the subscribers, or by the 
directors, where the law or charter confers upon them the authority to fix 
it, a contract to subscribe for stock so fixed is impliedly conditioned on 
the subscription of the whole amount, and until this condition précèdent 
is complied with, subscribers cannot be legally called upon to pay, or 
respond to calls or assessments upon their subscriptions. In such cases 
the subscription contract has imported into it, as fully as though recited 
in the subscription paper itself, the condition that the several subscribers 
are to be admitted to the character of shareholders when the whole amouat 
should be subscribed. This rule applies to increases of capital stock as 
weU as to the original subscriptions in cases where the proposed increase 
is fixed and designated. Subscribers may, however, waive performance 
of this condition; and in some of the cases it is held to be waived when 
the subscriber, knowing that the whole amount of such capital stock has 
never been subscribed for, nevertheless participâtes in the affairs of the 
corporation in a manner which would hâve been proper only on the as- 
Bumption that the shareholders intended to carry on business with the 
stock but partially subscribed. 

On one branch of the case, Delano v. Butler, 118 U. S. 647-651, 7 Sup. 

et. Rep. 39, is an illustration of such a waiver by the subscribers. In 

that case the proposed increase of the capital stock was $500,000. The 

increase actually made and approved by the comptroller of the currency 

v.87F.no.ll— 33 
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waa $461,300, the amount actually paid in. After thîs increase was reg- 
ùlarly made, the subscriber acted as a stockholder ôf the reduced amount, 
^as aflfected with a knowledge of the change, and participated in meet- 
ings of the stockholders, and in the affaira of the association, in a way to 
show or satisfy the court that he had acquiesced in the réduction of the 
proposed increase from $500,000 to $461,300, and was accordingly held 
as a stockholder on his subscription, which was paid in, and formed a 
part of the actual increase approved by the comptroUer. The décision 
of the court in the case ofDelano v. Buikr is not in confiict with the case 
of Eatcm V. Bank, 144 Mass. 260, 10 N. E. Eep. 844, where the court 
held the subscriber for stock discharged by a change in the amount of 
the proposed increase, made without his knowledge or consent thereto, 
express or implied. In this latter case the court say : 

"The vote of the directors of September 13, 1881, was, we think, in the 
nature of à proposai to the stockholders to subscribe for flve thousand shares 
of new stock, and to pay in for it $600,000. It was necessary that the stock 
should ail be taken, and the money ail paid in, before the new stock could ba 
created. It was a condition précèdent to the issue of the new stock under 
this vote that both those things should be done and that the comptroller 
should certify that they had been done, and approye the increase." 

The rule hère laid down is directly applicable to the présent case. 
The proposed increase to which Winters, Stanage, and Woods made their 
respective subscriptions was $1,000,000. To render their subscriptions 
binding upon them it was necessary that the whole of the proposed 
amount should be taken and paid in before the new stock could be cre- 
ated. Those requirements, together with the comptroUer's approval of 
said increase, and his certificate theïeof, and of the fact of its payment, 
were conditions précèdent to any légal liability on the part of said sub- 
scribers; for until they were performed there was not, and could not be, 
any légal or valid increase of the stock which was to constitute the con- 
sidération moving from the bank for the subscriptions made, whether 
the same were paid or only promised to be paid. There is no claim made 
by the receiver, in his pleadings, that thèse conditions — ail or any of 
them — hâve been waived by thèse subscribers, so as to bring this case 
within the rule laid down in Ddano v. Butler, and kindred authorities. 
Until there had been an approval by the comptroller of the currency of 
sûch increase, or of some portion thereof, it is difficult to see how there 
could hâve been any waiver on the part of thèse subscribers which would 
render them liable as stockholders before they hàd acquired, or could 
possibly acquire, the new valid stock, in whole or in part, for which 
they subscribed. 

Woods and Stanage are sued by the receiver on their notes executed 
to the bank for the amounts of their respective subscriptions, and pleaded 
want or failure of considération, because no valid stock under the pro- 
posai made to them by the bank has been or can be issued and delivered 
to them. Winters seeks to recover the amount of his deposit made on 
his subscription, or to hâve the amount thereof recognized as a légal 
claim against the bank and its assets in the hands of thé receiver. Against 
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this claîm of Winters, and the défense relied on by Stanage and Woods, 
the receiver sets up an estoppel, based upon the ground that, although 
theFidelity Bank did not comply with the conditions on which the sub- 
scriptions were made, or take any steps towards securing the right and 
power to issue the new stock, and never in fact acquired the necessarj'' 
authority to make the proposed increase, nevertheless it held itself ont 
to the public, with the knowledge of said parties, as having in fact in- 
creased its stock $1,000,000, and that bj' such représentation said sub- 
scribers are now precluded from disputing their position and liability as 
actual stockholders. The estoppel set up and relied on is pleaded as fol- 
io ws: 

"That thereafter, on and after the said 7th day of April, 1887, the said Pi- 
delity National Bank proceeded to announce, and did announce and publish, 
to th' public, and to the creditors and others dealing with, or about to haye 
dealings with, said Fidelity National Bank, by means o£ circulars, and state- 
ments upon the letter-heads and other stationery of the said Fidelity National 
Banlf, that the said capital stock of the said Fidelity National Bank was ai; 
suchtime or times two millions of dollars, ($2,000,000,) which was the amount 
to which it was proposed to increase the stock, and to the increase of which, 
and as part thereof , the said défendant had theretofore subscribed; and the 
said bank at such times as aforesaid, by advertisecnent in each and ail of the 
daily newspapers pnblished in Cincinnati, and otherwise, held itself outtothe 
said public and said persons as above described, as having then and there a 
capital stock of two millions dollars ($2,000,000) with f ull knowledge thereof 
on the part of said défendant; ail of which matters and things were well known 
to the df fendant, who thereafter, and with such knowledge, remained and al- 
lowed his name to" remain, and his name did remain, upon the list of those 
subscribing for and entitled to such new or increase of stock; and défendant 
remained and was the owner of said receipt, and of said share of stock, and so 
remained at the time the said Fidelity Bank failed and passed into the hands 
of the receiver as alleged in the said answer herein." 

This plea, setting up acts and représentations of the association, whose 
cflBcersand agents were the trustées and représentatives of the rights and 
interests not only of the bank, but of both actual shareholders and cred- 
itors, is wanting in several essential particulars necessary to create or 
raise an estoppel m pais, such as will conclude subscribers for stock, who 
were not and could not be represented by the bank or its officers in any 
sensé until they became and were entitled to the rights and privilèges of 
actual stockholders. Estoppels are allowed for the prévention of fraud 
and damage to innocent parties when it is shown that the person against 
whom they are invoked has done acts or made déclarations or représen- 
tations intended or calcula ted to influence the conductof others to whom 
they are made, and when they hâve in fact and truth influenced the con- 
duct of others in such manner as will préjudice them, if the party do- 
ing the acts or rnaking the représentations is allowed to dispute their 
correctness. Thèse circumstances must concur in order to create an estop- 
pel in pais. As stated by a learned judge: "The déclarations or repré- 
sentations by which a party is to be concluded must be made eithér with 
a knowledge of the facts upon which any right he may bave dépends, 
or with intent to deceive the other party; and they must hâve, in truth, 
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influencée! the conduct of such other party în a manner tbat will resuit in 
loss or damage or préjudice to him, if the party making them is per- 
mitted to retract." The receiver's plea does not aver that the public or 
creditors or those dealing with the bank were in any manner misled or 
deceived by its représentations as to the amount of its capital stock. It 
is not averred that the public or creditors dealt with or trusted the assor 
ciation on the faith that Winters, Stanage, and Woods were part owners 
of such increased capital; there were no such représentations. Nor is 
it alleged that any représentation was made to the effect that the comp- 
troller of the currency had approved and certified to the increase, as re- 
quired by law, in order to give it validity. The public and ail parties 
dealing with said bank are chargeable with notice of the bank's want 
of powerto increase its capital stock at will, and by its own action; and 
the means were open to ascertain the fact. The officers of the bank, who 
made such représentations as to the increase of its capital stock, would 
no doubt be liable to any and ail parties who acted upon them in good 
faith, and trusted the bank or dealt with it, to their préjudice and dam- 
age, under the belief thus created that its capital stock was $2,000,000; 
but the liability of such officers would rest upon the ground of fraud 
committed by them in making statements that were intended or calcu- 
lated to mislead and deceive, and which influenced the conduct of those 
who trusted the bank upon the faith of such statements, and were there- 
by injured. This liability of the oflBcers making the false représenta- 
tions would in no way dépend upon their relation to the bank as stoek- 
holders, or be measured by the amount of their holdings of stock; nor 
would it in anywise be affected by the fact that the}»- were subscribers 
for the new stock. It is not averred in the plea that the subscribers for 
the increased stock, whose contract with the association amounted to 
nothing more than a proposition or proposai to take certain araounts of 
such new stock when it could be and was lawfully issued by the asso- 
ciation, were ever held out to the public or to those dealing with the 
bank as actual stockholders; it is merely alleged that said subscribers 
allowed their names to remain, and that they did remain, "upon the 
Jist of those subscribing for and entitled to such new or increase of 
stock." Upon what principle can the wrongful act of the association in 
falsely representing that it had increased its capital stock $1,000,000 
convert the subscriber for a portion of such new stock into an actual 
stockholder, so as to impose upon him the burdens, and subject him to 
the same liability as would hâve arisen if the association had fully per- 
formed its agreement by issuing to him valid stock î How is the asso- 
ciation's undertaking, obligation, and duty to issue valid stock under 
the subscription contract dispensed with by its action in fraudulently 
representing to the public that its capital stock was increased to $2,000,- 
000? Does such a false représentation, made in respect to a matter not ly- 
ing within the power of the association, operate in favor of the public or 
thôse thereaiter dealing with the bank, so far as the subscribers for such 
new stock are concerned, as a performance by the association of the con- 
ditions on which alone such subscribers could ever become actual stock- 
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holders, and subject to the liability attaching to that relation? There 
can be but one answer to such a proposition. The fact that the sub- 
scribers interested in thèse suits were original stockholders of the asso- 
ciation is not at ail material. In respect to the new stock for which 
they subscribed they stand upon the same footing as entire strangers 
to the bank. In respect to their subscriptions for the proposed increase 
of stock they sustain merely contractual relations to and with the asso- 
ciation. The reciprocal duties and obligations arising from thèse cori- 
tract relations it was not in the power of the bank by fraudulent repré- 
sentations or otherwise to afifect; and until valid new stock was prop- 
erly and lawfully issued to such subscribers they did not become stock- 
holders, either as to the association or as to those dealing with it, nor 
did the association act as their agent, or bave authority to make repré- 
sentations binding upon them or operative to conclude them from show- 
ing that they were never in fact stockholders. While occupying the 
position of mère subscribers for new stock, they could not bave re- 
strained or controUed the action or représentations of the association. 
If they actively participated with the officers of the association in mak- 
ing false and fraudulent représentations about the bank, which deceived 
others, and led them to treat or deal with it to their injury, they could 
be held liablé for such fraud wholly independent of any character of 
stockholders, No such question is hère presented Thèse subscribers 
are sought to be held liable, or denied relief, on the theory that under 
the opération of some rule of estoppel grovving ont of the acts of the as- 
sociation their relation to the bank bas been changed from that of sub- 
scribers for new stock to that of actual shareholders of ¥uch new stock. 
The cases cited and relied ou by counsel for the receiver do not sus- 
tain the position for which they contend. The cases referred to un- 
doubtedly support the gênerai proposition that a stockhojder is estopped 
from denying that the corporation has been legally organized, and from 
setting up and relying upon irregularities and informalities on the part 
of the corporation in making an increase of its capital stock, where it was 
invested with the power to issue or create new or additional stock. What 
are known as the Uptan Cases, viz., Upton v. Tribilcock, 91 TJ. S. 45; San- 
ger v. Upton, Id. 56; Webster v. Upton, Id. 65; Chiéb v. Upton, 95 U. S. 
665, and Pullman v. Upton, 96 U. S. 328, — deai only with the cases of 
subscriptions obtained by fraud, or stock which the corporation had thé 
right or power to issue, but issued irregularly, or stock de fado in cor- 
porations irregularly organized. They establish the rule that in the or- 
ganization of corporations, and in the exercise or exécution of admitted 
powers, irregularities and informalities occurring in the corporate action 
will not avail stockholders as a défense against creditors or receivers rep- 
resenting the rights of ail concerned. But thèse cases do not meet the 
questions hère presented, for the reason that national banking associations 
do not possess the power of increasing their capital stock, and because, 
in respect to the subscriptions in question, irregularities or informalities 
in the exécution of an existing authority are not relied on as a défense, 
but the want or absence of power on the part of the association to com- 
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pl.§tç in a lavyful and y^lid way the increase which its dîrectors proposed 
to make. The distinction between the want or lack of power to do the 
contemplated act and irregularities in the exercise of an adniitted au- 
.thority or actual power is clearly pointed out in the case of ScovUl v. Thayer, 
105 Û. S. 143, where it was held that stock issued in excesa of the corpora- 
tion's power was void, and conferred no right and imposed no obligation or 
Uability on the holder of such stock, who was not estopped by receiving 
certificates for such unauthorized stock, byattending corporate meetings, 
or by the fact that the corporation had hekl itself out as having in- 
creased its capital, and thus obtained' increased crédit. Upon the ques- 
tions under considération the suprême court, speaking by Mr. Justice 
Woops, say: 

"We think that he (the subscriber) is not estopped to set up the nullity of 
the unauthorized stock. It is true that it has been held by this court that a 
stockholder cannot set up informalities in the issue of stock which the corpo- 
ration had the power to create. Upton v. Tribilcock, 91 U. S. 45; Chubb v. 
Upton, 95 tr. S. 6tJ5; Pullman v. Upton, 96 U. S. 328. But those were cases 
where the increase of the stock was authorized by law. The increase itself 
was légal, and within the power of the corporation, but there were simply in- 
formalities in the steps taken to effeet the increase. Thèse it was held were 
çured by the acts and acquiescence of défendant; but hère, the corporation 
being absolutely witbout power to increase its stock above a certain limit, no 
acquiescence ofthe shareholder can give it validity or bind him or the cor- 
i)oration. " 

While the question presented in Scovill v. Thayer did not arise under 
the national banking laws, so as to make that décision directly in point, 
and conclusive of the présent case, the principle there announced, and 
the distinction there drawn between informalities in steps taken by the 
corporation which do not invalidate, and the want of power which does 
invalida te, an increase of its capital stock, is applicable to the case at 
bar, which involves the question of power on the part of the association 
to make tlie proposed increase by any action of its own. In the ScovUl 
Case the corporation had authority of law by its own act to increase its 
capital stock, but was restricted and limited as to the amount of such 
increase. When it passed that limit, and issued stock in excess of ita 
prescribed authority, such excess of stock was wholly wanting in légal 
validity; and no action on the part of the corporation, or acquiescence 
of the subscriber, could operate to give it validity, by way of estoppel 
or otherwise, even in favor of creditors. National banking associations 
hâve no authority of law by their own action to increase their capital 
stock to any amount whatever. They can make no increase to any ex- 
tent, without the approval of the comptroller as the représentative of 
the govemment. . His approval confers the right to make and fixes the 
liinit or the amount of such increase. Within its. own -power and by 
its pwa action a national bank can make no increase of its capital stock. 
It might and would doubtless be true that with or after the comptroller's 
approval of an increase, which in volves the exercise of discrétion, su- 
pervisory on his part, and wholly beyond the control and independent 
oftfee, action or wish of the association or of its stockholders, the steps 
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taken or mode of procédure adopted by the bank might not strictly con- 
form to the requirements of the ]aw; thatfor want of such conformity 
the action on the part of the association might be illégal: and that the 
stockholders or subscribers for such stock, who had accepted an allot- 
ment of shares thereunder, and acquiesced in the steps taken and the 
proceedings had by the association in the prelirainaries to be performed 
on its part, would be bound. In effecting an increase of its capital 
stock the association may, so far as relates to its own action, proceed in 
an irregulan or informai œanner, which a stockholder who bas acqui- 
esced therein may not, as against either the corporation or its creditors, 
take advantage of or insist upon as invalidating his subscription, or the 
stock issued to him thereunder. But in regard to the sovereign's con- 
sent to such increase, to be expressed in and by the approval of its 
comptroUer of the currency, that is an essential prerequisite or condi- 
tion précèdent, like a spécial enabling act, in conferring the power and 
authority to make the proposed increase valid. Such approval involves 
the grant of power to complète and perfect the proceedings commenced 
by the association looking to an increase of its capital stock. It is 
something lying beyond the action or control of the association and its 
stockholdiers seeking to effect an organic and fundamental change in the 
constitutioû of the bank; and in respect to this essential thing, in no-. 
wise involved in the action or steps taken by the association, the ques- 
tion of irr^ularity or informality in its own mode of procédure, and the 
conséquences thence resulting, do not apply. 

The case of Veeder v. Mudgett, 95 N. Y. 295, cited and relied on by 
counsel for the receiver, bears a close resemblance to the présent, but 
when carefuUy examined it is distinguishable, and not in conflict with 
the distinction taken in ScovUl'v. Thayer, between irregularities and inforr- 
malities which do not invalidate, and the want of power which does ren- 
der void, attempted increases of stock, and which, as we think, Is appli- 
cable to the case under considération upon the facts disclosed in and by 
the pleadings. In Veeder v. Mudgett, as the court asserts and as the stat- 
ute shows, "the abstract power did exist" on the part of the corporation 
to make the increase of its capital stock, and there was a way in which 
the increase could lawfuliy be made by the corporation's own action, in- 
dependent of the sanction or approval of any state officiai. The New 
York statute under which the corporation acted was substantially like 
that of the Illinois statute under which the Upton Cases, above referred to, 
arose, and which the suprême court held conferred upon the corporation 
the power to make the increase of its stock, in the exécution of which the 
irregularities and informalities occurred which were held not to invali- 
date the stock. In the Veeder Case, as in the Upton Cases, there was color 
of compliance with the statutory requirements, which came within the 
power and the legitimate action of the corporation. The want of con- 
formity to the provisions of the law, relied on as rendering the stock void, 
were defects committed entirely by the corporation in respect to matters 
within its own control, and as to which it was invested with full author- 
ity. They do not reach the question hère presented, where the infirm- 
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ity doea not lie in defective or irregular proceedings on the part of Ihe as- 
sociation in respect to a matter or niatters coming within the scope of its 
own proper action, under the laws, but consists in the want of power to 
make the proposed increase without the approval of the comptroller. It 
further appears in the Veeder v. Mudgett case that the défendants had not 
only voted for the increase, but accepted their proportions of the increase 
stock thereunder, took dividends upon it, and held it out to those deal- 
ing with the corporation as an actual coraponent of its capital. It was 
found by the référée that each of the défendants had himself done some 
act which brought him and them within the range of the estoppel relied 
on by the creditors, who were directly seeking relief in that suit. In the 
estoppel set up by the receiver in the présent case it is not claimed that 
Winters, Stanage, and Woods hâve themselves or either of them done 
any such acts, nor that any creditor of the association was misled or de- 
ceived and thereby injured by what the bank did in representing that its 
capital stock was $2,000,000, so as to bring the case within the décision 
in Veeder v. Mudgett, even conceding its application to the question hère 
involved. In the case at bar the position of the parties is in many re- 
spects différent from that in the Veeder v. Mudgett case. Hère the rela- 
tion of the subscribers for the new stock to the association, so far as ap- 
pears by the pleadings, was not that of actual or even of de facto stock- 
holders claiming and asserting the rights and participating in the man- 
agement of the corporation as such, so as to make or constitute the bank 
their agent in any proper or even qualified sensé. Under and by virtue 
of their subscriptions they sustained only contractual relations to and 
with the association, until the bank acquired the authority or power to 
issue valid stock in compliancawith its agreement and undertaking so to 
do, and allotted to them their respective shares. The association never 
secured the authority to issue the stock subscribed for, never performed 
its part of the contract by placing itself in position to issue or by issuing 
valid stock, but in lieu thereof falsely represents to the public that it bas 
increased its stock to $2,000,000; and this misrepresentation is relied on, 
not only to eifect a change in the relation of the subscribers to the asso- 
ciation, but to impose upon them the burdens and obligations of actual 
stockholders. The authorities brought to our attention do not support 
such an extension of the doctrine of estoppel, which is never invoked to 
confer corporate powers. No estoppel can properly arise in any case 
where the party's direct and affirmative act could not bave made the 
transaction valid. What the FidelityBank did in misrepresenting what 
did not lie within its power or that of its stockholders to do by their own 
action, cannot, upon any sound principle, be taken and accepted as the 
équivalent of, or the substitute for, the power it did not possess. Par- 
ties deceived or misled to their damage by such misrepresentations must 
seek relief against those making or responsible for the false statement, as 
individuals, but cannot look to them in the character of stockholders 
created undèr the opération of an estoppel, in the absence of power on 
their part or that of the association to establish that relation. This con- 
clusion is Sound in principle, and is, as we think, supported by the au- 
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thorities. See SœvRl v. Thayer, 105 U. S. 143; Charleston v. Bank, 5 
Rich. Law, (N. S.) 103; Page v. Austin, 10 Can. Sup. Ct. 140-170; 
Schieroiiburg v. Stephens, St. Louis Ct. App. (MS. opinion,) decided in 
November, 1888; TSibeWorlcsv. Machine Co., lidMass. 5-11. Thea,bove 
case of Schieronburg v. Stephens covers the questions presented in this case, 
and the facts relied on to create the estoppel and defeat the relief sought 
were much stronger and fuUer than those set up by the receiver in the 
présent suits. 

The claim made by one of the côunsel for the receiver, that his posi- 
tion as the représentative of creditors is better than that of the Fidelity 
National Bank, and that he can enforce rights on behalf of creditors 
which would not exist in favor of the association, is not sound, as ap- 
plied to a case like the présent. When the conclusion is reached that 
Winters, Stanage, and Woods are onlyto be regarded and treated assub- 
scribers forvalid stock which has not been and cannot be issued to them 
by the association, the receiver cannot, in behalf of either the bank, 
stoekholders, or creditors, enforce against them any right which the as- 
sociation could not itself hâve asserted. A receiver cannot enforce the 
payment of subscriptions to stock which the corporation could not hâve 
enforced at the time of his appointment. Cutting v. Damerd, 88 N. Y. 
410. In respect to contracts of this character the receiver occupieS rib 
position superior to that of the bank, for the reason that the corporatè 
management, while in charge of its business, just as much as a receiver 
after his appointment, represents the interests of ail persons, creditors as 
well as shareholders. When the corporation is insolvent, the rights of 
creditors in respect to the corporatè assets become most prominent, and 
a receiver appointed to administer or collect such assets is regarded as 
more directly the représentative of creditors. In a certain class of casés 
a receiver may assert rights which the corporation could not. Thus he 
may disafSrm illégal and fraudulent transfers of corporatè property, and 
may recover its funds and securities which bave been misapplied. Thfe 
governing officers of a corporation cannot, for example, release a stock- 
holderor a subscriber for its stock from his obligation to pay, to the préj- 
udice of creditors. They cannot return to stoekholders the capital stock 
of the corporation, which constitutes a trust fund for the benefit of cred- 
itors, to the injury of such credllors. They can make no fraudulent dis- 
position of the corporatè property for their private benefit, or for the 
benefit of the stoekholders, leaving creditors unprovided for. Thèse and 
like transactions involving the misapplication or fraudulent disposition 
of corporatè property a receiver may disaffirm, and recover such assets 
for the benefit of creditors, when the corporation might not be in posi- 
tion to do so. Wood V. Dummer, 3 Mason, 808; Ourran v. Arkansas, 15 
How. 304; Burke v. Smith, 16 Wall. 390; New Aîbany v. Burke, 11 Wall. 
96, and Sawyer v. Hoag, 17 Wall. 619, — afford illustrations of the casés 
in which receivers may assert rights which the corporation or corporatif 
management could not enforce. But the présent case involves no svich 
principle. Subscribers to the new stock, which they bave not and can- 
not obtain, are in no sensé the récipients of the corporatè property or as- 
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sete which hâve been fraudulently or wrongfuUy divegted, misapplied, 
or disposed of, to the préjudice or creditors. The rights and obligations 
growing'out of thèse subscriptions rest upon contract, and in respect to 
such maiters the receiver stands precisely in the shoes of the association, 
and*can only enforce what it could hâve enforced.at the date of his ap- 
pointment, and is subject, so far as the assets of the bank are concerned, 
to the same obligations as the bank would hâve been under had it 
confinûed in existence, and never passed into the hands of the receiver. 
The Pidelity National Bank could not, under thefacts stated, bave enforced 
the payment of the notes executed by Woods and Stanage; heither can 
the receiver do so. Winters could hâve recovered his deposit made on 
his subscription as against the association, and he is entitled to its allow- 
ançe as a valid claim against the assets of the bank in the hands of the 
receiver, so far as anything disclosed by the pleadings appears. Sub- 
scribers may not ia every case recover back deposits paid on subscribing 
for shares in contemplated corporations, or proposed increases of capital, 
where the sçheme of incorporation or the proposed change proves a fail- 
ure. In some cases the right of recovery will dépend on the meaning 
/aiid intention of the parties as expressed in the subscription agreement. 
If, for instance, it appears to hâve been the intention or understanding 
,qf the parties that the deposit made on the subscription should be used 
ançi appliéd, towards the furtherance or acconiplishment of the scheme, 
aiid it is so applied, the subscriber may not be able to recover it upon 
the fàilure bf the enterprise. When, however, such deposits are made 
in order to comply with some statutory requirenient, and without any 
intention on the part of the subscribers or right on the part of the corpo- 
i^tion to otherwise apply the same, then, upon failure of the scheme, 
tjbe subscribers are entjtled to hâve their entire deposits returned. The 
deposit made by Winters on his subscription clearly falls within this lait- 
ter category, inasmuch as it was màde in compliance with the statutory 
réquirement that the money should be paid in before the new stock could 
pe legally issued, and there is no fact or circumstance disclosed in the 
casç to show that he intended to make such deposit with any other in- 
tention or for ftny other purpose. 

Our conclusions are, therefore, that the exceptions taken by Winters 
to the apswer pf the receiver should be allowed; that the demurrer of 
Wopd to the reply of the receiver in his case is well taken, and should 
jbe sustained, and that the demurrer of Stanage to the first paragraph of 
thé receiver's reply to his answer is well taken, and should be sustained. 
The second paragraph of the receiver's reply to Stanage's answer dénies 
that the note he executed to the Fidelity National Bank, and which is 
sued on, was delivered to said bank in payment of his subscription to 
tiié proposed increase of capital stock, as alleged in his answer. This 
déniai présents a proper, issuable fact, which the court does not under- 
stand as being demurred to. Excluding this second paragraph of the 
reply to Stanage's answer, the exceptions taken by Winters and the 
demurrers interposed by Woods and Stanage are sustained, and judg- 
rnen.ts, will be entered accordingly in each of the cases, with costs. 
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Western Land & Emigration (Jo. «.uuiîjauj.t et «i. 

{Circuit Court, E. D. Louisiana. January 24, 1889.) 

Equity— Mtjltifariotjsness. ' 

Where the same relief is asked against several défendants, and ail based on 

the same transaction, and it appears that, unless they can be joined in one bill, 

70 or 80 suits, ail growinç ont of the same characterof transactions, will hâve 

to be brought, the bill wiU not be held bad for multifariousness. 

In Equity. On motion for injunction pendente lite. 
E. Howard McOaleb and W. H. Smith, for coraplainant. 
S. L. CfUmore and Wynn Rogers, for défendants. 

Pardee, J. This cause bas been submitted on a motion for an in- 
junction pendente lite. The defendant's main objection is that the bill is 
multifaripus. The gênerai rule with regard to multifariousness isclearly 
stated in Coop. Eq. PI. 182, as folio ws: 

"The court will not permit several plaintiffs to demand by one bill sevèral 
matters perfectly distinct and unconnected against one défendante nor one 
plaintiS to demand several matters of distinct natures against several défend- 
ants." 

But Mr. Cooper, in commenting on this rule, allows that there Are 
many exceptions, mainly for the purposé of preventing a multiplicity of 
suits, and where the rights çlaimed grow out of the same transaetion. 
Justice Story, in commenting upon the same question, says: :> 

"A bill is not to be treated as multifariousbecause it joins two good causes 
of complaint growing out of the same transaction, where ail the défendants 
are inlerested in the same claim of right, and where the relief asked in rela- 
tion to eaeh is of the saine gênerai character. * * * Indeed. the objection , 
of multifariousness, and the circumstances under which it will be allowed tô' 
prevail or not, is in many cases, as we shall hereafter see, a matter of discré-' 
tion, and no gênerai rule can be laid down on the subject." See Story, Eé; ' 
PI. §284. 

In this case the same relief is asked against the several défendants,' ' 
and ail based upon the same transactions. Unless they can be joined in . 
one bill; a multiplicity of suits, — 70 or 80, — ail growing out of the Sftïne 
character of transactions, would hâve to be brought. Therefore the ob- 
jection of multifariousness, in my opinion, ought not to be allowed. On 
the other grounds of opposition to the injunction pendente as prayed for, 
in order that the question may be presented fuUy, and the statu», qua . 
maintained, (without committing myself to a fixed. opinion,) I amjn- , 
clined to think that the injunction should issue, and it is so orderçd,); ; 
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NussBAUM et d. V. Northern Ins. Co. et al. 
{Circuit Court, 8. D. Qeorgia, W. B. January 3, 1889.) 

1. iNstTRANCB— Aliénation op Pbopeett — Statutes — Construction. 

■ Where the state statute provides that " an aliénation of property insured, 
and a transfer of the policy without the consent of the insurer, voids the in- 
surance, but the hypothecation or création of a lien thereon does not void it, " 
heWi, that a deed to a créditer, to secure a debt, with réservation of balance, 
and the right to redeem ail by payment, is not such aliénation. 

2. Samb — Condition in Policy. 

Where the policy stipulâtes as follows: "If the property be sold or trans- 
ferred, or any change takes place in title or possession, the policy shall be 
void, " — TielA that, in the absence of précise stipulations identifying and forbid- 
ding the transaction, the deed pledging the property to secure a debt, coupled 
with rétention of possession by the maker, and the right to sell in usual course 
of liis business, and to redeem entirely by payment, is not such change of 
title as. will avoid the Insurance. 

3. Same— Insttrablb Intbkest. 

Where the destruction of the property pledged to secure a debt would leave 

the debt still unpaid, the debtor in possession of the property pledged has an 

, insurable interest therein, and the measure of his loss would be the value of 

the property burned, and whiçh otherwise would hâve gone to reduce his in- 

dèbtedness. 

ifiyUabw by the Court.) 

At Law. ' 

Actions upott insurance policies, by M. Nussbaum & Co. against the 
Northern Insurance Company of London and Aberdeen and others. 

Bacon <& Rutherford and Hël & Harris, for plaintiffs. 

Lyon & fistes and Du Pont Ouerry, for défendants. 
' Speeb, J. The plaintifF has brought seven actions upon as many in- 
surance policies against the companies issuing them, The actions are on 
trial (the issues in each case being the same) before the same jury. Be- 
fôre submitting évidence, the plaintiff has made a motion to strike cer- 
tain pleas of the défendants, which are as follows: 

"And for f urtlier plea the défendants say they are not indebted, etc., because 
Éheinàured, Fried & Hecht, without the consent of défendants, alienated the 
plroperty insured on the 27th day of November, 1886; for that on that day the 
sàid Fried &> Hecht signed, sealed, and delivered to M. Nussbaum & Co. a deed, 
a copy of which is hereto attached, by which they conveyed to M. Nussbaum 
& Co, the title to said property, and thereby voided the said policy of insur- 
ance." 

The plaintiflF moves that the third ground of the plea bestricken also, 
becauëe, as therein stated, it is conditioned in the policy that, if any 
change 'tàkes place in the title of the property insured without the con- 
sent of the défendant, "whether by sale, transfer, or conveyance," said 
policy shall be void, and that such change in the title did take place by 
the deed before' mentioned. The deed rel'erred to is set out in fuU as an 
exhibit to the plea, and is in the following language: 

"State of Qeorgia, Sibb County. This indenture, made the 27th day of 
November, 1886, between Fried & Hecht, a flrro composed of Joseph Fried 
and Robert Hecht, of the county of Bibb, of the one part, and M. Nussbaum 
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& Co., a flrm composed of M. Nussbaum and Jacob K. Fried, of the connty of 
Bibb, of the other part: Witnesseth that the said Fried & Hecht, for and ia 
considération of the sum of eight thousand dollars in hand paid at and before 
the sealing and delivery of thèse présents, the receipt whereof is hereby ac- 
knowledged, hâve granted, bargained.sold, aliened, conveyed, and conflrmed, 
and by thèse présents do grant, bargain, seli.alien.convey, and conflrm, unto 
the said M. Nussbautn & Co., their heirs and assigns, ail that stock of mer- 
chandise contained in the store-house Number 103 Cherry street, in the city 
of Maçon, said state and county, now occupied by said Fried & Hecht, said 
stock of merchandise consisting principally of fancy goods, crockery, glass- 
ware, tinware, wood and willow ware, notions, toys, etc., and every other spe- 
cies of Personal property in said store-liouse, including furniture and office fix- 
tures; also ail property that may be hereafter placed in said store-house, 
wliether differing speciâcally from said stock now on hand or not, and to 
which this deed is to attach. This deed is to attach on said stock for w bat is 
iiow due to the said M. Nussbanm & Co., and for ail future purchases and ad- 
vances, and any other indebtedness which may be incurred by said Fried & 
Hecht. ïhis deed is to follow said stock of goods toany building to which 
they noay be removed; also ail notes, books, and aocounts now on liand, and 
ail future notes and aecounts inade by customers of said Fried & IJecht. This 
conveyance is intended to opèrate as provided in sections 1969, 1970,,and 1971 
of the Code of 1882, in regard to the sales of property to secure debts and to 
pass the title of the property described into the said M. Nussbaum & Co., thé 
debt hereby secured being one note, dated Maçon, Ga., November 27. 1886, 
and due one day after date, for the sum of eight thousand dollars; and the 
said Fried & Hecht hereby agrées that if the debt to secure which this deed is 
made is not promptly paid at maturity, according to the ténor and effect of the 
said note made at the exécution hereof, then the said M. Nussbaum & Co., his 
agent or ley;Hl représentative, may, and by thèse présents are authorîzed to, 
sell at pnblic outcry, before the court-house door in the county of Bibb, to the 
bighest bidder for cash, ail of said pioperty,,or a sufflciency thereof to pay said 
indebtedness, with the interest thereon, and the expenses of the proceeding, 
including fées of attorneys, if incurred, not to exceed ten per cent., after ad- 
vertising tlie time, place, and terms of sale in the ïelegraph, a newspaper 
published in Maçon, Ga., onte a week for four weèks; and the said M. Nuss- 
baum & Co., his agent or légal représentative, may raake to the puichaser or 
purchasers of said property good and sufflcient titles in fee-simple to tiie same^ 
thereby divesting out of the said Fried & Hecht ail right and equity that they 
may hâve in and to said property, and vesting the same in the purchase'r or 
purchasers aforesaid. The proceeds of said sale are to be applied, flrst, to tho 
payment of the said debt and interest, and the expenses of tliis proceeding; 
the remainder, if any, paid to the said Fried & Hecht, The said M. Nuss- 
baum & Co., his agent or légal représentative, shajl be authorized to proceed 
immediately to put the purchaser or purchasers in possession; the said Fried 
<^ Hecht covenanting and agreeingtosurrender the same without letor hinder- 
ance of any kind. 

"In witness whereof, the said Fried & Hecht, and their wives, who hereby 
consent to the executioïi of this deed, hâve hereunto set their hands, and ,af- 
flxed their seals, and deliveted thèse présents, the day and year flrst above 
written. Joseph Fbied. 

"Robert Hkcht. 
"Feiej>:& Hecht. 
. "Signed, sealed, and delivered in the présence of 
"ï. W. Glover. 
"J..T,RoDGEBS, Not. Pub. Bibb Co., Ga. 

«Recorded, Dec. 1, 1887." 
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■ The clause of the Insurance policy upon which défendant relies is as 
follows: 

"Or if the property besoM or transferred, or any change take place in title 
or possession, whether by légal prpcpss or judicial decree, or voluntary trans- 
(er or conveyance, this policy sliall be void, any custom or usage o£ trade or 
manufacture to the eontrary notwithstanding." , 

The défendant insista— i'îrst, that the deed was an aliénation of the 
property insured; second, that, even if it should net be such an "aliéna- 
tion" as would void the policy, it is, under the peculiar terms of the pol- 
icy, âuch a change in the title, by voluntary transfer and conveyance as 
wili hâve that effect. The question presented by the motion has been 
debated by the counsel for either party with unusual clearness, brevity, 
and précision of statement. It iaof vital importance, for if the pleas 
are sustained the actions will of course be defeated. It will be condu- 
cive, perhaps, to logical method, on account of the character of the 
pleas, to consider first, the argument of defendant's counsel, for in fact 
they assume the initiative, although formai motion was made by plain- 
tiffs. It is insisted that the deed set out in the plea is a distinct and 
undeniable violation of section 2807 of the Code of Georgia. This pro- 
vides that "an aliénation of the property insured, and a transfer of the 
policy, without the consent of the insurer, voids it; but the mère hy- 
pothecation of the policy or creating a lien on the property does not void." 
It is insisted that, since the deed in express terms conforma to section 
1969 of the Code of Georgia, that it passed the légal title, and was an 
absolute conveyance, The section last quoted isa statute, intended to 
give a prime and first right to the debt-paying value of the property so 
conveyed , to the grantee of the instrument executed under its provisions. 
Section 1969a provides: 

" Whenever any person in this state conveys any real propprty by dped to 
securé any debt to any person loaning or advancing said vend^r any money, 
or to s cure any other debt, and shall tiike a bond for tilles back to said ven- 
dor lipon ihe payaient of such debt or debts, or shall in like manner convey 
any Personal pro[ierty by bill of sale, and take art obligation binding the per- 
son to wbom said property was conveyed to reconvey said property upon the 
payment of said debt or debts, such conveyance of real or personal property 
shall pass the titlé of said property to the vendee, and shall be held by the 
courts of this state to be an absolute conveyance, with the right reserved by 
the vendor to hâve said property reconveyed to him upon the payment of tlie 
debt or debts intended to be secured agreeable to the terms of the contract, 
and not a mortgage." 

It is important, also, to consider another part of the same act — ^sec- 
tion 1971 of the Code. It is as follows: 

"The vendor's right to a reeonveyance of the property upon his complying 
with the contract shall not be affecled by any liens, incumbrames, or rights 
which would otlierwise attach to tbe property by virtue of the title being in 
the vendee, but the rifjht of the vendor to a reeonveyance shall be absolute 
and permanent upon his complying with his contract with the vendee, accord- 
ing to the teruis." 
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It is urged for the défendant with great eamestness that the instru- 
ment is caïled a "deed;" that it "grants, bargains, aliens, conveys, and 
«onfirms;" that it gires an absolute right to sell; that it conféra absolute 
seizin upon Nussbaum; and that the statute, and repeated décisions of 
the suprême appellate court of the state leave it no longer open to dis- 
pute that under such a conveyance the title absolutely passes. In sup- 
port of this proposition, among many others, the following cases are 
■cited: Roland v. Coleman-, 76 Ga. 652; Biggers v. Bird, 55 Ga. 650; 
Carsw^ V. Hartidge, Id. 412; Johnson v. Trust Co., Id. 691; Behn v. 
Phillips, 18 Ga. 466. In reply to the contention of the defendant's 
counsel the plaintifTs make the broad assertion that, if the deed, or other 
instrument to alienate or change the title is given to secure a debt, with 
the right existing either by opération of law, or by express réservation 
to redeem the property pledged, it is neither an aliénation nor, in the 
absence of an express stipulation, identifying the conveyance aiid for- 
bidding it, such a change of the title as will avoid the Insurance. In the 
maintenance of this proposition great reliance is placed upon the décis- 
ion of the suprême court of Georgia in Insurance Co. v. Feagin, 62 Ga. 
^15. In that case the policy made the insurance void in case of "any 
sale, transfer, or change of title in the property without the company's 
consent, indorsed on the policy." It was pleaded there that the insured 
had no title at the time of insurance. They had simply an interest un- 
der a bond for titles. The property had been previously transferred to 
■one Ogden, as trustée, to secure a debt due to a trust association, and 
the trustée had in the same conveyance bound himself to reconvey to 
the assured on the payment of the debt. In that case, also, there was 
the same langnage of conveyance as in the deed befOre the court. There, 
-as hère, possession was left to the grantor, the assured. There, as hère, 
the grantee had the power, upon default, to fake possession of the prop- 
•erty, to bargain and sell at public or private sale, to exécute titles, and 
give possession to the purchaser, to apply the proceeds — Krst, to the pay- 
ment of the note; and, second, to account for any balance to the parties 
insured. There is this différence: In that case there was an indorse- 
ment on the policy that the loss, if any, is made payable to the trust as- 
•sociation, viz., the debtor intended to be secured; and this was done 
with the consent of the insurance company. The jury found for the 
plaintifF, and a motion for new trial was made upon the following ground, 
among others: Because the court charged that the deed to Ogden, trus- 
tée, was only a lien, and did not, without more, invalidate the policy; 
that it did not amount to a sale," there being no change of possession, or 
steps towards that end. 

Upon thèse facts the appellate court held "that, while the légal title 
passed, it passed to a trustée, partly for the use of the assured, in fact to 
secure a debt of his, and with the express feature to account to him for 
the balance. While ejectment might hâve been maintained upon the 
deed, still the équitable title, the real title, and the possession with rents 
and profits remained in the assured, who still held an insurable interest. 
■" The spirit and reason of the law in respect to insurance," said the court, 
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"is that the assured must not so alienate the property as to make the in- 
surer trust to another to take charge of the property, instead of the man 
with whom he bargained, and whom he was willing to trust." This 
would seem a practical and acceptable statement of the philosophy of 
this rule. How does the case at bar difler from the décision just quoted? 
In nothing, save that there ihe instrument of conveyance did not ex- 
pressly refer to section 1969 of the Code. But that section was then of 
force, and in substance and in operative language the deed was as per- 
fectly conformable to the statute as the deed hère. In truth, the lan- 
guage of the instruments is substantially identical; neither conveyed an 
indefeasible title. The law, as we hâve seen from section 1971, Code 
Ga., supra f then and now provided that "the right of the vendor to a re- 

i conveyance shall be absolute and permanent upon bis complying with 
his contract with the vendee according to the terms." 

Can it be doubted that Fried & Hecht had the right to redeem thèse 
goods by the payment of their debt to Nussbaums. The converse, in- 
deed, in the absence of spécial stipulations as to what aliénations or 
changes in the title shall invalidate the policy, so long as any interest re- 
mains dn the assured; thatisy so long as he retains an insurable interest 
therein the policy is operative to protect that interest. 1 Wood , Ins. 701 , 
and authorities cited. Again, it is évident that the destruction by fire 
of the property transferred to Nussbaurn would in no sensé release Fried 
& Hecht from the payment of the debt which it had been transferred to 
secure; and since, in that event, they would be deprived of the right to 
crédit its value upon their debt, the measure of their loss would hâve 
been the value of the property itself; otherwise it would bave gone to his 
crédit. 1 Wood, Ins. 701. Certainly this was an insurable interest. In- 

.surance being a contract of personal indemnity, no person can either 
çnter or remain in a contract to insure propeïty in which he personally 
bas no interest; but as long as his interest, légal or équitable, is of a 
character that, in case of injury, he would sustain a pecuniary loss, the 
contract is valid. In the case of a pledge to a creditor the assured's 
rights are not lost until the fuU title vests in the purchaser, without any 
right of rédemption on the part of the assured or his creditors. Strong v. 
àisurance Go., 10 Pick. 40; Bragg Vi Insurance Co., 25 N. H. 289. Hère 
the title passed, but the right of rédemption is not only expressly re- 
feerved by the conveyance, but by opération of law. We hold, there- 
fore, that there was no sUch aliénation as avoided the insurance, 

Now, does the stipulation of the policy against any change in title or 
transfer hâve that effect? Many cases were cited by counsel for the de- 
fendant to show that it had. In Iron Co. v. Assurance Oo., 46 Wis. 23, 
1 N. W. Rep. 9, it was held that a conveyance of the fee and taking 

' back a mortgage for the purchase money is suflQcient to put an end to 

•the policy. In Insurance- Go. v. AUen, 43 N. Y. 389, where the assured 
was simply a mortgagee, the transfer of the property mortgaged avoided 

; the: insurance. In Savage v. Insurance Go., 62 N. Y. 602, the insured 
sold and took back a mortgage for the purchase money. In Adams v. 

.Inmrance Co., 3 Benn. Fire Ihs. Cas. 30, a case from Maine, it was held, 
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in 1849, that where the insured made an absolute deed, and took back 
an unsealed promise to reconvey, that it voided the insurance, but the 
unsealed promise to reconvey was of no effect as title, and so the conven- 
ance was absolute. The.court besides expressly held that the conveyance 
had none of the équitable incidents of a mortgage, and, besides, the agree- 
nient to reconvey had been canceled bj' the erasure of the name of its 
maker. The conveyance being absolute upon the face of the deed, "it 
cannot," says the court, "be assumed that the title was defeasible." Ed- 
munds v. Insurance Co., (Mass.) 4 Benn. Fire Ins. Cas. 540, where the 
voiding language was, "ail altérations in the ownership, situation, or 
state of the property " in any material particular, is a stroug case for the 
défendants. But the court says plainly that the provision in the pol- 
icy was différent from any that has been contained in any other policy 
that has come before the court for interprétation. In Insurance Co. v. 
Ricker, 10 Mich. 279, the conveyance was absolute on its face, with noth- 
ing whatever to show a réservation of any character to the insured, and 
it was attempted to show this réservation by paroi. Hère the réservation 
is in the face of the deed as well as in the statute. In Mcintire v. Insur- 
ance Co., 5 Benn. Fire Ins. Cas. 251, there was a spécial provision that 
the entry of a foreclosure of a mortgage would void the insurance. This 
was a spécial identification of a forbidden act, and the court say that the 
" défendants might well be unwilling to continue to insure property which 
is So situated that its destruction by fire might be the easiest or only 
way to make it bénéficiai to the assured." That is not true in this case. 
The court has with care compared and considered every case cited by 
the defendant's counsel in their able and exhaustive argument, and has 
been unable to find a case where, under the gênerai terms, "any change 
or transfer of title," it has been held that a transfer to secure a debt with 
express réservation of interest in the property or its proceeds avoided the 
insurance. On the other hand, the décision in Insurance Co. v. Feagin, 
62 Ga. , supra, is a reliable précèdent to the contrary ; and while the court, 
in a gênerai question of commercial jurisprudence like this, might not 
be boùnd to adopt the conclusions of the state courts implicitly, if it 
differs therewith, yet it is always happy to do so whenever possible. The 
reasoning of the court in that case is clear and strong, and its effect upon 
the judicial mind throughout the country will be largely enhanced when 
it is noted that the lamented Chief Justice Jackson pronounced the dé- 
cision, and that the austère, rigorous, and penetrating intelligence of 
Wabnee assented to its conclusions. 

It is the duty of the court, wherever proper, to assist and protect the 
great and beneficent mission of insurance. On the other hand, forfeit- 
ures are not favored by the law, and in the language of the suprême 
court of Georgia, in Insurance Co. v. Cokman, 58 Ga. 254, "insurance is 
business, and not elaborate and expensive trifling. Of course, what is in 
any degree material should be allowed its due effect, but the absolutely 
immaterial should countfornothing." In conclusion it would seem that 
if a debtor was debarred from making a lawful pledge of his assets to se- 
cure a créditer by a threatened avoidance of insurance, it might hâve a 
v.37F.no.ll— 34 
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most injurioua efFect upon commercial confidence; and îf the companîes 
désire to accomplish this resuit, they must make their provisions ex- 
press, and leave nothing of ambiguity for construction and interprétation. 
The motion to strike the pleas is sustained. 



Ingersoll et al. v. Missouri Val. Life Ins. Co. et al. 
{Circuit Court, B. Kaneas. Pebruary 22, 1889.) 

1. iNstrBANCE— Company Betibinq- from Business— EQUiTT—JiniisDicTroif. 

Where a life insurance company bas for 10 years practically done no new 
business, and the premium receipts do not pay its running expenses, and its 
corporate existence is only maintained to tvind up its business, though the as- 
sets, according to insurance tables, are sufScient to pay policies in force as 
they are likely to mature, e^uity will entertain a biil by policy-holders to en- 
force the terminatipn of their contracts, and the payment of the présent value 
of their policies. 

2. Same. 

As the obligation of the company to pay arises only on the death of the 
insured, and as the company is not technically insolvent so that a receivership 
could be had, complainants hâve no adéquate remedy at law. 

In Equity. Bill by policy-holders of a life insurance company to en- 
force the termination of their contracts, and payment of the value of 
their policies. 

H. H. Ingersoll, for complainants. 

T, A, Hurd, for défendant. 

Brewer, C. This case, in its facts and in the, relief songht, is of a 
novel character. It is before me for final hearing on the pleadings and 
proofs. The complainants are policy-holders in the insurance com- 
pany défendant, which vrns both a mutual and stock company. Their 
policies were taken out in the years 1872 and 1873, and they are ail of 
the class known as "Registered Tontine Policies, Class A." At that 
time the company had a capital stock of $500,000, and was doing, for 
a company of its years, a large and prosperous business. Pamphlets 
and circulars were issued by it, picturing in glowing colors its prosper- 
ity, and the advantages of insuring with it. Some of thèse came into 
the hands of the complainants prier to their application for policies. 
As a matter of fact only $115,000 of the capital stock had been paid 
in. The financial panic of 1873 impaired the business of the company, 
and subséquent financial troubles in Kansas continued to interfère with 
it, so that about the close of 1877 the company withdrew ail its agents 
ifrom the field, and ceased to solicit insurance. Its capital stock was 
reduced from $500,000 to $100,000, and the effort of the company bas 
since been to wind «p its business. The effect of this bas been that 
through lapses, purchases of policies, and settlements with parties, the 
..number of policies — at one time over 6,000 — bas been so reduced that 
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on December 31, 1887, there were only 410 in force, and of thèse onlj' 
29 were premium-paying. Thèse 410 policies amonnt to $316,213.94. 
The total premiums received in the year 1886 were $3,779.25; for the 
year 1887, $2,665.07. The total expense of the eompany in 1886 was 
$6,442.77. The foUowing table will show how the policies hâve dimin- 
ished: 



Jan. 1, 1873, 
Dec. 31. 1874, 
Dec. 31, 1875, 
Dec. 81, 1876, 
Dec. 31, 1«77, 
Dec. 31, 1878, 
Dec. 31. 1879. 
Dec. 31, 1880, 



$7,562,360 00 
6,566.785 00 
5,207,771 00 
4.397,137 00 
2,332,250 00 
1,387,309 66 
1,030,642 00 
823.716 00 



Dec. 31, 1881, 
Dec. 31, 1882, 
Dec. 31, 1883, 
Dec. 31, 1884, 
Dec. 31, 1885, 
Dec. 31, 1886, 
Dec. 31, 1S87, 



$734,192 00 
648,551 80 
501.913 16 
446,713 21 
405,761 16 
370.941 89 
317,212 86 



The receipts hâve diminished in something like the same proportion, 
so that now the premium receipts do not pay the runuing expenses of the 
défendant. Since 1877 it has practically done no new business. It is 
in no just sensé a going concern. While its corporate existence has been 
maintained, it has been simpl}' maintained for the purpose of winding 
up its business. It is true that its assets, according to Insurance tables, 
are sufficient to pay the policies in force, as according to the laws of 
mortality they are likely to mature, so that it cannot be held that the 
Company is actually insolvent. Now upon thèse lacts I remark that, 
confessedly, the complainants hâve no remedy at law. The obligation 
of the Company to pay arises only on the death of the insured, and that 
event has not transpired. And again, as the eompany is not technically 
insolveut, it is at least doubtiul whether proceedings conld be sustained 
looking to a receivership and the immédiate winding up of the afîàirs of 
the Company; so that the complainants' remedy, if any they hâve, is, in 
a case like the présent, in a court of equity to enforce the termination of 
their contracts, and the payment to them of the présent value of their 
policies. It is, I think, one of the settled propositions of law that when 
an insurance eompany becomes insolvent, and its assets are taken posses- 
sion of by the court for distribution among its creditors, that policies not 
yet matured will be adjusted at their surrender value, and tothatamount 
established as présent obligations against the eompany. Is the right to 
do this limited to cases of insolvency, or may it be extended to those 
cases in which the situation of the respective parties renders it inequitalle 
to compel the further continuance of the contractual relation? I think 
the answer to this must be that when the situation of the parties, even 
withoul any wrong on the part of either, becomes so changed that the 
continued enforcement of the contractual relation Works péril to the one 
party without benefit to the other, a court of eqi-'ty may interfère, and 
déclare the contract at an end. There is underlying every contract of in- 
surance between the insured and the insurance eompany a just expecta- 
tion that the eompany will continue the insurance business, adding to its 
assets by new insurance, and from the premiums thus received diminish- 
ing the pro rata of expense upon each policy-holder. True, nothing of the 
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kind is expressed in the contract, but that is the expectation upon which 
ail contracts of insurance are entered into; and whenever that expectation 
fails, — fails for a séries of years, and so far fails that the premiums re- 
ceived do not pay the expenses of carrying on a corporate existence, — 
then it would be gross inequity to compel the insured to continue hia 
payments with the constantly vanishing expectation of receiving anytliing 
at the maturity of his policy. For 10 years this insurance company has 
been moribund. It is not yet quite a corpse, but its steady and sure 
progress is towards dissolution and death; and there must corne a time 
— and it seems to me it has in this case — when it would be unjust to 
compel thèse complainants to remain bound to this dying corporation. 
It is not necessary to impute misconduct or fraud to the officers of this 
corporation; indeed, while this is charged in the bill, I think the testi- 
mon}' fails to show anything of the kind. The truth is, that, finding the 
insurance business unprofitable, in good faith the company has proeeeded 
to wind up its business, seeking, as was of course legitimate, to save to 
the stockholders tlieir investment; so that I deem it unnecessary to enter 
into any considération of the facts presented as to the alleged misappro- 
priation of funds or other misconduct by the officers. I think they bave 
acted honestly, and according to their best judgment; but notwithstand- 
ing this I cannot avoid the conviction that the complainants are entitled 
to a release for the reasons I hâve above indicated. As my Conclusions 
are in favor of the equities of the complainants, it foUows that their fail- 
ures to pay premiums since the filing of this bill hâve worked no forfeit- 
ure. I might criticise in some respects the action of the company in re- 
spect to attempted payments, but as that is a minor matter, not affecting 
the substantial rights of the parties, I shall waste no time upon it. I 
think the complainants are entitled to a decree declaring the contracts at 
an end, and giving to them an allowance against the company for the 
amount of the surrender value of their policies. If the parties can agrée 
upon this amount, it will be inserted in the decree; if not, I will refer 
the matter to some actuary, to state the amount of such surrender value. 



RicHARDSON et al. V, The Charles P. Chouteatj. 

(Oirevit Court, B. D. Louisiana. January 29, 1889.) ' 

Oabbieks— Of Goods— Connecting Carriers— Liabimtt for Loss. 

Each of several Connecting carriers is liable to the pwner on a through bill 
of lading issued by the flrst, for damages to goods shipped, with recourse 
: against the ona in faul t. 

In Admiralty. Appeal from the district court. 

Libelby Richardson & May for injuries to certain cotton. Decree for 
libelants. Claimants appeal. 
■ 0. B. (Sianswin, for appellants. , ^ 
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Bayne & Denegre, for appellees. 

Pabdee, J. a libel is brought by consignées to recover damages on 
certain consignments of cotton delivered in New Orléans by the steamer 
Chouteau. It appears that shipments of varions lots of cotton from 
points in the state of Arkansas were made on through bills of lading by 
the steam-boats Ida Darragh and E. W. Cole; that the cotton was car- 
ried to Terrent, Miss., and there reshipped on the Chouteau, which de- 
livered the cotton at New Orléans. The Darragh and Cole gave clean 
clean bills of lading as to the condition of the cotton, and made through 
freight. The Chouteau took the cotton at Terrent, without executing 
independent bills of lading. The évidence shows that the cotton when 
received by the Chouteau was in about the same damaged condition as 
it was when delivered in New Orléans. The caseseems tobeon ail fours 
with the case of Barp v. ITie Grand Era, decided in this court in 1871 , by 
the late Justice Woods, and reported in 1 Woods, 184, whera it was held: 
"When several carriers unité to complète a line of transportation, and 
receive goods for one freight, they are each liable for damages, subject 
to réclamation against the party by whose act the damage gccurred;" 
and it was well said by the learned justice that, "any other rule which 
subjects shippers and consignées to such great inconvenience and uncer- 
tainty is to amount to a déniai of a remedy. It sometimes occurs that 
in the course of the transportation freight passes into the custody of four 
or five différent steamers or railroads, ail forming one line, and giving 
through bills of lading. To require the owner to ascertain to which one 
the damage is attributable before he brings his action, is putting a bur- 
den upon him which makes relief almost impossible. Each carrier is 
the agent of ail the others to accomplish and complète the carriage and 
•delivery of the goods, when a through bill of lading is given, and freight 
charged." The évidence, however, in this case is not suffi ciently defi- 
nite and certain as to the amount of damage, and the case should go to 
a commissioner to report, unless the respondents are satisfied that the 
ainount claimed is the proper amount. 



TRANKFnET Whisky Process Co. V. MiLT. Ceeek Distilling Co. et cd. 

(Circuit Court, S. D. New Twk. February 6, 1889.) 

1. Patents fob Inventions— Novelty — Pbocess pok Making Whisky. 

Letters patent No. 263,087, August 33, 1882, to M. J. Allen and W. B. Brad- 
ley, are for a process of making whisky, consisting in the utilization of the 
small partiales of sugar, starch, andyeast contained in the slop, in the subsé- 
quent opérations of whjsky-making, by straining the slop of chaiï and other 
large particles, and cooling it quickly to prevent the accumulation of acid. 
The slop in a sweet condition, with the small particles in suspension, is added 
• to the liquid in the mash tub at the end of the mashing. Hetd, that though 
the utilization of the slop from which the fine particles were lost, and the use 
of Btraining and cooling apparatus were old, yet, the utilization of the small 
particles being new, the patented process is a uovel one. 
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2. Same. 

The patent îs not for the same invention as that described in the patentof 
July 6, 1880, to the same patentées for the process of freeing the slop, and in- 
troducing the liquid obtained in place of water in the succeeding processes of 
fermentation, the latter not contemplating any straining or cooling of the 
slop. 

3. Same— Prioh TJsb. 

With référence to the défense of prior ose, the original application and sub- 
séquent applications for divisional patentsare to be treated as the same con- 
tinuons proceeding. 

4. Same— NovELTT— BuRDBN of Proof. 

The grant of letters patent créâtes a presumption of novelty, which the de- 
fendant in a suit for infringement must disprove, and where the évidence 
leaves the question of the production of a new resuit in doubt, the validity of 
the patent will be sustained, and the question of its value will be left for liti- 
gation on the accounting, especially wheie défendant has abandoned the use 
of the invention. 

ïn Equity. 

Bill by the Frankfort Whisky Process Company against the Mill Creek 
Distilling Cîompany and others for the iniringement of a patent. 
£. N. Dickerson and E. N, Dickerson, Jr., for complainant. 
Bristow, Peet & Opdyke and ParMnson & Parkinson, for défendants. 

Waij^ce, J. This suit is founded upon letters patent No. 263,087, 
granted August 22, 1882, to Marshall J. Allen and William E. Bradley, 
upon an application filed April 29, 1882, for "process of making whisky." 
The complainant allèges that the défendants infringe the first, sçcond, 
and fourth claims of the patent. The défendants interpose nearly ail 
the statutory défenses. The patent in suit is one of three patents granted 
to the same patentées for improvements in the process of making whisky. 
A proper understanding of the case requires some considération of each 
of thèse patents. The first was granted July 6, 1880, and the inven- 
tion therein as stated in tjie spécification, consists "in freeing the slop or 
spent béer of bran and other solid partiales, and emploj'ing the remain- 
ing liquid portion iti place of water in the succeeding opérations with the 
fresh grain." The succeeding opérations are "thinning down the mash, 
mashing the grain, and fiUing up the fernienting vats." The advantages 
of using the liquid of the slop after the solid particles hâve been elim- 
inated are stated in the spécification as foUows: 

"The starch and sugar in tlie slop or spent béer, which it is tlie dbject of 
this process to save, are nearly ail retained in the liquid portion after st'para- 
tion. As only this liquid portion is usi'd in tlii.s process, tlierc is obtained by 
the séparation of the bran, cbaiT, and coaise particles of grain a greatly re< 
duced bulk of inaterial, tlius making it poKSible to get into tlie fennenting 
vats with thi' mash the maximum quantity of the starch and sugar contained 
in the slop or spent be-r. It wquld be impossible to use tlie slop or spent 
béer with the bran, cliaff, and coarse particles of grain in it in sufficient quan- 
tity to obtain the results reached by this process, viz., the saving of the starch 
and sugar iu the slop, and their conversion into aicoliol, for the reason that a 
few répétitions of the process would cause such an accumulation of bran, 
chaff, and coarse particles of grain in the f ermenting vats, that the béer will 
become thick, and it would be impossible to work it. By this process, thère- 
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fore, the starch and sugar in the slop or spent béer wbicli were not converted 
intoalcohpl by the first fermentation, are introduced into the fermenting vats 
with the mixed mash, and thus are subjected to a second fermentation, pro- 
ducing a large percentage o£ alcohol which has heretofore been lost." 

No mode of treatment of the slop in order to effect a séparation of the 
liquid from the'solid particles, or to use it in the subséquent processes, 
is pointed out in the patent; and the daim is broadly for the process of 
freeing the slop and introducing the liquid obtained in place of water in 
the succeeding processes qf fermentation. This patent was worthless. 
There was no novelty in the broad process described and claimed. This 
sufficiently appears by a référence to the treatise of Dubrufaut on the Art 
of Distillation, published in Paris in 1824. He says: 

"In a continuous opération the spent liquor or swill which ia drawn from 
the still ought to be stored in hogsheads, or in a cistern constructed for the 
purpose. There tJie solid matter ia deposited and the clear liquid floats above. 
This liquor may be prolitably employed in succeeding opérations to diiute the 
mash. It is found that this practice has the advantage of bringing to the fer- 
mentation a liquor which still contains fermentable matters which hâve es- 
caped in the préviens séparation. This course niay be continued through 
many successive opérations. « * * We should cease to use the clear por- 
tion of the spent liquor when, after raany opérations, it has become soacid as 
to injure, ratber than support, the vinous fermentation." 

The material parts of the spécification of the patent in suit are as fol- 
lows: , 

"The object of our invention is to increase the yield of whislçyfrom a given 
amount of grain by utilizing in subséquent processes the refuse product of 
previous procesSes; and this we do by first preparing the refuse product, and 
bringing it into a condition in which it may be advantageously used, and sec- 
ondly by introducing such prepared product into the subséquent processes of 
whisky-maldng. By our improvement we separate from the slop or spent 
béer the bran, chaff. and refuse particles by mechanical raeans, and then sp 
operate with the strained slop as to préserve it from acetic, lactic, or putrid 
fermentation, and utilize it in the process of making whisky, retuining with 
it ail thé useful bodies Which it contains. It is well known that the spent 
béer contains, in suspension, in the first place, a considérable amount of refuse 
material of comparatively large size, such as the chaff, bran, and larger parti- 
cles of grain, and in the second place, minute particles of sugar or glucose, 
starch, and yeast. This second class of particles it is very important to pré- 
serve and introduce ihto the subséquent opérations of whisky-making. This 
class of particles are so minute as that they will pass through the meshes of a 
fine sieve, and yet are sufilciently solid and separate from the liquid to form a 
deposit in any vessel in which the liquid may remain at rest. The purpose of 
our invention isto retain thèse fine or valuable particles in the liquid which 
is to be returh'ed, and to separate from this liquid the coarse or refuse parti- 
cles, while at the same time the liquid is maintained in a sweet condition. 
In carrying out our process practically the slop or spent béer as it is blown 
from the still is run through a straining apparatus similar to the bolting ma- 
chine in a ttour-mill, provided with a copper wire straining cloth of about 
thirty wires to the inch. The thick portion strained out is rejected, and may 
be used as food for càttle, and the liquid portion is run through a coil in a 
tank of cold water, or some équivalent apparatus. In this way it is rapidly 
cooled from a température near the boiling point down to a point as low as 
the water will produce. It should be below 80 deg. This cool liquid slop is 
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then stored ready for use in a tank siipplied with suitable agitators to keep 
tlie small particles which it may contain in suspension, or to stir tiiem up pre- 
vions to tiie furttier utilization of the slopi. It is absolutely necessary for the 
best resiilts of oiir process tliat ail of the sugar, starch, and yeast particles be 
returned with the spent béer, and utilized in the subséquent opération of 
mailing whisky. Having so mechanically strained or ftltered and cooled our 
spent béer, we add this cold slop to the liquid in the mash-tub at the end of 
the masliing, for the purpose of cooling and thinning down the mash, and 
when the mash is rnn into the ferraenting vats we also use the cold.thin slop 
or spent béer to complète the fllling up of the ferœenters, instead of water. 
We find as the resuit of this process a greatly increased yield, which we can- 
not obtain in any other way known to us. The spécial points to beobserved 
in carrying out our process successfuUy a.Te— First, the sieving or séparation 
by mechanical means — preferably an ordinary sieve — of the coarse or refusé 
particles; secondly, the cooling of the slop or spent béer quickly, by suitable 
means, in order to prevent the increaseand accumulation of acid in the same; 
and, tldrdly, the returning of this slop, together with the valuable particles 
which it contains, and its utilization in the subséquent processes of whisky- 
making." 

The application points out that the broad idea of utilizing the spent 
béer is old, but as used previously the spent béer bas been allowed to 
stand and setUe and deposit without attempting to return the sugar, 
yeast, and starch partiales which bave been deposited. The spécification 
contains the following disclaimer: 

"We do not hère claim the saving of the sugar, starch, and yeast of spent 
béer by first freeing the latter of its coarser particles by mechanical means, 
maintaining the usef ul particles in suspension, and then using this slop with 
its suspended ingrédients in a fresh naash, as this forms the subject of a sepa- 
rate application for letters patent of which this is a division." 

The claims in controversy are as foUows: 

" (1) In the manufacture of whisky, the process deseribed, consistîng in rap- 
idiy cooling spent béer, and then mixing the slop with fresh material for sub- 
séquent fermentation, substantially as set torth. (2) In the manufacture of 
whisky, the process of saving the sugar, starch, and yeast contained in spent 
béer, which consists in freeing such spent béer, before permitting it to cool, 
by mechanical means, — such as sieving ofC the bran, cliaflf, and other coarse 
waste particles, — rapidly cooling the thin slop, and then adding the same to, 
and mixing it with, fresh material for subséquent fermentation, substantially 
as set forth. * * * (4) In the manufacture of whisky, the mode of sav- 
ing the sugar, starch, and yeast contained in spent béer, and iu using the 
same, whic^h consists in freeing the spent béer of coarse particles by mechan- 
ical means, — such as a sieve, — of rapidly cooling this thin slop, of causing 
such an agitation of the slop as wlU hold the particles of sugar, starch, and 
yeast in suspension, and then mixing the thin slop sotreated with fresh grain, 
substantially as set forth." 

The patent in suit originates in an application for a patent for an im- 
provement in the process of making whisky, filed by the patentées in 
June, 1881. That application deseribed the process above set forth in 
the spécification. That application was amended by another in the nat- 
ure of an application for a divisional patent, filed by the patentées Oc- 
tober 29, 1881. The latter application deseribed two of the three steps 
of the process deseribed in the first application: (1) The séparation of 
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the coafse particles from the minute ones by mechanical means; and (2) 
the agitation of the liquid, to keep the fine particles in suspension ; and 
stated that the liquid was to be used in the way pointed out in the first 
application, — that is, at the end of the mashing and subsequently. But 
it contained two claims for the use of strained slop in a manner appar- 
ently not contemplated by the first application, to-wit, for the use of 
the strained slop while hot, during the process of steeping the malt be- 
fore the end of the mashing. It also contained this disclaimer: 

"When theslop is not to be used immediately it sliould becooled to prevent 
injurious fermentation; but the cooling is iiot made the subject of this appli- 
cation, but of another division thereof." 

In April, 1882, the patentées filed another amendment to their appli- 
cation of June, 1881, in the nature of an application for a divisional 
patent, which is the laasis of the patent in suit. This application de- 
scribed the process of the spécification, and contained the disclaimer 
which is a part of the spécification. Thereafter the first divisional ap- 
plication was declared by the patent-office to be in interférence with the 
claim of a pending application of one Taylor, and the subjectr-matter in- 
volved in the interférence was stated by the office to be as foUows: 

"In the manufacture of whisky, the process which consists in screening, 
straining, or otherwise mechanically separating the bran and other eoarse 
matter ftom the spent béer, and then mixing it, before it is permitted to be- 
come cold, with fresh raaterial for subséquent fermentation." 

While that application was in interférence the patent in suit was issued; 
the application of April, 1882, for a divisional patent being treated by 
the office as a new application. October 23, 1883, a patent was granted 
upon the application of October 29, 1881; that application for a divis- 
ional patent being also treated by the office as a new application. The 
patent-office had theretofore treated the patents as divisional patents, by 
requiring cross-disclaimers to be filed. The spécifications in each foUow 
the terms of the divisional application, but each patent contains claims, 
the language of which is appropriate to specify the invention described 
in the other. This circumstance bas complicated the question of con- 
struction of the patent in suit. It is obvions that both patents must be 
read and considered together, in order to ascertain the true construction 
of the claims of either. Each patent contains a disclaimer in the ternis 
used in the divisional application. It is apparent that it was the inten- 
tion of the patentées when they filed their application of October 29, 1881, 
to reserve as the subject of a second divisional patent every thing described 
in the application of June, 1881, which did not relate to the usp of hot 
strained slop in the processes of whisky -m aking. That the patent-office 
understood this to be the meaning of the disclaimer in that application 
is plain from the language of the déclaration of interférence. The dis- 
claimer in the patent in suit is carefuUy expressed to reserve ail the sub- 
ject-matter of the application of June, 1881, which was not transferred 
by the application of October 29, 1881, to the patent granted in 1883. 
The scope of each patent can be ascertained by a référence to the pro- 
cesses to which it relates. 
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In the ptocess of manufacturing whisky the first step to which référ- 
encé is necessary consists in boiling the grouhd grain, in order to soften 
and rupture the soft granules, and dissolve the starch. The second is 
the infusion df malt, and steeping at a high température, for the purpose 
of converting the starch into sugar by the action of the diastase in the 
malt, which is an opération known as "mashing," and produces what is 
known as " wort," or " wash." The third step consists in rapidly cooling 
this wort or wash from a température somewhere above 140 deg. down 
to one of 75 or 80 deg., the température required for fermentation, — an 
opération which is efFeeted rapidly in order to prevent the development 
of acetic, lactic, and other injurions ferments. The fourth consists in 
the addition of yeast and fermentation to couvert the sugar into spirits, 
the product being known as "béer," or "wash." The fifth is the distil- 
lation of the wash or béer, the products being spirits and spent wash, 
otberwise known as "slop." Liquid is used with the grain during the 
opérations of cooking and mashing, and for diluting the wort or wash 
when the latter is too dense for'successful fermentation. The patent in 
suit and the patent of October 23, 1883, each describes a method for 
treating the slop, which is one of the products of the fifth step mentioned, 
and using it again in the opérations of whisky-making. In the patent 
in suit the method requires, among other things, the rapid cooling of the 
slop after the alcohol bas been drivèn ofF in the distilling opération. The 
patent of 1888 does not require the rapid cooling of the slop. The pat- 
ent in suit, in view of the disclaimer, must be construed to relate ex- 
clusively to a process for using the treated slop in the opérations of whisky- 
making which takes place after the mashing, — at the end of the mashing. 
In this use of the slop cooling is essential. The patent of 1883 must be 
construed to relate exclusively to a process for using the treated slop be- 
fore the end of the mashing opération. In this use of the slop cooling 
is unnecessary, because it is employed as a hot liquid, in steps which are 
conducted at a high température. This interprétation is the only rational 
one, although each patent contains one or more claims the language of 
which does not permit théia to apply to such a use of the slop as is con- 
templàted by the description and the disclaimer. The seventh claim of 
the patent of 1888 is plainly in conflict with the disclaimer, and the third 
claim of the patent in suit is open to the same criticism. 

Two of the défenses insisted on by the défendants may now be disposed 
of. There is no substance in the défense that the patent in suit is for 
the same invention as that described in the patent' of July 6, 1880. It 
cannot fairly be urged that the patent in suit would be valid as a reissue 
of the first patent. The patent in suitis doubtless for a narrower inven- 
tion than thatclaimed in the earlier patent, but the invention of the first 
patent did not contem plate any straining or cooling of the slop, both of 
which are indispensable in the présent process. ' The défense that the 
process of the patent bas been publicly used by the patentées for more 
than two years prior to their application rests upon évidence that the 
pateiitees used the process in their own distillery in November, 1879. As 
they applied for the patent in suit in June, 1881, this use of the process 
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was within tlie two yi^rs authorized by law. The application of June, 
1881, and the applications for the divisional patents, are ail to be treated 
as the same continuons proceeding. Godjreyv. Eamea, 1 Wall. 317 ; Smith 
V. Goodyear Co., 93 U. S. 500. 

The considération of the other défenses requires a further interpréta- 
tion of the patent. The process of the patent embraces (1) the séparation 
of the minute from the coarser particles of the slop by mechanical raeans; 
(2) the cooling quickly of the slop by any means suitable, to prevent the 
accumulation of acid; and (3) the use of the cooled slop with the minute 
particles which remain after séparation from the refuse in those opérations 
of whisky-making which begin at the end of the mashing. It is essen- 
tial to the process that the minute particles be held in suspension, so as 
to be returned with the liquid slop; and it is also essential that the liquid 
slop be returned in a sweet condition. If the slop is to be used immedi- 
ately after being cooled, and the cooling apparatus is such as to keep the 
minute particles in suspension by agitation, the treatment with any spé- 
cial agitation devices is unnecessary; but if the slop is to be stored long 
enough to endanger the particles to loss by déposition it must be treated 
with agitating devices to keep the particles in suspension. With this 
understanding of the process of the patent the deiènses of anticipation 
and want of novelty may be briefly disposed of. Nothing is disclosed 
in the prior state of the art which suggesls the use of slop or spent wash 
for fermentation in whisky-making, or any analogous art in which the 
minute solid particles hâve been preserved. On the contrary, so far as 
appears by the patents and publications which hâve been introduced, the 
previous treatment of the slop was such as to eliminate thèse particles 
from the liquid by déposition or by filtration. Thus in "The Complète 
Practical Distiller," of M. Lafayette Byrn, published in 1877, the author 
says: 

"In a continnous work the spent wash left in the still should be deposited 
in vats or cisterns constructed for the purpose. There the solid substances 
will fall to the bottoin, and the liquid will remain uppertnost. This liquid 
may be successfuUy used in a subséquent opération to diliite the grain after 
it has been mashed. In this practice is found the advantage of bringing 
again to fermentation a liquid containlng some fermentable substances which 
hâve escaped décomposition." 

The use of slop in subséquent fermentation, clarified by déposition or 
filtration, was old in making beet alcohol, in yeast-making, and in 
whisky-making. It was also previously well known in the art how 
to cooï the slop to the requisite température for successful fermentation, 
and how to cool it so as to protect it against the inroads of acetic or 
putrid ferment. But this doe? not detract from the novelty of a process 
which proceeds upon the discovery that the fine solid particles of the 
slop which previously were lost are to be carefuUy saved, and protected 
for use again in fermentation. The process requires the opérations of 
séparation and cooling and subséquent use of the liquid to be carried 
eut so as to utilize thèse partîdes, and thus realize the discovery. This 
ia the essential novelty of the patent. The mechanical séparation of the 
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coarse particles from the fine could hâve been done with apparatus like 
that shown in the Springnel & Bernard patent, or with modifications of 
that apparatus requiring only the ordinary skill of the calling. So, also, 
the cooling opération could hâve been performed with apparatus which 
was well known in the art, and the slop brought to the proper tempéra- 
ture, and conveyed to the fermenter in proper condition for successful 
use; and the spécification does not describe anything essentialiy new in 
thèse respects. Both of those opérations, however, are indispensable to 
the proper treatment of the slop, and must be so performed that the fine 
particles which hâve been separated and cooled will be returned with 
the slop for subséquent fermentation. The use of straining devices and 
cooling devices, or a mode of carrying out the straining and cooling op- 
érations, which is so conducted as to entail the loss of thèse particles, i» 
not the method of the patent. The two opérations are incidental to the 
last, the return of the saved particles for subséquent fermentation; and 
it is this which was unknown in the prior art, and impresses upon the 
whole process the character of the novelty. It is immaterial that a pro- 
cess is capable of being carried on by a variety of apparatus which was 
well known in the art if the process is new and produces a new resuit. 
FermenUition Go. v. Maus, 39 0. G. 14,191, 7 Sup. Ct. Rep. 1304. It 
foUows that the patent cannot be invalidated by the prior publications 
or patents which hâve been introduced, although they may show that 
every independent opération of the process, except the last, was destitute 
of novelty, and that compétent apparatus adapted to carry out ail the 
mechanical opérations of the process was also well known in the art. 

It remains to cousider whether a novel resuit ensues by the saving of 
thèse particles, and their use in subséquent fermentation. If their use 
increases the yield obtained, or improves the quality of the product, or 
introduces any economy or other advantage in whisky-making, a novel 
resuit is shown. If nothing is gained by using thèse particles in subsé- 
quent fermentation, not oïdy is there no utility in the process, but the 
circumstance négatives any presumption of inventive novelty. The spéc- 
ification of the patent states that thèse particles contain sugar and glucose, 
starch, and yeast. The argument for the complainant is that valuable 
properties of thèse particles do not pass into solution with clarified slop, 
and are Jost when the particles are not preserved. On the other hand, 
the défendants insist that this theory is purely imaginary, and that there 
is no advantage whatever in straining the slop, except that the mechan- 
ical opération is a quicker and more convenient one in distilleries than 
that of clarifying by déposition. If this is the only advantage — as it is 
not one which arises from the process of the patent, but arises only from 
the use of straining devices — it is to be disregarded in considering the 
question of patentability. The principal expert for the défendants gives 
his opinion that where slop is clarified by settling less lactic ferments 
remain in it than when it is clarified by straining, consequently that 
in this respect straining is disadvantageous; and that by either treat- 
ment ail the valuable properties of the particles pass into the liquid by 
solution. His theory is that the yeast-cells, if any, which survive in 
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the slop after it has passed through the beat of the still, do not deposit, 
if they are alive, and only the dead cells, which he deems worthless for 
ail subséquent purposes of fermentation, are lest by déposition; and that 
the RUgar and glucose are ail practieally dissolved in the slop while pass- 
ing through the still. He concèdes that unconverted starch remains; 
but he asserts that this is nothing but starch cellulose, which is practi- 
eally unconvertible, and will again pass unconverted through subséquent 
fermentation, while the other starch constituent, starch granulose, would 
bave been already converted into liquid slop. It is obvions that if the 
yeast-cells, which deposit when the slop is clarified by settling,but remain 
in the liquid when the process of the patent is followed, are useful for 
further fermentation, and if the starch particles which remain aller the 
slop has passed thtough the still contain glucose which has not previously 
undergone such chemical changes as to be no longer useful for further fer- 
mentation, the rationale of the process is vindicated. The complainant 
has not introduced any expert testimony to controvert the opinion of the 
expert for the défendants, or to support the chemical theory that valua- 
ble properties of either glucose or yeast remain in the minute particles, 
and do not pass into solution with the clarified slop. It appears by the 
cross-examination of the expert for the défendants that there are few sub- 
jects in organic chemistry about which there is so much dispute and 
doubt as the constitution of the starch granule, and its composition and 
reaction; and great emphasis is placed upon this statement in the argu- 
ment for the complainant. Testimony has been given for the complain- 
ant to the effect that since the introduction of the process of the patent 
an extraordinarily active fermentation takes place in the fermenters. If 
it is true, as the testimony seems to show, that by the use of the process 
a yeast-cap is produced in the fermenters from two to two and one-half 
feet high, instead of six inches high, as previously, this fact is irrec- 
oncilable with the theory that there is no virtue left in the yeast-cella 
which are saved by the process of the patent. Evidence bas also been 
given for the complainant for the purpose of showing that a larger yield 
of whisky has been obtained by the use of the process than was produced 
when the previously known processes were employed. The real ques- 
tion upon this branch of the case is whether increased yield is shown in 
consequenee of using oold liquid slop, in the opérations succeeding the 
mashing, when strained instead of settled slop is employed. The only 
advance in the art secured by the patent is the substitution of mechani- 
cally strained slop for slop clarified by déposition. The comparison be- 
tween the yield of the Hermitage, Old Crow, and SafFel distilleries before 
and since the process of the patent was used does not throw any light 
upon this question, because in neither of thèse distilleries was the former 
process one which affords a proper basis of comparison. The only évi- 
dence of any real value upon the question is that which shows the in- 
creased yield of the Barber distillery since the patented process has been 
lased there. Without attempting any defailed considération of the évi- 
dence which bears upon the question whether an inareased yield of whisky 
is obtained by using the process of the patent, oi whether any new re- 
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suit is effected by saving the minute particles of the liquîd slop, ît suf- 
fices to say that, although it is doubtful whether thô patent could be 
sustained if the affirmative were with the complainant, the doubts which 
hâve been engendered by the proofs ought to be resolved in favor of the 
validity of the patent. This conclusion is reached With hésitation, be- 
cause itwaswithin the powerof the complainant to remove thèse doubts 
by convincing proof, if its contention is true. Not only bas the com- 
plainant failed to produce a single expert witness in support of the chem- 
istry of the process, but it bas not seen fit to make tests in its own dis- 
tilleries, under the observation of compétent experts, of the relative ad- 
vantages of the use of strained slop and settled slop. It would seem 
that such tests could bave been made, and the results proved. Very 
possibly, however, the omission is attributable to a conception of the 
priorstate of the art, and an interprétation of the patent by counsel when 
the proofs were taken diflfering somewhat from the view which has been 
reached by the court. 

The presumption of novelty created by the grant of letters patent is 
entitled to weight, and the biirden of disproving it is upon those who 
avail themselves of the invention. This rule certainly ought not to be 
relaxed in the présent case, where, since the suit was brought, the défend- 
ants bave abandoned the use of the patented process, and consequently 
an injunction will not interfère with their convenience. Upon an ac- 
counting the question whether any increased yield can be obtained by 
the use of the patented process instead of the processes open to the pub- 
lic will not be concluded by the présent décision, and çan be fully liti- 
gated. For the présent it can only be said that the évidence ieaves the 
question in doubt, and that the testimony for the défendants does not 
satisfactorily establish their contention. Their évidence, introduced to 
show that there was no increased yield at the distilleries of the Storr 
Company and the Rosville distillery when the strained slop waa used in 
lieu of settled slop, relates only to the yield of high wines; and, in the 
absence of further détails, is unreliable for the reasons given in the testi- 
mony of Edson Bradley, Jr. ' 

If the first claim of the patent spécifies a process in which straining 
the slop is not one of the opérations, it cannot be upheld. If the second 
claim spécifies a process in which such an agitation of the slop during 
the interval between the cooling opération and the use of the slop in the 
fermenters is not to be maintained as to keep the minute particles in sus- 
pension, that claim cannot be upheld. Neither claim, if it stood alone, 
would necessarily require such an interprétation as would invalidate it. 
The fourth claim seems to embody the most accurate statement of the 
invention. The proofs establish infringement of this claim. The several 
défenses of prior public use of the process of the patent bave not been 
argued by counsel for the défendants, and, in view of the évidence, may 
be disposed of with the observation that such use by othersthan the pat- 
entées is not satisfactorily established. An interlocutory decree for an 
injunction and an accounting will be entered. 
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The Wyominq. The Dacotah. In re Jackson. In re Lewis. 

(Bistriei Court, E. D. Missouri, E. D. February 19, 1889.) 

3U Mabïtemb Liens— DiSTMBunoN oï Subpltts— Now-Lien Claimants. 

The surplus after payment of maritime lien claims cannot be awarded as 
against mortgagees to a gênerai créditer, who has no lien recognizable in any 
court. 

8. Samb— Paktnbkship— FiKM CBEDrroHS— Dissolution bbfohe Skiztjkb. 

Neither are such creditors entitled to the surplus because the moTtgagees 
were members of the flrm which owned the vessel when the debts were con- 
tracted, and the other member insisted on payment out of the proceeds, 
where the latter became sole owner, and the ârm was dissolved before 
seizure. 

In Admiralty. Pétitions by John Jackson and T. T. Lewis against 
the surplus and remnants. For former opinions, see 85 Fed. Rep. 548, 
86 Fed, Rep. 493. 

Campbdl & Ryan, for petitioners. 

0. G. B. Drummond and James P. Dawson, for mortgagees. 

Thayek, J. The intervening libels filed by the petitioners against 
the steam-boats Dacotah and Wyoming, were dismissed for reasons here- 
tofore stated. 36 Fed. Rep. 494. A surplus remains in the registry 
after the payment of ail admiralty liens. Petitioners hâve filed claims 
for the surplus, and it becomes necessary to détermine the question that 
was left undecided on the former hearing, whether they are entitled to 
the surplus in préférence to the mortgagees. The facts are that peti- 
tioners advançed money to "Hùnter Ben Jenkins, Manager of the Steam- 
ers Dacotah and Wyoming." The steamers belonged at the time to 
Jenkins, and to the mortgagees Sallie B. and Sandford B. Coulson. 
Jenkins had control of them for the benefit of himself and his co-owners, 
and borrowed and used the money in question foï his own and their 
benefit. Subsequently Jenkins purchased the interest of the Coulsons 
in the steamers, and to secure the purchase money agreed to be paid 
therefor executed the mortgages under which the Coulsons, as mort- 
gagees, now claim the surplus in the registry. It must be confessed that 
the facts developed prédispose the court to award the money to the pe- 
titioners, if such a decree can be justifled on légal grounds. When a 
surplus remains in the registry after ail maritime lien claims are dis- 
charged, no disposition can be made of it without determining Mfho is 
entitled to it. In determining that question, courts of admiralty (as is 
often said) act on équitable principles. By that expression no morè is 
meant than that they will recognize the rights of those who had at the 
time of the seizure a vested interest in the res, such as a légal or équi- 
table lien other than of a maritime nature, and that they will détermine 
as between such lien claimants, and as between them and the owner, 
who has the superior right to the surplus, and in what order it ought to 
be distributed. The LoUawanna, 21 Wall. 582, 20 Wall. 223; The Edith, 
94 U. S. 523. A mère gênerai creditor of the owner has no lien, légal 
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or équitable, on his debtor's property, and bas not therefore such a 
vested interest in the res as an admiralty court can recognize. They are 
not courts of bankruptcy or of insolvency, nor are they invested with any 
jurisdiction to distribute the owner's property among bis creditors, as 
was said in The Lottawanna Case, 20 Wall. 221 . The cases cited for pe- 
titioners establish no other doctrine than that above stated, that admi- 
ralty courts, after admiralty liens are paid, will entertain a peïîtion against 
remnants and surplus, when the petitioner shows that he has a lien on 
the res, acquired by contract with the owner, or under a local statute; 
and that in such cases questions of priority, as between such lien claim- 
ants, will be adjudicated, if necessary, although the liens are not mari- 
time. The Guiding Star, 18 Fed. Rep. 263; The E. V. Mundy,-22 Fed. 
Rep. 173, 174; The Wen^wd, 7 Fed. Rep. 671; The 0. A. Carrigan, 
Id. 507. I am informed that my predecessor, Judge Treat, has on 
several occasions, when an admiralty claim was adjudged stale, never- 
theless allowed the same against remnants and surplus. Such action, 
in efFect, amounted to no more than giving other admiralty claims that 
were considered more meritorious, a préférence over the stale demand. 
Neither the practice last referred to, nor the case cited for petitioners, 
establishes a rule that will warrant the court in awarding the fund in con- 
troversy to petitioners, rather than to the mortgagees. The former, as 
has been heretofore held, had no maritime lien on the steamers Dacotah 
and Wyoming at the time of the seizure. Neither did they bave a lien 
which a court of law or equity would recognize or enforce as against the 
res. They were merely gênerai creditors of the owners of the steam-boats 
for money loaned. The fact that the mortgagees, under the testimo"'-, 
are clearly liable to the petitioners at law for the money so loaned, gl. ^s 
the court no right to appropriate the fund now in the registry to the 
payment of such debt, in opposition to the wishes of thë mortgagees. I 
was at first somewhat inclined to the view that petitioners' claims might 
be allowed on the ground that the mortgagees were members of the firm 
to which the money was loaned, and that petitioners had an équitable 
right to hâve the debt paid out of the proceeds of the steam-boats, be- 
cause they were firm property, and because Jenkins, who was one of 
the firm, insisted on such payment. The objection to that view is that 
the steam-boats ceased to be firm property when the mortgagees sold their 
interest to Jenkins, and such sale took place some time prior to the seiz- 
ure. After such sale they were the sole property of Jenkins, and no 
longer firm assets. Dimon v. Hazard, 32 N. Y. 65; Howe v. iMvrrence, 
9 Çush. 555; Kelly v. Scott, 49 N. Y. 598. Petitioners' claims dérive 
no support, therefore, from the law applicable to the administration of 
partnership estâtes, as thé fund in court is not partnership assets. The 
pétitions must accordingly be dismissed, and the fund awarded to the 
mortgagees. 
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Tennessee Coal, Lumbee & Tan-Babk Co. et al. v. Wallbb. 
{Circuit Court, E. D. Tennessee. Pebruary 4, 1889.) 

1. Remotal OB' Causes— Application— TiMB op Making. 

Under the act of March 3, 1887, § 3, requiring the application for removal 
to be made at the time, or at any time before, the défendant is required to 
answer or plead, it is not too late to make the application after a motion to 
take the bill from the files and a demurrer to the bill hâve been disposed of .* 

2. Samb. 

By the rules of the state court judgment pro confessa might be enterecj if 
défendant did not plead, answer, or demur by the June rules. Prior thereto, 
defendant's counsel filed a motion to take the bill from the fllea, and at the 
next term, in September, filed a demurrer. Held, that an application, filed 
after the motion had been disallowed and the demurrer overruled, was filed 
after the time in which the défendant was required to plead or answer, and 
was too late.i 

Motion to Remand. 

Action by the Tennessee Coal, Lumber & Tan-Bark Company et al. 
against George B. Waller. 

Washbum & Tempkton, for complainants. 

Andrews & Thm-nburgh and W. L. Wdcker, for respondent. 

Key, J. Defendant's counsel argue, and refer to many authorities to 
show, that the bill in this case is an original. bill, and not merely inci- 
dental or suppleœentary to the cause it seeks to review. Complainants' 
solicitors make no point against removal on this ground, and it wiU there- 
fore not be considered. 

The reason urged for remanding this cause is that the application for 
removal came too late. The matter is by no means free from difficulty. 
The bill was filed March 15, 1888. The défendant therein is a non- 
resident, and there was no service of process upon him. Under the laws 
of the state, publication was made requiring the appearance of the défend- 
ant. By the same authority the first Monday of each month is made a 
rule-day, and it is stated that a rule of the court in which the bill was 
filed pro vides that défendants shall appear at the next rule-day after 
service of process, and plead, demur, or answer, or judgment jpro confessa 
may be taken. The first rule-day after the bill was filed, and to which 
it was returnable, was the first Monday in May, 1888. The next term 
of the court after the bill was filed met second Monday in September, 
1888. The rule of chancery court as to non-resident défendants requirea 
them to appear at a rule-day, and the défendant shall plead, answer, or 
demur before the first rule-day after the one named for his appearance. 
The publication herein required Waller to appear on the first Monday in 
May; and, by the rule mentioned, shpuld he not appear then or before the 
foUowing rule-day, — first Monday in June, 1888, — and plead, demur, or 

'As to what is the proper time for fliing an application for removal of cause from a 
state to a fédéral court, see Whelan v. Railroad Co., 35 Ped. Rep. 849; Huskms v. Rail- 
way Co., 87 Ped, Rep. 504, and cases cited. 

v.37F.no.l2— 86 
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answer, judgmentpy) confeaso might be taken. Before the June rule-day 
defendant's otmnsel filed a written motion "to take from the files the \)ïïl 
purporting to be a bill of review," for various reasons therein stated. 
This was an appearance on the part of the défendant under the order of 
publication, This motion prevented a judgment pro confessa, and was 
not and could not be disposed of, perhaps, until the court met in regular 
session in September. At the Septepiher term the motion was disallowed, 
whereupon a demurrer was interposed and overruled, and immediately 
thereafter, and during the term ■ an application for removal was made, and 
the removal ordered. Complainants' solicitors insista J'ïrsJ, that after a 
motion to take the bill from the files, and after demurrer, both of which 
were disposed of, it is too late to reûiove; second, if this be not so, it was 
toQ late to bave a removal, unless the application therefor was made at or 
before the rule-day in June, 1888. Section 3, act March 3, 1887, makes 
provision that in cases like this the party desiring to remove his suit 
"may make and file a pétition in such suit in such state court at the 
time or any time before the défendant. is reqviired by the laws of the state 
or the rules of the state court in wMch such suit is brought to answer or 
plead to the déclaration or complaint." The act of 1875 required the 
pétition for removal to be filed "at or before the term at which said cause 
could be first tried, and before the trial thereof." It might be filed at 
any time during the first trial term, unless there was a trial. In case of 
trial, the application must be made before trial. The suprême court of 
the United States, in Cônstruing this provision of the act of 1875, hâve 
held that thè trial of a demurrer which goes to the merits of a cause is a 
trial in the sensé of the clause referrèd to in the làw of 1875, and that a 
pétition for removal, made after the action of the court oh the demurrer, 
came too late! Alley v. JVott, 111 U. S. 472-477, 4 Sup. Ct. Rep. 495; 
Laidiy v. Huntîngton, 121 U. S. 180-182, 7 Sup. Ct. Rep. 855. The act 
of March 3, 1887, does not prbvide that the pétition for removal shall 
be filed before trial, or even before the party answers or pleads, but it 
must be made at the time (or before) the défendant is required to answer 
or pleàd. This means, obvioùsly, at the term at which he is required 
to answer or plèad, if the cause be retUrnable to suqh term, notwith- 
standing motions and deraurrers hâve been disposed of during such term. 
There is nothing tb prèvent a removal in this cause under complainants' 
first objection. 

Complainants' second objection hàs greater strength. The act of March 
3, 1887, is aiid was intended to be restrictive in its character. It was 
designed tb curtàil the jurisdictioh of the fédéral courts, and diminish 
their business. The làw of l876 required application fpr rerhovàl in 
Cases such as thisto be filed "àt or before the term " at which they could 
bè tried, and before trial. This act of March 3, 1887, requires them to 
be toàde at^the time, not term, or at any time before the défendant is 
required by the la,ws of the state, or' the rùlës of the court in which tbe 
suit is brought, to plead or answer. The word "time" is substituted in 
the last àctfor "term" in the first, evidently because the time to plead 
or answer might, by law or rule, be différent from that of a term of the 



TENNESSEE CO^L, tOMBEE & TAN-ÈAfiÉ CO. P. WALLEB. '647 

court, and that removal should be applied for at or before such time. 
Now, when was thé timé for tlie defendarit'to abswèi* or plead? The or- 
der of publication and the publication required him to appearand plead, 
answer, or demur on the first Monday in Ma)-, 1888, but the rule of the 
court prpvided that judgment fro confessa might be entered against him 
if he did not plead, deinur, or answer by the first Monday in June. 
What might hâve been the Btate of the case, had the défendant entered 
no appearance on or befoi^ç the first Monday in June, it is not hecessary 
to consider. Défendant did appear on the 28th day of May. He might 
hâve then filed his pétition for removal, but he entered a motion to dis- 
miss. Clearly the "time" fixed by rule of the court for him to answer 
or plead was the first Monday in june. He had alï that day, and ail 
the time from the 28th of May, to file his pétition for removal. His 
motion did not preclude the application. It would haVe been removed, 
too, or he need'hot hâve màde his motion until affer the cause should 
be removed. • The défendant insists that the term "required." to plead 
or answer means "compelled" to do so, and that, as no pro cohfesso was 
taken or asked for before removal was applied for, therefore défendant 
had not y et béen " required "to plead or answer. This position seems to 
bô supported by McKemv. Ives, 35 Fed. Rep. 803, in which it is said: 
"The right tq make the motion (for removal) is not restricted by the act of 
March 3, 1887, to the time of appearance, or to the time when adefault for 
want of appearance might be taken, but by the terms of the act the pétition 
may be presented • at the time, or any ti me before, the défendant is required by 
the laws of thestate or the ruleof the state court in which the suit is brought 
to answer or plead to the déclaration or complaint of the plaintifC.' " 

The primary définition of "require" is "to demand, to insist, to ask as 
afavor, to request;" and it is no less a requirement because no coercion 
K>T compulsion may foUow. The learned judge gives us no reasoning to 
sustain his view, but seems to think his position is necessarily inferable 
from the lang:uage of the law. la Wedekind v. Southern Pac. Co., 36 
Fed. Rep. 279-281, a différent conclusion is reached. In that case a 
suit was commenced, and process executed April 21, 1888. The sum- 
monsand the law of the state required the défendant to appear anu plead 
in 10 days, excludirig the day of service, which was on May 1, 1888. 
Défendant did appear on that day, and moved to set aside the service 
of the sumnions as insufficient. On May 28th the motion was heard by 
the court, and taken under advisement. On May 31st, and before the 
motion was disposed of, a pétition for removal was filed. The cause 
was remanded, the court holding: 

"The statute required the défendant to plead to the complaint on or before 
Mày 1, 1888. It is true that on that day défendant appeared in the state court, 
and moved to set aside the service of the summons; but tliis, in itself, in no- 
wise extended defendant's time to ansWer or plead to the complaint." 

It was held that the pétition for removal came top late. I haye coma 
to the conclusion that in' this case the pétition for removal came too late, 
and that the cause must be remanded, and it is so ordered. 
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Thomas v. Chicago & C. S. Rv. Co. 

(Oireuit Court, E. D. Miehigan. February 5, 1889.) 

MoKTOAOB! — roEECLOStriiB — Salb — Depositabibs— Deposit of Pkocbedb bt 

Mastbr. 
Money received by a master in chancery in payment of property sold upon 

the foreclosure of a mortgage ought, in pursuance of Eev. St. U. S. ^ 995, to 
, be deposited with a designated depositary of the United States, and the clerk 

is entitled to his commission thereon, 
(S^Uabus by the Court.) 

On pétition of Walter S. Harsha, clerk of the circuit court, for an order 
to pay money into court. 

This was a bill of foreclosure, upon which a decree for the sale of the 
property had been passed and executed. The decree, which was entered 
at the March terni, 1888, directed that "out of the money which shall 
corne into his hands as the proceeds of said sale the said master shall 
pay the expenses of said sale, and complainant's costs in this suit, as the 
same shall be taxed, and such allowances, if any, as may be made by 
this court; and the residue of such money, if any remains after final set- 
tlement with the purchaser, he shall deposit in the First National Bank 
of Détroit to the crédit of this court and cause, to abide the further 
order of this court." The sale of the road was made by the master, who 
re'ported a cash receipt of $54,255.10 over and above the costs and ex- 
penses of sale. Upon the filing of this report, an order was enlered by 
consent of parties, that the master give public notice to the bondholders 
to présent their bonds for payment; that he pay to each onetheamount 
to which he is entitled; and "that, pending the distribution of the money, 
he deposit the balance of money in his hands to the crédit of said 
cause, in the Détroit Savings Bank, the same to be paid upon his checks, 
countersigned by the solicitor for the complainant." This order the 
clerk moved to vacate as having been improvidently made in violation of 
Eev. St. U. S. § 995, requiring ail moneys paid to officers of the United 
States to be deposited with the designated depositary of the United States, 
in the name and to the crédit of the court. 

John H. Bissell, for complainant. 

WaUer S. Harsha, in pro. per. 

Brown, J. While this is nominally an effort to compel the perform- 
ance of a duty enjoined by statute, viz. , the deposit of money with a de- 
signated depositary, it is in reality a proceeding to collect the commis- 
sion of the clerk upon the moneys so deposited. By Rev. St. U. S. § 
995, "ail moneys paid into any court of the United States, or received 
by the officers thereof, in any cause pending or adjudicated in such court, 
shall be forthwith deposited with the treasurer, an assistant treasurer, or 
a designated depositary of the United States, in the name and to crédit 
of such court: provided, that nothing herein shall be construed to prevent 
the delivery of any such money upon security, accOrding to agreement of 
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the parties under the direction of the court." By section 996 moneys 80 
deposited shall only be withdrawn upon the order of a judge entered and 
certified of record by the clerk. By section 828 the clerk is allowed "for 
receiving, keeping, and paying ont money in pursuance of any statute or 
order of court one per cent, on the amount so received, kept, and paid;" 
and by section 798 he is required to présent at each regular session of 
the court an account of ail moneys remaining therein or subject to its 
order, stating in détail in what cases they were deposited, and in what 
cases payments hâve been made. 

There can be no doubt that a master in chancery is an officer of the 
United States, (17. S. v. Hartwdl, 6 Wall. 385,) and, prima facie at least, 
bound to deposit moneys in his hands in compliance with the law. The 
real question is whether the sélection of another bank in this case is jus- 
tified by the proviso of the statute permitting the delivery of money upon 
security, according to the agreement of the parties, under the direction 
of the court. I may say in this connection that I regard the right of a 
derk to his commission simply as an incident to money in his hands or 
under his control, and not by any means as a reason for depositing 
money with him which maylawfuUy be deposited elsewhere; and hence, 
if it were clear that the proposed disposition of the money in this case 
■was a delivery upon security within the meaning of the proviso, I should 
hâve no doubt that this might be done without the formality of a previ- 
ous deposit in court- I apprehend , however, that this proviso has réf- 
érence to the well-known usage of the court of chancery to invest funds 
in its hands in bonds or other securities, pending a litigation or an ap- 
peal, and not to a temporary deposit of money to be immediately paid 
out to persons showing themselves entitled thereto. A delivery upon 
security présupposes an investment for a certain length of time on other 
security than the personal responsibility of the bailee. If the parties 
may agrée in this case that this money may be deposited with some 
other than, the depositary designated by law, it may be done in every 
case in which money is paid to the marshal or other executive oflficer of 
the court, and the provisions of section 828 allowing the clerk a commis- 
sion rendered practically nugatory. The fact that an investment may 
be made upon security by agreement between the parties would seem to 
preclude the idea that, if no such investment were made, the parties 
could agrée upon another depositary than that designated by law. While 
I should reprehend any attempt of the clerk to collect fées to which h e 
is not legally entitled, I think the court is bound to aid its officers, as 
■well as its litigants, in the assertion of their lawful rights. But, even 
if this money were not delivered to a designated depositary, but was al- 
lowed to remain in the bank selected by the parties, there is reason for 
saying that it would still be subject to the order of the court, and the 
clerk would be entitled to his commission. In the case of Ex parte Pres- 
cott, 2 Gall. 146, Mr. Justice Story entertained a pétition filed by the 
clerk of the district court, for the payment into court of his commission 
upon certain prize proceeds of a ship and cargo, which had been sold, 
and the proceeds deposited in certain banks, subject to the order of the 
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court. The couiil heldthat the monêy had been "depOsitéd în courte' 
TOthin the meaning of the law, and that the clerk was entitled to hia 
commission upbn such money in the samé manner as if it had actually 
been paid into his hands. The cases in which the clerk has been held 
not entitled to his commission are those in which the money was never 
paid to an ofBcer of the court. Thus, in Ex parte Plitty 2 Wall. Jr. 453, 
the money remained in the hands of an administrator, who was not an 
officer of the court. In Re Goodrich, 4 DiU. 230, writs of mandamus had 
been issued against the city of Little Rock, commanding the city to levy 
a tax to pay certain judgments, and an order made that when the tax so 
levied should be coUected it should be paid ihto the registry of the court 
for the purpose of satisfying the judgments. Instead of sa doing, the 
city ofBcers paid to the attorneysfor the plaintiffs, directly, the amounts 
of the judgments, and it was held that as the money had never been in 
the hands of the courtj the clerk was not entitled to his commission. So 
in Leechv. Kay, 4 Fed. Rep. 72, it was held that the clerk was not eû- 
titled to a commission upon money in the hands of an assignée in bank- 
ruptcy, because the bankrupt law provided that the assignée should de- 
posit the money in his own name, and did not conternplate that it should 
be paid into the registry. 

The decree in. this case seemed to contemplate a purchase and reorgan- 
ization of the road by the bondholders, and it accordingly provided, as 
is proper and customary in railway foreclosures, that the bonds and cou- 
pons which representedthe mortgage debt in process of foreclosure might 
be used in payment of the purchase price bj- any bidder at the sale, for 
their proportionate value, according to the amount so bid. It was obvi- 
ously framed upon the theory that the road would not sell for enough to 
pay the principal or the face of the bonds. No provision was made for 
such bondholders as did not choose to participate in the reorganization 
of the road ; ■ but by the supplemental decree the master was directed to 
give public notice to the holders of such bonds, to présent them to him 
for payment, in cash, of the pro rata amount to which each bond and 
coupon was entitled from the purchase money paid on sale. It is now 
urged that' by this arrangement the bondholders who participated in the 
reorganization reeeived by indorsement upon their bonds the full pro- 
portionate amount of their bonds, while the non-participating bondhold- 
ers, who were paid in cash, reeeived a like amount, but with a déduc- 
tion of the commission of 1 per cent, to the clerk. This is entirely true, 
but it is a distinction which arises from the language of the statute itself. 
The statute requires only that "moneys" shall be deposited with the des- 
igoiated depositary, and makes no such provision with regard to bonds 
or other personal property that may be accepted in lieu of money upon 
the sale. If, for instance, the plaintiff in^an exécution should direct the 
marshal to receive in payment of the property sold a railway or munici- 
pal bond at its face value, such bond would not require to be deposited, 
nor would thé clerk be entitled to a commission upon it; but, if money 
ia required tobe coUected in payment, such money, by the express lan- 
guage of the statute, niust be deposited. ■ There is undoubtedly some 
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inequality hère, "but it is one which resùlts soleiy from the knguage of 
the statute. 

An order will be entered vacating the order heretofore made in so far 
as it provides for a différent deposit of the money than the one origi- 
nally designated by the decree of March 28, 1888 



United States v. Union Pac. Ry. Co. et ai. 
(OireuU Court, JD. Colorado. February 7, 1889.) 

1. PoBMc Lands— Railkoad Grants— Construction. 

TJnder the Union Pacific Railroad acts défendant coinpany had a land grant 
in prœsenti from Eansas City to Cheyenne via Den ver, and its road was in pio-, 
cess of construction. Tlie Denver Pacific Railway & Telegraph Company liad 
graded a road-bed frdm Cbeyenne to Denver. Subsequently, by act Cong. 
Marcb 8, 186&, entitled "An act to anthorize the transfer of lands granted to" 
défendant company, to the latter, défendant was authorized to contract iwith 
thatcompanyforthe construction and opération of defendant's roadbetwéen 
Denver and Cheyenne, "and to grant to said Denver Pacific Railway & Tele- 
graph Company the perpétuai use of its right of way and dépôt grounds, and 
to transfer to it ail the rights and privilèges" pertaining to that part of the 
road. The act further provided that "said companies are hereby authorized 
to mortgàge their respective portions of said roads, as herein defined, " for a 
certain amount per mile, "and each of said companies sball receive patents to 
the alternate sections of land ajong their respective Unes of road, " in the same 
mantier as under the previouS grant to défendant. Held that, under the act 
of 1869i defendant's grant remairied a continuons grant from Eansas City to 
Cheyenne, and the ouly eflect of the act was to divide the grant between the 
two companies. 

3. Same— Interprétation by Land Department. 

Whilé it is true that, under the gênerai rule that railroad land grants are to 
be limited to lands situated at right angles to the gênerai line of the road, 
there would be a tract south and west of Denver which might not be covered 
by the grant, because outside of the angles of both branches of the road, yet, 
where the land deparfment has construed the grant and the act of 1869 to em- 
brace such tract, and has issued patents accordingly, and such construction 
bas remained unchallenged for 15 years, and rights of third persons hâve at- 
tached, the court will notset aside such patents, there being some doubt as 
to the true constiniction of the acts. 

In Equity. Bill to set aside land patents. On demurrer to bill. 

if. TT, flbbson, Dist. Atty., for complainant. 

Teller & Orahood, Oscar Reuter, Bartelo & Bhod, Hugh Butler, A. L. 
Doud,W. H. M,ahom, Wells, McNeal & Taylor, Alhert Srtiith,Wm. B. MiUs, 
H. P. H. BromwM, and Edward L. Johnson, for défendants. 

Brewee, J. Tbis is a bill filed by the United States agiEiinst the Union 
Pacific Railway Company and 173 bther parties, to Set aside patents to 
several tracts of land lying south-west and adjacent to the city of Denver. 
The facts are thèse: Prior to the 3d of March, 1869, the Kansas Pacific 
Railway Company, then known as the Union Pacific Railway Company, 
Eastem Division, was engaged in constructing a line of railway from 
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Kansas City to Cheyenne, passing through Denver. Under the Union 
Pacific Railroad acts it had a land grant along the en tire lins. The Denver 
Pacific Railway & Telegraph Company,- a corporation organized under 
the laws of the territory of Colorado, had graded a road-bed from Clieyenne 
to Denver. On that day, at the instance of the Kansas Pacific Kailwaj' 
Company, congress passed an act authorizing it to contract with the 
Denver company lor the construction of the line from Denver to Chey- 
enne. The contract was made, the road was built, lands were selected 
by the companies along the en tire line as though it were one continuous 
line, with a single grant, and patents issued therefor. Now, the conten- 
tion of the government is that the act of 1869 modified the prior Union 
Pacific Railroad acts so as to eut off the grant of the Kansas Pacific at 
Denver, and to make a new and independent grant to the Denver Pacific 
from Denver to Cheyenne; and, if that were the true construction of that 
act, thiswould resuit. The Kansas Pacific Railroad enters Denver from 
the east, running in an easterly and westerly direction. The Denver 
Pacific enters from the north, running in a northerly and southerly di- 
rection. The two roads mafce a junction something in the nature of a 
right angle. Now, it is familiar law that railroad grants are limited 
by Unes drawn at the termini at right angles to the gênerai direction of 
the road, so that the Kansas Pacific grant would be terminated by a line 
running through Denver in a northerly and southerly direction, while 
the Denver Pacific grant would likewise be limited by a line run through 
Denver in an easterly and westerly direction. Obviously ail lands lying 
to the south-west of Denver, west of the terminus of the Kansas Pacific 
road and south of the terminus of the Denver Pacific, would be beyond 
the reach of either grant, and thèse are the lands which are the subject 
of this suit. 

Of course the important question , then , is to détermine the true construc- 
tion of the act of March 3. That act reads as foUows: 

"An actto authorizethe transfer of lands granted to the Union Pacific Rail- 
way Company, Eastern Division, between Denver and the point of its connec- 
tion with the Union Pacific Railroad, to the Denver Pacific Railway & Tele- 
graph Company, and to expedite the completion of raiiroads to Denver, in the 
territory of Colorado. Be it enacted by the senate and house of représenta- 
tives of the United States of America in congress assembled, that the Union 
Pacific Railway Company, Eastern Division, be, and it hereby is, authorized 
to contract with tlie Denver Pacific Railway & Telegraph Company, a cor- 
poration existing under the laws of the territory of Colorado, for the con- 
struction, opération, and maintenance of tliat part of its line of railroad and 
telegraph between Denver City and its point of connection with the Union 
Pacific Railroad, which point shall be at Cheyenne, and to adopt the road-bed 
already graded by said Denver Pacific Railway & Telegraph Company as said 
line, and to grant to said Denver Pacific Railway & Telegraph Company the 
perpétuai use of its right of way and dépôt gronnds, and to transfer to it ail 
the rights and privilèges, subjectto ail the obligations, pertaining to said part 
of its line. " 

"Sec. 2. And be it further enacted, that the said Union Pacific Railway 
Company, Eastern Division, shall extend its railroad and telegraph to a con- 
nection at the city of Denver, so as to form with that part of its line herein 
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authorized to be constructed, operated, and maintained by the Dehver Pacific 
Eailway & Telegraph Company, a continuous line ot railroad and telegiaph 
from Kansas City, by way of Denver, to Cheyenne, and ail the provisions of 
law for the opération of the Union Pacific Railroad, its branches and connec- 
tions, as a continuous line, without discrimination, shall apply the saine as if 
the road from Denver to Cheyenne had been constructed by the said Union 
Pacific Eailway Company, Eastern Division ; but nothing herein shall autlior- 
ize the siiid Eastern Division Company to operate the road or fix the rates of 
tarife for the Denver Pacific Railway & Telegraph Company. 

"Sec. 3. And be it further enacted, that said corapanies are hereby author- 
ized to mortgage their respective portions of said road, as herein deflned, for 
an amount not exceeding $32,000 per mile, to enable them respectively to 
borrow money to construct the same; ànd that each of said corapanies shall 
receive patents to the alternate sections of land along their respective lines of 
road, as herein deflned, in like manner, and within the same llmits, as is pro- 
vided by law in the case of lands granted to the Union Pacific Kailway Com- 
pany, Eastern Division: provided that neither of the companies hereinbefore 
mentioned shall be entitled to subsidy in United States bonds under the pro- 
visions of this act." 

To détermine the true meaning of this act it must be borne in mind 
that congress had already authorized a single line with a continuous 
grant from Kansas City to Cheyenne, and that that line was in process 
of construction. Now this act simply authorizes the Kansas Pacific to 
contract for the construction of a part of this line, and to transfer to the 
Company with which it is authorized to contract a proportionate share 
of its own gmnt. There are no words of grant anywhere to be found in 
the act, nor is there any language which, by any construction, can be 
held to indicate a purpose on the part of congress to reduce the grant al- 
ready made. In the first section the authority given iS to contract for 
the construction, opération, and maintenance of that part of its line of 
railroad, etc., and to grant a perpétuai use of its right of way and dépôt 
grounds, and to transfer rights and privilèges. The second section, 
which perhaps is not so vital, provides for the opération of thetwo parts 
as one continuous line of railroad and telegraph, and the third section 
authorizes each company to mortgage its respective portion of said road. 
The express language — the whole drift of the act — means simply trans- 
fer, nothing more. Such, also, is the purpose as indicated by the title, 
"An act to authorize the transfer of land," etc.; and that the title may 
sometimes hâve a significance, see U. S. v. Fieher, 2 Cranch, 358; U, S. 
v. Palmer, 3 Wheat. 610, in which last case Chief Justice Makshall 
says: "The title of an act cannot control its words, but may fumish 
some aid in showing what was in the mind of the législature." Further- 
more, it must be borne in mind that the grant made by the Union Pa- 
cific acts was one in prsesenti. EaUway Co. v. RaUway Co., 97 U. S. 491. 
The rights of the Kansas Pacific were fixed and vested; and while it is 
true that grants from thé government are to be construed favorably to 
the government and against the grantee, yet it is also true that the in- 
tent of congress controls, and should be sought from the language of the 
act making the grant, and that to work a forfaiture or reduce a grant al- 
ready made the intent of congress should be cleàr. RaUway Co. v. Me- 
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Gee, 115 U. S. 474,,6-Sup. Ct. Rep. 123. That the intent of congress 
was as suggested, apjiears also from the debate at the time of the pas- 
sage of the aet. Sen&tor Harlan said: "This bill does net grant an ad- 
ditional ac;re of land, or à single dollar of bpnda or ànything else. It 
ehables two companies to arrange for thè construction of a line; that is 
ail there is in the bill»" The langyage of the act, the. title of the act, 
and the tone of the debate, ail point unmistakably, as it seems to me, 
to the construction I hâve given. Indeed, there is but a single expres- 
sion which throws doUbt ûpon this, and that is that portion of the third 
sectiçn which proyides that each of said companies shall receive patents 
to the land alpng their respective lines of road; aud yet that is perfectly 
consistent with the idea of division ànd transfer. Perhaps an expression 
like this, "their portion of the Une," would hâve been more exact; and 
yet the meaning of the expression is perfectly clear. I do not place 
much reliance on the aCt of Juné 20, 1874, (18 U. S. St. at Large, 111,) 
for that séemed designed simply to regulate the opération of the Union 
Pacific Railroad System; and yet it closes with this gênerai language, 
which is, to gay the least, in harmony with that which lias been hereto- 
fore suggested: 

"And it is hereby providèd that for ail the purposes of said act, and of the acts 
amendatory thereof , the railway of the Denver Pacific RaiIWHy& Telegraph 
Company shall be deemed s|nd taken to be a part and extension of the road of 
the Kansas ipaciflc Railroad, to the point of junction thereof with the road of 
the Union Paciflc Railroad Company at Cheyenne, as provided in the act of 
MarchS, 1869." 

, I therefqre hold; that theact of 1869 in no manner diminished the grant, 
butthfit it remained as a continuous grant from Kansas City to Gheyenne, 
and that; its only effectiwas to divide the grant between the two compa- 
gnies. . 

But it is further.insisted by the government that, even if the grant is 
ia be eonstrued as a single and continuous one, thpse lands were not 
,within its scope. The grant was "of every alternate section of public 
land designated by odd numbers, tp the amount of five alternate sections 
per mile on each side of said railroad on the line thereof." 12 V, S. St. 
at Large, 489, § 3. This amountwas afterwards raised to ,10 sections. 
13 U. S. St. at Large, 356. Now, treating this as a continuous line, it 
formSj as I said, about a right angle at Denver. It is insisted by the 
counsel for the government that the grant is to be limited to lands sit- 
uated at right aqgles to the gênerai line of the road. Hence, in com- 
ing from the east to Penver, no land falls within the grant lying west of 
Denver, and in comjng gouth to Denver, none south of Denver. Of 
course, within the right angle the ftjll amount of lands could notbefound, 
because there is an overlapping of the two lines of direction, whereas op- 
posite to the right angle, and south-west of Denver, the lands would not 
be reached by any lin^ run at right angles to the line of direction. It is 
also insisted that whatever lands may be lost at the right angle on the one 
side of the road cannot be made up by land^ taken from the other side. 
U, S, v. Bailroad Co,, 98 U. S. 334. There is some plausibility in this 
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contention, but tîie fact is that -the sélection is largely a «natter of adiMin- 
istration. Pew railroads, the recipiéiltS 6f land grants, TUii' their lihes 
in a constant and straigM direction, either north of south, east or west; 
but they are built along such routes as best subserve the pur{)Oses of their 
business, making many curves, and going in différent directions, and the 
sélection of land which Will best fill eut the intent of the grantmust be, 
in the nature of things, as it has been, in fact, largely intrustéd to the 
officers of the land department, and their détermination cannot besuc- 
cessfuUy challenged. But assaming that there may be doubt as to whether 
the construction which I bave placed upon the act of 1869 is the true 
one, and whether the proper administration of the grant lookihg upon it 
as a continuous one should hâve included thèse lands, the fact remains 
that this àct was so construed, and this grant so administered, more than 
15 years ago, and hàs rema,ined unchallenged from thattime until within 
the last two years. The question was brought directly before the land 
department, decided by it, and on appeal its décision afïirmed by the 
secretary of the interior. The lands were awarded to the railroad Com- 
pany, and from time to time, as demanded, hâve been patented. Inno- 
cent parties hâve bought on the faith of the title as evidenced by the 
patents from the government, and at this late day something more than 
a mère doubt mustexist to justify thedivestingof titles thus sanctioned, 
and sanctioned for so long a time. U. S. v. Railway Go., ante, 68. 

Authorities are not wanting in the suprême court of the United States, 
that in cases bf doubt the courts will not lightly disturb an interpréta^ 
tion pkced by the executive departments of the government. Justice 
Trimbi;e said in the (»se of Edwardis' Lesseev. DflirB]/, 12 Wheat. 206-210, 
that such umform interprétation by the executive department was "enti- 
tled toverygreat respect;" Justice Stok y, iji U. S. v. Bank, 6 Pet. 29-39, 
that it "woùld,' of itself, furnish strong grounds for a libéral construc- 
tion;" Justice M11.LEE, in Peabody v. Stark, 16 Wall. 240-243, that "in 
the absence of a clear conviction on the part of metnbers of the court on 
either side of the, proposition in which ail can freely unité, we incline to 
adopt the uniform ruling of the office of the internai revenue commis- 
sioner;" Justice Swayne, in U. S. v. Moore, 95 U^ S, 760-763, that "it 
ought not to be overruled without cogent reasons;" Chief Justice WAite 
in the case of U. S. v. Pugh, 99 U. S. 265-269, a case which, he says, 
is " by no means free from doubt," calls the principle contended for "a 
familiar rule of interprétation." Justice Woods, in the case of Broroh v. 
U. S., 113 U. S. 568, 571, 5 Sup. Ct. Rep. 648, after stating that, if' the 
question under considération were a new one, "the true construction! of the 
section would be open to doubt," concludes that the principlecontendeci 
for, "in a case of doubt, ought to tum the scale." Justice HAEiiAi^, iû 
the case of U. S. v. PhUbrick, 120 U. S. 52, 59, 7 Sup. Ct. Rep; 413', 
says: "Since it is not clear that the construction was erroneous,'ît OUght 
not now to be overturned." Justice Blatoheord said in U. S. v. ÉiU, 
120U. S. 169, 182, 7Sup. a. Rep.510, «that the principle cbiitended 
for has been applied by the suprême court as a wholesome one for the 
establishment andlenforcement of justice between the govemment and 
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those who put faith in the action of its constîtuted authorities, judicial, 
executive, and administrative;" and Justice Pield, in Robertsonv. D(yum- 
ing, 127 U. S. 607, 613, 8 Sup. Ct. Eep. 1328, thafit ought not to be 
overruled without cogent reasons." It is well said by counsel that "it is 
interesting to note the growth of this principle in our Jaw. From the 
time Justice Teimble announced it so cautiously in 1827 it has gained 
strength every time it was again considered by the court. Impelled by 
the force of its inhérent justice, every judge who has taken it up has 
stated it more strongly than it was stated before." And this is a case 
where that doctrine is eminently worthy of application. The suprême 
court of the United States has also in two récent and important cases em- 
phasized the necessity of reliance upon the stability of title evidenced by 
patents from the government. See Maxwell Land Grant Case, 121 U. S. 
325, 7 Sup. Ct. Rep. 1015; Iran Go. v. U. S., 123 U. S. 307, 8 Sup. 
Gt. Rep. 131. Such reliance should not bedisturbed in the case at bar. 
The demurrer will be sustained. 



MoIntybe et al. v. Roeschlaub et al. 

{Oirouit Court, D. Colorado. February 7, 1889.) 

Public Lands— Raiwroad Gbants— Exceptions — Homestead Entrts. 

The Word "attached," in 12 U. S. St. at Large, 493, (the Union Pacifie land 
grant act,) granting land "to which a pre-emption or homestead claim may 
oot hâve attached at the time thé line of sàid road is dèfinltely flxed, " means 
theflling of an ontry in regular forto by a settler; and the fact that subse- 
quently to the deflnite location of the road such an entry is set aside because 
made by.a person not entitled to hold a government claim, gives the company 
no rigbt to the land. 

Iq :Equity. Bill by Marion W. Mcintyre and others against Henry F. 
Roeschlaub and others, to set aside a homestead entry. On demurrer 
tobill. 

Wells, McNeol & Taylor, for complainants. 

Teillefr & Orahood, Rogers & Webber, and Daniel Witter, for défendants. 

Brewer, J.'uThis is a bill filed by the complainants against the de- 
fendant^ tq hâve a certain entry adjudged null and void, and to estab- 
lish their title to the lands in contrôversy. The lands in controversy are 
a part of the body of lands lying south-west from Denver, the title to 
which is invplved in the case of U. S, v. Railway Co., ante, 551, recently 
decided in this court. The complainants claim under the railway com- 
pany; the défendants by a homestead entry. So far as the gênerai ques- 
tion as to tbe title of the railway company to thèse lands is concerned, 
T hâve nothing to add to what I said in the opinion filed in that case, 
and if that were the only question, deeree would bave to go for the com- 
plainants as prayed. But it further appears that, prior to the filing of 
the line of definite location, one Mary S. Hooper had filed in the proper 
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land-office her claim to said lands as her homestead, and Ihat the entry 
thus made hadi not been set aside at the time of filing such definite lo- 
cation. To invalidate this proceeding complainants allège that said Mary 
S. Hooper never settled or resided upon the lands, or made any im- 
provement thereof, or ever attempted or intended so to do; that the 
entry was a pure matter of spéculation, and for no other purpose; that 
she was an alien, and had never been naturalized, and therefore was not 
qualified to make such entry; that immediately after the filing of her 
pretended claim she abandoned the territory of Colorado and moved to 
the territory of New Mexico, and this pursuant to an intention formée! 
at the time she made her filing; that the Kansas Pacific Railway caused 
proceedings to be commenced to avoid such entry, which proceedings- 
were finally successful, but not until after the time of filing the line of 
definite location. In other words, at the time of filing the line of def- 
inite location, and when the company's title becatne fixed, there was a 
homestead entry, regular in form, and apparently valid, but made by a 
person unauthorized to make such an entry, and without the purpose of • 
complying with the requisile conditions. The entry was oue that, when. 
challenged, could not be sustained, and was in fact thereafter set aside. 
Did the grant tô the Kansas Pacific attach to thèse lands? The decis-; 
ion of the suprême court in the case of ^«iZway v. Dumneyer, 113 U. S.. 
629, 6 Sup. Ct. Rep. 566, establishes the fact that if the homestead 
entry had been a valid one the land would not hâve passed to the rail- 
road Company. The contention of complainants is that because it was 
subject to be set aside upon proper proceedings it must be treated as in- 
valid, and amounting to nothing, and therefore not interfering with the 
grant to the compauy. The original grant to the Company was of land 
"to which a pre-emption or homestead claim may not hâve attached at 
the time the line of said road is definitely fixed." 12 St. at Large, 492. 
In the opinion in the Dunmeyer Case, supra, Mr. Justice Miller uses this 
language: ■ 

"In the case before us a claim was made and filed in the land-ofBce, and 
there recognized, before the Hne of the company's road was located. That 
claim was anexisting one of pii^)lic record in lavor of Miller when tlie map 
of plaintifE in error was flled. In the language of the act of congress this 
homestead claim had attached to the land, and it therefore did not pass by the 
grant. Of ail the words in the English language, this word ' attached ' was 
probably the best that could hâve been used. It did not meau mère settle- 
ment, résidence, or cultivatioa of the land, but it meant a proceeding in the 
ptoper land-ofiBce by which the inchoate right to the land was initiated. It 
meant that by such a proceeding a right of homestead had tastened to that 
land, which could ripen into a perfect title by future résidence and cultiva- 
tion. With the performance of tliese conditions the company had nothing to 
do. The right of the homestead having attached to the land, it was excepted 
ont of the grant as much as if in a deed it had been exçluded from the con- 
veyance by metes and bounds. " 

Within the reasoning of that case, I think the contention of the com- 
plainants cannot be sustained. So far as the records of the land-ofRce 
disclose, a proper homestead entry had attached. The govemment had 
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accepted the filîng;of the entry by M^fy lîQoper. ; Whether it should 
aftérwards permit that ebtry ta ripen into a perfect title, orshould.phal- 
lenge her rightto perfect the entry, ^ere matters resting solely in the 
discrétion of the government. The right to inquire into the validity of 
the proceedings in the land-ofiice, regularin form, vfas not granted to 
the railroad company. Such right of inquiry remained personal to the 
government. It occupied the position, not of a yendor, but of a donor. 
Itlimited its gifts to landsto which a homestead right had not attached. 
Whenever it accepted a homestead entry, its acceptance removed the land 
from the terms of the grant. What should becorae of the matter there- 
after as between the person raaking the entry and the government was a 
matter that did not affect the railway company. It had no right to in- 
quire. The government might hâve waived ail the informalities and ,de- 
fécts in the perSon, or in the occupation, and issued its patent. Whether 
it did or not was a matter of which the railroad company could not com- 
plain. It was enough for it that upon the face of the records there was an 
àpparently valid homestead entry, one which the government had recog- 
nized,and one which it might fiually permit to ripen into a perfect title. 
The homestead claim, whether good or bad, in the language of the act, 
attached; and that isall the railroad company could inquire into. That 
being settled, the land did not pass under this grant. For this reason 
the demurrer to the bill will be sustaiined. 



Arthur w. Gobdon et al. 
(Oireuît Oowt, E. J). Tennessee. February 3, 1889.) 

CoNTRACTB— Reqtjisites— Agebemeiît. 

Défendant wrote plaintiff: "Wlien you can give $1,000 f or my înterest, senâ 
your deèd and tnoneyi'lito'whioU Uereplicd: "I am not willing to give, more 
thaï) $750i" but six daysjaterhis agent wrote to défendant: I am directed 
to accept your oflfer, " to whiclj défendant replied; "1 havé turned my busi- 
■ : ness [over] to W.,and ne will trade with yo'u, and then sénd me deed. » ♦ * 
Upun présentation of deed from biin, will sign and send baCk. " Jleld, that 
' there was no con tract. 

' ,In Eiquîly. 

; Bill for spécifie perfoi-mànceby A. A. Arthur agàinst William F. Gor- 
don and Hugh aud C. B. White. 

Andrews d: 37ioniftMrgr/i, for complainant. . 
WaMurrt & TempletoUy (oT deîendanta. 

Key, J. "the bill in this case is fifed for â spécifie performance of an 
alleged contract for the sale and conveyancé of certain lands situated in 
the)vicihity of Cumberland Gap. ' The negotiations in regard to the mat- 
terîWere earried on by correSpondeiice througb the mails. Ç. H. Rogers 
àppears ta hâve initiated the correspond ence by a.letter dç,ted January 
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18, 1887, whiqh is not copied into the record, to which Gordon replies, 
February 1, 1887: "WiU say you can iiave the lands referred to for fif- 
teen hundred dollars, ptovided you want it right ofif, as I do not propose 
to give any option on the property." Rbgers was the agent of complain- 
ant. March 3 or 17, 1887yComplainant writes défendant Gordon: "We 
consider this [land],worth $600 in cash, and if you are agreeable to sell 
eut to us at that figure, we will remit ainount with quitclaim deed for 
your signature. Please reply at once; for if you will not accept this of- 
fer, we may apply for partition sale in the usual way." Complainant 
already had puiçhased some undivided interests in the lands. To this 
proposition Gordon replied, March 23, 1887: "Yours of 17th inst. re- 
ceived, eontaining bid of $600 for myentire interest in the Ky. & Tenn. 
lands, which I am very sorry to say I cannot accept. * * * When 
you can giVe $1,000 for my interest, send your deed and money." June 
22, 1887, complainant say s: "Referring to your correspondence, I now 
beg to inform you that the acreageof your tract of land in Poor valley 
is cj?nsid(3rably less than you thought it, and I am not willing to give 
any more than $750 for your interest in that and your interest in the 
mountain lands of Kentucky . If y ou are willing to accept this sunj , ad- 
vise me'immediately, and the deeds will be sent for your signature." To 
this proposition it does not appear that Gordon ever made any response. 
June 28, 1.887, Seymour, as agent of complainant, wrote to Gordon: ,''1 
am.directed by Mr. Arthur to accept your ofFer." That is, the offer of 
March 23, 1887. To which Gordon replied, July 5, 1887: "I hâve 
iurned my business [over] to Mr. Hugh Whitê and he will trade with 
you,a'nd then send me deed in accordance With the laws of those states, 
quitclaiifi deed, * * * upon présentation of deed ffom him, will 
sign and and send back through Citizens' Bank, Nevada, Mo." July 21, 
1887, Gordon and wife conveyed the lands to G. B. White. 

Thç first question to be determined is, was there a contract between 
«omplainant and Gordon for the purchase and sale of the lands? Did 
their minds ^yer meet upon any one of the propositions which passed 
from one to the other? It is insisted for complainant that there was an 
agreçment of the parties upon the offer made by défendant Gordon, 
March 23, 1887, to sell for $1,000; that this proposition was accepted 
by Seymour's letter of June 28, 1887, and acknowledged by Gordon's 
reply of July 5th foUowing. Let us see how this is. Gordon said: 
"When you can give $1 ,000 for my interest, send your deed and money." 
Arthur had oflered $600, and said he woald remit amount with quit- 
claim deed for Gordon's signature. Gordon was requested to reply at 
once. Arthur says as to Gordon's offer to sell for $1,000: "I am not 
willing to givemore than $750. If you are willing to accept this sum, 
advise me." Hère was a clear, definite, and explicit refusai to accept 
Gordon's proposition. It is as if Arthur had said: "I décline to give 
you à thousarid dollars, but will give you $750. Will you accept this 
«um?" This brought the $1,000 proposition to an end, and in its stead 
came a proposition from Arthur to give $750 which was never accepted. 
Thei all^ed acceptance of the $1,000 offer by Seymour amounted to 
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nothing, for there was nothing upon which it could fasten itself. The 
offer had been declined by Seyiîiour's principal, and another substituted 
by hini for it. But it is insisted that Gordon's note of July 5th in re- 
pîy to Seymour's letter should be construed into an acceptance of Sey- 
mour's offer. Areasonable regard to the manifest meaning of the ternis 
of this note does not sustain this position. "I hâve turned the business 
[ovei] to Mr. White, and he will trade with you. * * * Upon prés- 
entation of a deed from him, I will sign and send it back." As to turn- 
ing the business over to White, he spoke of what had taken place before 
Seymour wrote. The fair interprétation of the language is that Gordon 
declined to take any Step in the matter, because he had placed the busi- 
ness in White's hands. "White will trade with you,- — that is, White 
will sell to you, — and when he does, and présents me the deed, I will 
sign it and send it back." No doubt Gordon believed that White would 
sell to Arthur, but certainly there was no contract, order, or direction 
that he should do so. The folio wing décisions control this case: 

"The rules of law which govern this case are well settled. As no contract 
is complète withoufc the tnutual assent of the parties, an offer to sell imposes 
no obligation until it is accepted according to its terms. So long as the ofler 
has been neilher accepted nor rejected, the negotiation remains open and im- 
poses no obligation upon either party. The one may décline to aixept, or the 
other may withdraw his offer; and either rejection or withdrawal leaves the 
matter as if no olïer had ever been made. A proposai to accept, or an accept- 
ance upon terms varying from those offered, is a rejection of the offer, and 
puts an end to the negotiation, unless the party who made the original offer 
renews it or assents to thp modification suggested. The other party. having 
once rejected tlie offer, cannot afterwards revive it by teiidering an accept- 
ance ofit." Railwày Co. y. RoUing-MillOo., 119 U.S. 151,7 Sup. Ot. Kep. 
168. 

"A proposai to accept, or acceptance upon terms varying from those offered, 
is a rejection of the offer. " Bank v. Hall, 101 U. S. 50. 

It appears that in the case under considération there has been no meet- 
ing together of the minds of the parties so as to make a contract mutu- 
ally binding upon each in regard to the sale and purchase of the lands 
in controversy, and, as a conséquence, complainant is not eiititled to the 
relief he seeks. His biU will therefore be dismissed, with costs, and it 
is ordered accordingly. 



Nbufeld V. Neufeld. 

{Oireuît Court, 8. D.Oalifornia. February 2, 1889.) 

Attachmjînt— In Fbdekal Courts— Insolvenct PBOCBBDiifGs in State Coubt. 
Under Rev. St. U. S. § 915, entitling plaintifiE in a common-law case in a 
fédéral court to remédies by àttachment or other process similar to those pro- 
yidéd by the laws of the state in which the court is held, and requiring similar 
preliminary proof and security; and section 933. which provides that an àttach- 
ment shall be dissolved on any contingency on which an àttachment would 
be dissolved in the state courts,— prbceedings in an action in which an attach- 



NEtJFELD ». HEDFBLD. 



561 



ment has been levied will be stayed where insolvency proceedings against th« 
dnbtor are instituted in the state couits, as otherwise the plaintifl would ac- 
quire an undue advantage over the state creditors, which is contrary to the in- 
tent of the statute. 

At Law. On pétition for stay of proceedings. 
Graves, O^Melvmy & ShanUand, for petitioners. 
Welh, Guthrie & Lee, for plaintiif. 

Ross, J. The plaintiff, Nathan Neufeld, a citizen of the state of Illinois, 
commenced in this court, on the 31st of December last, an action at law 
against the défendant, Julius Neufeld, who is a citizen of the state of 
California, to recover a certain amount of money alleged to be due the 
plaintiff from défendant, in which action an attachment was duly issued, 
and levied by the marshal on property of the défendant situated in Los 
Angeles county. A few daysafter the commencement of the action, to-wit, 
Janùary 7th, the requisite number of the California creditors of the défend- 
ant instituted insolvency proceedings against him in one of the superior 
courts of the state, and, in pursuance of the state statute regulating such 
matters, the superior court made an order directing, among other things, 
that no créditer whose debt is provable under the insolvency act of the 
state be allqwed to prosecute to final judgme-nt any action therefor against 
the alleged insolvent until the question of his discharge shall be finaily 
determined, and that any and ail such suits and proceedings be stayed 
until the further order of the said superior court. 

Conceding that such order does not operate to stay or otherwise aflect 
the action hère, the counsel for the creditors in the insolvency proceed- 
ings, hâve, with leave of this court, filed a pétition in intervention, in 
which is set out in fuU the proceedings hâd in the insolvency court, and 
which further shows that the debts and demands of the petitioners, who 
are résidents of the state of California, accrued in said state, for goods 
sold to défendant, to be employed by him as stock in trade in his business; 
that the debt upon which the plaintiff's action is based is a debt also 
provable under the state law by virtUe of which the insolvency proceed- 
ings are had, and that the défendant has no défense to this action; but 
will suffer his default herein to be entered, and therealter judgment to be 
taken against him. Petitioners therefore ask that this court stay fur- 
ther proceedings for the enforcement of plaintiff's demand, until the state 
insolvency court shall hâve adjudicated the question of defendant's al- 
leged insolvency, or until the further order of this court. 

At the hearing of the pétition the facts upon which it is based were 
not controverted. As already observed, counsel for petitioners do not 
dispute the proposition, too well established to reqiiire argument, that the 
right of the plaintiff to prosecute his action in this court having attached 
prior to the commencement of the insolvency proceedings, that right 
cannot be arrested, taken away, or inipaired by any action of the state 
court. It is the action of this court that petitioners seek, and that in the 
interest of justice. It was not the purpose, I think, of the provisions of 
the Revised Sta tûtes of the United States upon the subject of attachments 
v.37F.no.l2— 36 
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in coœmon-îaw causes in the circuit and district courts, to gîve to the non- 
tesident créditer any unfair advahtage over the résident créditer. On 
the contrary, it seems to me to be plain that the purpose was to give to 
the non-resident, who might sue in the fédéral courts, the same rights, 
but no more, in respect to attachment, as are enjoyed. by the résident 
creditor, whomust sue in the state court. And this, I think, is manifest 
from the provisions themselves, which are as follows: 

"Sec. 915. In commou-law causes in the circuit and district courts the 
plaintiff shall be entitled to sirailar remédies, by attachment or other process, 
against the property of the défendant, which are now provided by the laws of 
the state in whicli such court is held for the courts thereof; and such circuit 
or district courts may, from tinie to time, by gênerai rules, adopt such state 
laws as may be in force in thé stiites where they are held in relation to attach- 
ments and othèr process; provided, that similar preliminary affldavits or 
proofs, and «imilar security, as required by such state laws, shall be first fur- 
nished by the party seeking such attachment or other process." 

"Sec. 983, An attachment of property upon process instituted in any court 
of the Unijted States, to satisfy such judgmeiit as may be recovered by the 
plaintifE therein, except in the cases inentioned in thé precéding nine sections, 
[within which the présent dase does not come,] shall be dissoï ved when any con- 
tingency occurs by whièh, according to the laws of the state where aaid court 
is held, such attachment Would be dissolved upon like process instituted in the 
courts of saidistate: providedy that nothing herein contained shall interfère 
with any prio^-ity of the UnitedStates in the paymeut of debts,'' 

There can be deriyed from this laiiguage of the statute no intent to 
confer upon the non-resident creditor any other or greater rights than are 
enjoyed by the résident creditor. It is true that the contingency has not 
yetoccurred in the insolvency proceedings referredto, which, under the 
state law, would operate'a dissolution of ail attachments against the al- 
leged insolvent issued out of the. state courts, and which, under thé ex- 
press terms of section 933 of the Revised Statutes, would operate to dis- 
solve the attachment issued out of this court; andsuch contingency may 
not occur,in which event the plaintiff herein would of course be allowed 
to proceed to judgment, for the satisfaction of which the property attached 
•would be liable. But by the state law the attachment to which the rési- 
dent creditors are entitled is subject tô be, and as to this défendant has 
been, stayed by the insolvency court pending the insolvency proceedings; 
and unless a stey of proceedings in this case is gr*anted by this court the 
plaintiff may, and doubtless will, take judgment against défendant, the 
manifeàt efifect of which will be to give to the non-resident creditor a 
remedy by attachment for the enforcement of his demand against the de- 
fendant, which is not enjoyed by the résident creditors of défendant. 
And this, in my opinion, is contrary to the intent and meaningofthe 
provisions of the Revised Statutes on the subject. It is ordered that ail 
proceedings in the cause be stayed until the furtfaer order of this court. 



GEO. prBAP.NARD & CO.f . KNOX GOUNTT. 568 

Geo. D. Barnaed & Co. v. Knox County, 
iCireuit Court, B. D. Missouri, N. B February 6, 1889.) 

1. CorNTIES— W4.BKANTS— EXCEBDING StATUTORT LlMlT OF INDEBTBDIÎE88. 

In order to defeat an action on county warrants, by ihvoking Const. Mo. 
art. 10, § 13, providing that "no county * * * shall be allowed to become 
indebted in any manner or for any purpose to an amount exceeding in any 
year the income and revenue provided for Buch year, without the assent of 
two-thirds of the voter8,"etc., it is not sufficient to show merely that during 
the yearB in which the warrants sued on were issued the expenditures ex- 
ceeded the county revenues for those years, butitraustbeshown, in addition, 
that the limit bad been reached before the indebtedness was incurred for 
Which the wiarrantB were issued. 

2, Same— CoMPUiiSORY Ikdebtedness. 

Rev. St. Mo. Sg 623, 624, 1061, 1184, 5376, having made ît the dutyof the va- 
rious county offlcers to providp suitable books and stationery at the expense 
of the coOnty for the transaction of business in their offices, debts contracted 
for such purposes by those officers and not by the county court, the ordinary 
çontractipg agent of the county, are not within the purview of the constitu- 
tipnal .provision above quoted. 

At Law. Agreed case. 

Tayhfr & PoUard, for plaintiff. 

6. R. BaMirope and W. 0. HoUùter, for défendant. 

Thayer, J. This is an action on 49 county warrants, issued during 
the years l'rom 1882 to 1886, both inclusive, in payment for books and 
stationery sold aiid delivered to Knux county at the instance and re- 
"quest of varions county ofEcers, and for public use. The défense is that 
■when the warrants sued upon were issued by the county court of Knox 
county , the oounty court had drawn warrants in excess of the total revenue 
of the county for the years during which the warrants were respectively 
issued, ànd that the debt sued for was for that reason contracted in vio- 
lation of section 12, art. 10, Const. Mo., which provides that "no county 
* * * shall be allowed to become indebted in any manner, or for any 
purpose, to an amount exceeding in any year the income and revenue 
provided fàr such year, without the assent of two-thirds of the voters 
Ihereof, voting at an élection to be held for that purpose." The case haa 
been submitted upon an agreed statement of facts, from which it appears 
that the books and stationery in question were furnished for public use 
at the instaaee and request of the probate judge, the clerks of the county 
and circuit court, and the sheriff and collector of the county, and that 
the same "were suitable and necessary for the officers in their officiai ca- 
pacity to whom they were sold." It also appears that the total warrants 
issued by Knox county each year from 1882 to 1886, both inclusive, ex- 
ceeded the revenue derived for the respective years from the highest rate 
of taxation which the law permits, to-wit, 50 cents on each $100 of val- 
uation; but that, deducting the warrants drawn on the "pauper fund" 
and "road and bridge fund," the warrants drawn in any one of said years 
did not exceed the revenue for said year. Judgment must be jendered 
for the plaintiff for the fuU amount claimed in each count, (that is, for 
the amount of the warrant described therein and interest at 6 per cent. 
f>er.anaamiromihedate:oftJbie alleged présentation,) for two reaspns:. 
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In the first place, there îs nothing in the agreed statementto showthat 
the indebtedness sued for was illegally contracted, even if it be oonceded 
■that the cpnstitutional inhibition (section 12, art. 10, supra) applies or 
has référence to such an indebtedness. The only fact admitted by the 
agreed case is that warrants were issued each year from 1882 to 1886, 
inclusive, in excess of the total county revenue for the respective years, 
provided warrants drawn on the "pauper and road and bridge funds" are 
taken into account, and not otherwise. But whether, when the several 
items of indebtedness sued for were contracted, and the varions warrants 
were drawn, the limitljf légal indebtedness had then been reached, and 
the county had exhausted its power to contract further indebtedness, is 
notshown. The stipulation falls short of establishing the facts alleged 
in defendant's spécial plea. In this state, as is well known, county courts 
are required to subdivide the total county revenue into five différent 
funds, and each fund must be devoted to the payment of the particular 
class of expenses for which it is set apart, and to no other. Warrants 
drawn by, the county court must also specify the fund on which they are 
drawn. Rev. St. Mo. §§ 6818-6821 , both inclusive. By section 5370, 
county treasurers are required to keep a record of warrants presented 
against the respective funds, and to pay them out of the funds on which 
they are drawn in the order of présentation, with the proviso that war- 
rants issued to pay for "services that are usual, and for ail expenses nec- 
essarj' to maintain the county organization," must be paid in préférence 
to warrants that are otherwise drawn; that is, to pay for services or ex- 
penses that are of an unusual character. It is évident, therefore, that when 
a county incurs an indebtedness exceeding its income or revenue for the 
year, and some part of it is for that reason invalid, it must be that part (if 
any) which may be appropriately termed an "extraordinary indebtedness," 
or that part which was contracted after the lirait of légal indebtedness had 
been reaChed. The debt sued for in this case was not an unusual debt for a 
county to contract. On the contrary, it was an obligation such as the 
county was compelled to ineur annually. Its oflBoers could not discharge 
their officiai duties without suitable books and stationery. Therefore it 
is important to know when the various items of indebtedness sued for 
in this case were contracted, and to what extent the county had incurred 
liabilities up to that time. Without such proof^ — and the agreed case is 
silent on that point — the court cannot say that the county had exhausted 
its power to ineur further debts, when a single item of the bill sued for 
was sold and delivered. It will eertainly not be presumed that the de- 
fendant contracted a debt in violation of làw. The burden of showing 
such fact rests on him who allèges it. 

In the second place, it must be held that the indebtedness now under 
considération is not within the purview of the section of the constitution 
above quoted, (section 12, art. 10,) because it was an indebtedness which 
the various county officers who contracted it were bound to ineur in the 
proper discharge of their oflScial functions. It is made the duty of the 
various officers at whose instance the books and stationery involved in 
this case were supplied "to provide suitable books and stationery " at the 
expense of the county for the transaction of business in their several of- 
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fices. Rev. St. Mo. §§ 623, 624, 1061, 1184, 5376. The debt was con- 
tracted by those officers, and not by the county court. In the case of 
Polter V. Douglas Co., 87 Mo. 240, it was held that the constitutional 
prohibition now in question was leveled against a county becoming in- 
debted through the action of the county court, — the ordinary contract- 
ing agent of the county, — and that it had no application to an obligation 
cast on the county for the transportation of a prisoner to an adjoining 
county, and for his board while there confined in jail, inasmuch as the 
law made it the duty of the sheriff to take prisoners to an adjoining 
county, and there confine thera, when there was no jail in the county 
■where the offense was committed. In RoUins v. Lake Co., 34 Fed. Rep. 
845, Judge Brewee held that a provision in the constitution of the state 
of Colorado, very similar to the one now under considération, did not 
forbid a county of, that state from becoming indebted forwitness', juror's, 
and sheriff's fées, in excess of the amount limited by the constitution, 
because the laws of the state made it obligatory on counties to pay ail 
suph fées. It seems, therefore, that it is settled, both in: this state and 
in this circuit, that constitutional provisions limiting the amount of 
county indebtedness that may be incurred are to be construed as having 
référence to that class of debts which it is optional with the county court 
or other governing body of the county to incur, and that they are not to 
betaken a? having référence to compulsory obligations cast on the county 
by opération of law, as where a county is required to pay the ordinary 
■expenses attending the maintenance of courts and the enforcement of the 
laws within the county, orwhere particular officers are required to provide 
at the expense of the county the necessary supplies for the proper discharge 
of the' duties of their office. As expérience bas heretofore shown that 
«ounties and municipalities generally become embarrassed by lavish ex- 
penditures which they were under no légal obligation at the time to 
make, or that might at least bave been deferred to a more convenient 
aeason, the construction adopted in the cases above cited is reasonable, 
and will mostlikely resuit in accomplishing the purpose had in view by 
the law-maker. Judgment will accordingly be entered for the plaintiff. 



Hennessy V. City of St. Paul. 

[Circuit Court, D. Minnesota. February 6, 1889.) 

Nuisance— Abatbmbnt—Municipai, Corporations— Powbks. 

St. Paul Mun. Code, art. .S2, p. 41, which conféra upon the common conncil 
"full power and authority to remove and abate any nuisance injurions to 
public health or safety, and to remove, or require to be removed, any build- 
ing which, by reason of dilapidation, defects in structure, or other causes, 
may or shall hâve become imminently dangerous to life, " etc., does not con- 
ter upon the council the exclusive jurisdiction to détermine what constitutes 
a nuisance, but only authorizes the abatement of that which is in fact a com- 
mon nuisance. 

At law. On motion for new trial. 
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. Action by David J. Hpnnessy againat the city of St. Paul for damages 
caused by tearing down and removing plaintiff 'i? building. Verdict for 
plaintiffi and défendant moves for a new trial. 

Yowng & Lightner, for plaintiff. 
W. P. Murray, for défendant. 

NEI.SON, J. A suit was brought agairist tbe défendant fof tearing down 
and removing plaintifF's frame building located on Robert street, in thé 
city of St; Paul, in this district. The building was rented at the time a 
fire danlaged it to the ext<Jnt of from 30 to 50 par cent, of its value. It 
was vacant and untenanted on April 30, 1886, and was declared by the 
common council of the city imminently dangerous to life and property 
by reason of fire and its dilapidated condition, and a nuisance, and on 
July 1, 1886, was taken down. The act of the city is attempted to be 
justified under its charter and ordinanoes. The trial resulted in a ver- 
dict for the plaintiff. The charter of the city of St. Paul gives the com- 
mon council power and authority to remove and abate any nuisance in- 
jurious to public health or safety, and to remove any building which, by 
reason of dilapidation * * * or other causes, may bave or shaîl 
hâve become imminently dangerous to life and property. City Charter, 
p. 4l'j art. 32, Mun. Code St. Paul. On October 7, 1869, the foUowing 
ordinance was passed (article 32, p. 41, Mun. Code St. Paul:) 

"The common council shall hâve full poWer and authority to retaove and 
abate any nuisante injurious to the public henlth or safety, and to remove, or 
require to be removed, any building wtiich, by reason of dilapIdatiiJii.defects 
in structure, or other causes, may bave or s|iiill becoiue imminently danger- 
ous to life or property, " etc. 

On Api^il 30, 1886, a resolution of the common council was approved 
by the mayor, authorizing the destruction and removal of plaintiff 's: 
building. It was urged on the trial, and it is pressed with sonie degree 
of earuestness, that under the charter and ordinance as above recited, the 
exclusive .jurisdiction was conferred upon the common council to deter-; , 
mine what constitutes a nuisance. I do not think so. The common 
council undoubtedly bas the power to abate nuisances, and a dilapi- 
dated and vacant building, by reason of fire, and its temporary occupa- 
tion by disorderly persons and trespassers, and its use as a réceptacle of 
filth, may become a comtjiop nuisance as recognized by law. But un- 
less a nuisance, as defined by the common law or by statute, exists, the 
act of the common council cannot make it one by a mère resolution. 
Such a doctrine might place the property of the people, no matter whajb 
in fact might be its reaJ condition and character, at the disposai of the 
common council, without compensation. A nuisance cannot be created 
by mère declatation of the city council, unless it is in some manner in- 
jurions to the pnblic; and the ordinance or déclaration heretofore recited 
is no défense in this suit, tinless the building is proved to be a common 
nuisance. 'Power to abatè bt isuppress is confinée! to abating or suppress»- 
ing that which is imminently dangerous to life and property, and a nui- 
sance; and where the facts do not create; the danger, a resolution or or- 
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dinancè of the common council to the contrary cannot avail. 1 Wood, 
Nuis. § 744; Ëverett v. Oity, éQ lowa, 66; Yates v. Milwaukee, 10 "Wall. 
497; Clark v. Mayor, 13 Barb. 32; Underwood v. Grem, 42 N. Y. 140. 
In the case cited by counsel (ffamej/ v. Dewoody, 18 Ark. 252) the de- 
murrer interposed by the pLaintiïF to the plea of ithe défendant admitted 
the facts alleged, which showed the building a nuisance per se. No evi- 
. dence waa excluded on the trial tending to sho'tv the building unsafé, and 
dangerous to life and property, and I find no error committed. Motion 
for new trial denied. 



Kbntucky & I. Bbidqe Co. v. LotjisvrLLB & N. R. C!o. 

(Circuit Court, B. Kentueky. January 7, 1889.) 

1. Cabbibhs — Inteestate, Commerce CoMMissioN-^CONSTiTtîTioNAi, Law— Jtr- 

DiaAL POWBRS. 

Congrèss, in establishing "inferior courts," and prescribing their jurisdic- 
tîon, must confer upon the judgea appointed to administer them the constltu- 
tional tenure of office,— that ôf holding "during gôod behavior," — before they 
oan become invested with any portion of the judicial power of the go.vern- 
nient. 

% Samb. 

The act to regulate commerce does not undertake either to create an "infe- 
rior court, " or to invest the commission appointed thereuoder with judicial 
ppwers or f un étions. 

8. Samb. 

The interstate commerce commission is invested with only administrative 
powers of supervision and Investigation, which fall far short of making it a 
court, or its action judicial. in tlié proper sensé bf the term. Its action or con- 
cliieidn upon matters biought beiore it for investigation is neither final nor 
cpnclusive; nor is it invested with any authqrity tô enfprce its décision or 
aiwàrd. It hears, inveâtigàtès, and reports up6n complaints made before it, 
biitlénbBequent judicial proceedings ai-e contémplated and provided fbr as the 
retrtédy for the enforçemènt bf the order or report of the commission in ail 
bases where the party against whom its décision is rendered does not yield 
yoluntary obédience thëreto. 

4. Same — Epfbct ob Report. 

,^ The commission is charged with the duty of investigating and reporting 
upon complaints; and the facts found or reported by it are only given the 
forcé and weight oî prima facie évidence in such judicial proceedings as may 
thereafter be had for the eiiforcement of its recbmmendation or ordèr. The 
fiinctions of the commission are those of référées or spécial commissioners. 
apt)ointéâ to mfeke preliminsiry investigation of, and report upon, matters for 
subséquent judiéiàl examination and détermination. In respect to interstate 
commerce matters covered by the law, the commission may be regarded as 
the gênerai référée of eaoh and every circuit court of the United States upon 
which the juriadrction is conferred of enforclng the rights, duties, and obli- 
gations recognized and enforced by said law. 

6. Same— 'Power ob Congress. 

Cpngress, under its sovereign and exclusive power to regulate commerce 
amphg the several states, has the power to create a commission for thé çur- 
■ pPsé of supervising. investigating, and reporting Upon matters or complaints 
connected with or growing étit of interstate commerce; and no valid consti- 
tutional objection can be urged against making the flndings of the commis- 
sion prima /acie évidence in subséquent judicial proceedings. Such a provis- 
ion merely prescribes a rule of évidence, clearly within well-recogiiized pow- 
ers of the législature^ and in no way encroaches upon the court' s proper lunc- 
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6. Samb^Powbr op CiEctriT Court. 

The act does not inake the circuit court the mère executioner of tlie com- 
missioners' order or recommandation, so as to impose npon the court a non- 
judicial power. The courlis not restricted to the mère ministerial duty of 
enforcing an order of the commission. The suit in tWs court is, under the 
provisions of the act, an original and indépendant proceeding, in which the 
commissioners' report is made prima faeie évidence of the matters or facts 
therein stated. The court is not conflried to a mère re-examination of the 
case as heard and reported by the commission, but hears and détermines the 
cause de «OBO, upon proper pleadingsand proofs; the latterincluding not only 
the pritna faeie facts reported by the commission, but ail such other and fur- 
ther testimony as either party may introduce, bearing upon the matters in 
contre versy. 

7. SaMB— JUBISDICTION— CiTIZENSHIP. 

The right asserted by petitioner arises and is claimed under a law of the 
United States which relates to a subjeot over which congress has exclusive 
control; and this is sufficient to sustain the court's jurisdiction, independent 
of the cltizenship of the parties to the controversy, since it involves a fédéral 
question. 

8. Samb— CoMMON Cakkibrs— Bridge Companies. 

Where a railway company, by contract with a bridge company, acquires the 
right to use a bridge, with its approaches, for the engines, cars, and trains of 
the railway company, the flrst section of the "aot to regulate commerce" re- 
gards the railway company as the owner or operator of the bridge and ap- 
proaches, for the time being, as tb ail freight transported by the railway com- 
pany oVer the bridge; and as to âll such trafflc, the railwaj^ company, and not 
the bridge company, must be regarded as the common carrier. Such a bridge 
Company is not, either in law or in fact, a common carrier of Interstate traf- 
flc, within the scope and meaning of said section; and it cannot invoke the 
provisions of said act, to compel railway companies to transaçt business with 
or through such bridge company. Between such a bridge company, and the 
railway carriers of the country, the act establishes no such reciprocal rela- 
tions, duties, and obligations as require the latter to form business connec- 
tions with the former. 

9. Same— Trahsfeb Companies— Switching Cars. 

Where a corporation, which is under no légal obligation to do so, volunta- 
rily contracts to switch cars over its tracks, between two or more r^ilways, 
for which service it collects a certain switching charge for switching the cars, 
loaded or empty, but charges no trafflc rates on the freight transported or 
transferred in the cars, such corporation, in the performance of such service, 
assumes noneof the responslbilities of a common carrier, but only those of a 
switchman. In respect to cars or trafflc thus Uandled, such corporation can 
only be regarded as a switchman, or transfer company; and it is no more a 
common carrier of interstate commerce or trafflc, within the provisions of the 
law, than a city transfer company, which checks a passenger's baggage at the 
hôtel where it is received, and carries it, for an agreed compensation, to the. 
station of the railway over which it is to be transported into another state. 

10. Same — Bridge Companies — Charges pob Transfer. 

Wh(?n \\ bridge company, owning no freight cars of its own, solicits freight 
for railway companies, who will furnish the cars, and over whose lines the 
freight is to go, and merelj transfers such cars over its bridge, delivering 
them to the railway companies furnishing the same, and charging for its serv- 
ice its regular bridge-toll, but making no charge for transporting the freight 
contained orcarried in the cars, such a bridge company is not a common car- 
rier of such interstate freight. Tlie object and purpose of the bridge com- 
pany in thus constituting itself the soliciting agent for the railway. companies 
who are willing to provide the cars for the freight it may secùre, is mani- 
festly to obtain tolls for the use of its bridge; and the law'does not require 
the railway companies to keep up such an arrangement with the bridge com- 
., pany, in order to protect its interest in securing tolls for its bridge. 

11. Samb— Transportation Charges— Tolls. 

Where the charter of a bridge company makes its bridge and approachts 
thereto, such as it had authority to construct, a public thoroughfare or high- 
way for the use of which by railroads, or street cars, wagons, vehicles, ani- 
mais, and foot-passengers it was authorized to charge "reasonable tolls, " for 
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the collection o£ which suitable toll-gates could be established, the word 
"tolls," as used in such a charter, is strictly applicable to charges for the use 
of its highway. rather than to compensation for transportation services which 
the bridge company may perform or he permitted to render. 

12. SaMB — CONSTKUCTION OF ChABTBB. 

Where the charter of a bridge company confers upon it the franchises and 
powers of building, maintaining, and operating its bridge and approaches, 
designated as ita terminal facilities, such franchises and powers do not, in 
and of themselves, constipute the bridge company a common carrier of prop- 
erty; on the contrary, théy are appropriately conflned to the érection, opéra- 
tion, and maintenance of a thoroughfare or public highway, open to the use 
of others, common carriers and private parties, upon making compensation 
therefor in the shape of "reasonable tolls. " 

13. Samb. 

The charter powers of aaid company, neither expressly nor by any clear im- 
plication, confer upon it autbority, "to equip its road, and to transport goods 
and pasaengers thereon, and charge compensation therefor;" nor do they in 
any way constitute said company a common carrier, the rule of construction 
applicable to such charters being that "no power is conferred upon a corpora- 
tion which is not given expressly, or by clear implication. " 

14. Same— Connecting Cabkibrs — Intebchangb op Tbaffic. 

Where the charter of a raiiroad company provided "that any and ail such 
railroad or railroads hereafter constructed may connect and join with the 
road hereby contemplated, " the connection thus authorized is a physical and 
not a business connection, and it does not require an interchange of trafflc at 
the point of junction. 

15. Samb— OoMBiNATiONS to Pbevbnt Continuods Cabbiagb. 

The seventh section makes it unlawf ul for any common carrier, subject to the 
provisions of the act, "to enter into any combination, contract, oragreement, 
expreiss or Implied, to prevent, by change of time-schedule, carriagè in differ- 
•ent cars, or by other means or devices, the carriagè of freights from being 
continuons from the place of shipment to the place of destination, " etc. It 
is no violation of said section for a railroad company to enter into contracts 
with other companies for the establishment of through routes, and through 
rates, for the continuons carriagè of Interstate trafflc. Such contracts are in 
nowise inconsistent with the things forbidden by said section. 

16. Same — Connecting Cabeibes — Reasonable, Pkopbb, and Equal PACiiii- 

TIES. 

The second clause of the thlrd section provides that "every common carrier 
subject to the provisions of this act shall, according to their respective powers, 
afford ail reasonable, proper, and equal facilities for the interchange of traf- 
flc between their respective lines, and for the receiving, forwarding, and de- 
livering of passengers and property to and from their several lines and those 
Connecting therewith, and shall not discriminate in their rates and charges 
between such Connecting lines, " etc. ; but neither this nor any other provision 
of the law requires of the common carrier of interstate commerce tùeduty of 
either forming new connections, or of establishing new stations for the ré- 
ception and delivery of freights. The act to regulate commerce deals with 
such common carriers as it flnds them, and leaves to them f uU discrétion as to 
what extensions they will malie of their lines, the connections they may form, 
and the jrards and dépôts they may choose to establish. When railroad com- 
panies, in compliance with their charter obligations, hâve provided them- 
selves with convenient, suitable, and ample stations and dépots for the ac- 
commodation of their business, the law imposes upon them no duty, either 
to the public or othêr railroad lines, of making new stations, yards, or dépôts, 
even though such additional constructions mlght be for the convenience of 
the public or of other carriers. Congress has certainly not undertaken — even 
if it possessed the power — to deal with such matters. 

17. Same. 

When a new railroad makes a physical connection with an old railroad at 
a point other than the established yard or dépôt of the old road, but neither 
company has any yard, station, dépôt, or ground, at the point of connection, 
nor any buildings, sheds, or platf orms there for the réception and accommoda 
tion of freights to be bandled and eschanged at that point, nor any clerks or 
employés stationed there for the inspection of cars, réception of freights, 
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• etc., an Inlerchange of trafic at Buch a point cannot be made in a proper 
and conyénient way to either compfiny; and no a,uthority is conferred npon 
the cowniission or upon this court tp compel the old company to provide at 
said poïrit bf connection the same or equal facilities whicL it had previously 
provided at its regular, establislied yards and dépôts. 

18. Same. 

, 'Wbére a new railroad makes a physical connection with an old railroad, at 
i'pôiiltptliertlian the established yàïd or dépôt ôf the old road, and there 
àVe ho facilities at said connection for,receiving, forwarding, or dèlivering 
ïreiéht, îfldividual shippers or consignées of freight hâve no right to reqoire 
the old Company to receive or deliver their trafBc at such point of connection; 
and the new company, or other cbmpanies using its tracbs, cannot properly 
demànd or require of the Old comjpahy to Concède to it or them rights and 
facilities which the old company is under no obligation or duty to grant or 
provide for individual owners or shippers of interstate commerce. This would 
be oonfèrring upon common carriers engaged in transporting interstate traf- 
flc rights and privilèges sùperlor to those intended for the benefltof such 
commerce Itself. The law was not designed to advance the interests of car- 
riers, but was intended for the beneflt and advantage of the commerce they 
transported; and the provisions of the act ail look to that as its object and 
purpose. 

19, Same— Undub ob Unbbasoiîablb Prbfebbnces. 

The fact that a railroad company interchanges trafic with certain railroads, 
at its regular, established yard or dépôt, (where ithas provided ail reasouable, 
proper, and equal facilities for that purpose,) and refuses to interchange trafBc 
with a new road at a point of connection wlîere no such facilities exist, does 
not constitute any "discrimination," or any "undue or unreasonable préfér- 
ence or advantage, " in favor of the railroads with which such interchange is 
made. The third section of the act does not mean that whatever facilities a 
railroad company may furnish or. provide for the interçhange of business with 
Connecting hues at any one place, (such as its regularïy established and prop- 
erly equipped deppt,) it is boundto provide fpr any and ail other railroads at 
Buch otjier and différent pointa as they may sélect in making their connec- 
tion. On thesicontrary, said section means that where a railroad subject 
to the provisions of the act has provided and established at any given place 
its facilities in the shape of. yards, stations, and deçipts for the interchange of 
trafflc, or fpr the receiving, forwarding, and delivering of passeugers and 
property, and there affprds such facilities to some of its Connecting lines, it 
shall not dehyto other Connecting lines at that point the same proper, rea- 
Bonable, and equal facilities. 
aO. Samb. ' . 

It by np means follows because certain facilities for the interchange of 
freight are furnished by a railroad to another Connecting line or lines at one 
point, upon certain terms. conditions, and considérations, and where ample 
accommodations for the transaction of such business are provided and main- 
tainedat the joint expenseof the companies using them, that another com- 
pany, makii?,§k physical connection with the road furnishing such facilities 
at another, .diuerent, and distant place is entitled to demand at said différent 
point of connection the same or equal facilities. The company making the 
, physical connection, at a point other than that at vrhich the established road 
has alreadjr provided its facilities, and conducts its interchange with other 
Connecting! I,ine8, cannot demand or require an interçhange at such point of 
physical connection without flrst furnishing at such point reasonable and 
proper.façilities for the interchange sought. In cannot rely upon the termi- 

, nal facilities àt, another point of the road with which ithas fprmed the phys- 
' ical connection; nor can it conipel the road with which the connection is 

, made to jpin with it in the expense of providing ât. that point the facilities 

;j neoessary and proper for the interchànçe. 

21. Same — Similar ob Dissimilab Çibctimstancbs. •- 

No provision of the act confers equal facilities upon Connecting lines, under 

, dissimilar çircuinstances and.çonditipns. On thé contrary, even as to inter- 
state commerce itself, tbe distinction is recognized throughout the law be- 
tween discriminations and préférences which are jiist and reasonable and 
those which are unjust and unreasonable, accprding as thny are made or given 
usder similar or dissimilàr ciiçumstances and conditions. Ail discriminations 
' frnd pref èret^ces are npt fprb^ddeo or made unlawïùl, but only such as tire un- 
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just, or undue, or unreaspnable. In each and every case, therefore, th^ ques- 
tion whathér à diàcrimlna'tion' is unjust, or a préférence ia undùé or unrea- 
Bonable, either as to the common carrier or the commerce it may transport, 
involves a considération of the circumstanees and conditions ùnderwhich 
such discrimination or préférence is made or given. 

28. Same— Terminal FAcrLiTiES— Change of Connecting Point. 

An intercliange of trafBc at a new point of connection between railroads, 
where tliere are no buildings, sheds, platforms, or other f acilities for the proper 
'cave, protection, and handling of freight, and no clerka oremployes stationed 
thère to look after and attend to the business, cannot possibly be carried on 
without requiring the old road to concède the nsé of its track and terminal 
facilities to the new road, or without imposing upon the old roàd the trouble, 
inconvenience, and expense of handling the trafBc interchanged between 
them; and neîther the commission nor this court hàs anyauthority torequire 
the old road to Concède the use of its tracks aftd terminal facilities in brder 
to accomplish an intei-change of tràfflc; nor can this court or the commission 
impose upon the old road the duty of making such interchange at its own ex- 
pense, over its own tracks, with its own engines, at its own yard, and with 
its own employés. Such interchanges between railroads are ar'ranged by mut- 
ual agreements, âxing the compensation to be paid for services, and for the 
use of improvements, and providing for "prorating" the expense incident to 
such interchange. But if the parties cannot themselves agrée upon such 
terms, neither this court nor the commission can make an agreement for them, 
: under the existing law, and under circumstanees such as exist in this casé. 

28. Samb — Discrimination. 

The provision in the third section of the act, tO the effiect that a common 
carrier shall not be required "to give the use of its tracks and terminal facili- 
ties to another carrier engaged in like business, "is a limitation upon, or quai 
iâoation of, the duty of affording ail reasonable, proper, and equal facilities 
for the interohange, or for the receiving, forwarding, and delivering, of traf- 
flc to, from, and between. Connecting lines; and therefore it is left open to 
any common carrier to contract, or enter into arrangements for the use of ita 
tracks and terminal facilities. withone or more Connecting lines, without sub- 
jecting itself to the charge of giving an undue or unreasonable préférence or 
advautage to such lines, or of discriminating against other carriers who are 
not parties to, or included in, such arrangements. No common carrier can 
thereforejustlycomplainof another that itisnotallowedtheuseof that other's 
tracks and terminal facilities upon the same or like terms and conditions 
which, under private contract or agreement, are conceded to othèr lines. 

24. Same— Transportation of Interstate Traffio— Rates. 

The first section of the act provides that ail charges for services rendered 
by common carriers subject to the provisions of the law "shall be reason- 
able and just," and prohibits and déclares unlawful "any unjust and un- 
reasonable charge." This is the sole requiremeut of the law upon the sub- 
ject of rates which common carriers, subject to the provisions of the law, may 
demand for the transportation of interstate trafflC. 

S6. Samb — Through Routes and Rates. 

Arrangements in respect to through freight trafflc and joint through rates 
or charges, as well as the forms of bills of lading. and the apportionment to 
be made of such joint traffic rates, and of losses or damage to freight i* 
course of transit, are ail matters of private arrangement. Such arrange 
ments, which usually include the reciprocal interchange of cars, and the use 
of each other's tracks and terminal facilities, are prompted by considéra- 
tions varied and complex. In some instances, and between some companies, 
they may be mùtually désirable and benelîcial, while in other cases, and with 
other Connecting lines, they might be prejudicial and injurious to the interest 
of one or both; and companies in the latter situation cannot properly claim, 
as matter of right, what the former hâve acquired under and by virtue of pri- 
vate contract or arrangement. 

26. Same — Traffic Arrangbmbnt-^Common Law. 

At common law, the refusai of a common carrier to make through trafflc 

arrangements at or upon joint through rates, with one Connecting railroad 

Company, such as it makes or enters into with another Connecting Tine, does 

: not constitute any undue or unreasonable discrimination in charges or faclli- 

ties. ■■■■ ■'- '■'■ - 
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27. Same— AcT OF 1866. 

Section 5358, Rev. St. TJ. 8., fembracinç aot June 15, 1866,) imposes no duty; 
it merely permits or autliorizes the carriage of trafflc from one state to an- 
other, and, to that end, the formation, of continuons lines by mutual agree- 
ment. It confers no power to compel a railroad oompany to maice througlk 
routes and through rates with one Connecting Une because it has, by agree- 
ment, made them witli another. 

28. Same. 

It is clear that from tlie provisions of section 6 of the act two or more com- 
mon carriers may lawfully enter into contracts or agreements for the estab- 
lishment of through routes at or upon joint through rates; because copies of 
such contracta and agreements, and of the joint tariffs of such carriers, are 
required to be flled with the commission. If, in the exercise of the right thus 
impliedly, if not expressly, recognized, a common carrier, by private arrange- 
ments, forms a through route, and establishes joint through rates, with cer- 
tain Connecting lines, it cannot be compelled to concède to ail other Connect- 
ing raiiroads the same or equal through rates, on trafflc which the latter may 
offer for transportation. 

29. Samb. 

The act does not undertalie to croate between Connecting lines such an 
agency or çmosî partnership relation as is necessarily Involved in agreements 
or arrangements for the establishment of through routes and the malsing of 
through rates. As such arrangements exist by contract, express or implied, 
the fact that a common carrier enters into them with one or more Connecting 
lines does not impose upon such carrier the duty or obligation to make the 
same or lilje contracts with ail other lines. 

80. Same. 

No authority is conferred upon common carriers of interstate commerce to 
issue through "ticliets to passengers, or through bills of lading for property, 
at through rates, over Connecting lines, in the absence of such arrangements 
between the companies. 

81. Same — Enqlish Acts. 

The commission is not invested with authority to establish through routes, 
nor to flx through rates, between Connecting lines. The Bnglish act of 1873, 
amendatory of the act of 1854, did confer such authority upon the Bnglish 
commission; but our act to regulate commerce contains no such provision, 
and confers no such authority. 

83. Same— RiGHTS of Consignoes to Route Shipments. 

An individual shipper or consigner cannot legally require a railroad Com- 
pany to send a shipment, by a particular route, beyond the company's line, 
at the same or équivalent through rates which such company may hâve estala- 
lished with other Connecting lines; and what the individual shipper of inter- 
state commerce may not lawfully demand, common carriers engaged in trans- 
porting such commerce may not lawfully require, of Connecting Unes. 

88. Same— Through and Local Trafpic— Dischimination. 

In the absence of through trafflc arrangements between two railroad com- 
panies, the one has the right to treat freights tendered to it by the other as 
local business, and to charge for the transportation therpof its local rates to 
destination; and in doing so no discrimination is made against the other Com- 
pany on the trafflc it carries; nor does the company charging local rates on 
such freights malse or give any undue or unreasonable préférence to other 
lines, or to the trafflc they handle, with whom it has agreements for through 
routeing, and at through joint rates, which may be lower than its local rates 
to the same points; because the service in the two cases is not the same, or 
identical. 

84. Same— Obligation of Contracts. 

Neither the act to regulate commerce, nor the act of June 15, 1866, (Rev. St. 
U. S. § 5258,) was ever intended to in vade the domain of private contracts be- 
tween common carriers, which were valid when made, and are not in conflict 
with the provisions of the law. The observance of good faith between par- 
ties, the upholding of private contracts, and enforcing their obligations, are 
matters of higher moment and importance to the public welfare, and far 
more reaching in their conséquences, than the public policy sought to be ea- 
tabiishedin the facilitation of commercial intercourse among the states, which 
the act of June 19, 1866, aimed to promote. 
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85. SAME— CONSTKUCTION OF AOT. 

The law should be as liberally construed in favor of commerce amonç the 
States as its language will permit; but when complaint is made, or relief is 
sought, solely or mainly in the interest of tbe common carriers eugaged in 
the transportation of such commerce, the act complained of, or the right as- 
serted, should not rest upon any doubtful construction, but should clearly 
appear to hâve been forbidden or conferred. And where the complaining 
carriers are not in a position to commend themselves to the favorable consid- 
ération of a court of equity, no strained construction of the lave should be 
made, in order to afford them, or either of them. the relief they seek at the 
hands of the court. 

86. Samb. 

Under the terms and opérations of a contract made by a bridge company 
and three railroad companies, the railroad companies secured and enjoyed 
ail reasonable, proper, and equal facilities for the interchange of cars and 
trafflc betWeen them, which intercbangevras conducted for many years at the 
regular, established yard or dépôt of one of them, and the' expansés of such 
interchange veere shared by them in certain proportions, flxed by contract. 
After the passage of the act to regulate commerce, one of the railroad com- 
panies voluutarily abandoned tfaose facilities, and changea its business to an- 
other bridge, — not in the interest of the public, nor of the interstate commerce 
it handled, but for its own private benefit and advantage,— and then sought 
to compel the company (at whose yard the interchange of trafflc had been con- 
ducted) to allow such interchange at a new point of connection, and to afford 
at such point facilities equal to those which the applicant had volnntarily 
abandoned. Held, that the application ought not to be granted. 

87. SaME — PovyERS OF CONGRBSS. 

Possessing such sovereign and exclusive power over the subject of com- 
merce among the states, it is dIfBcult to understand why congress may not 
legislate in respect thereto, to the same extent, both as to rates and ail other 
matters of régulation, as the states may do in respect to purely local or inter- 
nai commerce; but the court is not called upon in the présent case to say 
vfhat would or would not come within this regulating power, for the existing 
law does not undertake to prescribe anything more upon the subject of rates 
than that they shall be reasonable and just; and it does not undertake to re- 
quire a common carrier, subject to its provisions, to establish through routes 
and through rates with ail Connecting lines, merely because it may hâve doue 
so with one of them. 

In Equity. Proceedings to enforce order of interstate commerce com- 
mission. 

Ramsey, Maxwell & Ratnaey, Bullitt & Shield, and E. F. Trabue, for pe- 
titioner. 

Lyttleton Cooke and Ed. Baxter, for respondent. 

Before Jackson and Babe, JJ. 

Jackson, J. On February 10, 1888, the Kentucky à Indîana Bridge 
Company, a corporation created by the laws of Kentucky and Indiana, 
owning and operating a bridge across the Ohio river between Louisville 
and New Albaay , and claiming to be a common carrier of interstate com- 
merce, filed its pétition before the interstate commerce commission, 
against the Louisville & Nashville Railroad Company, alleging as the 
ground of its complaint that said railroad company, in violation of the 
provisions of the act to regulate commerce, approved February 4, 1887, 
and in combination and conspiracy with the Louisville Bridge Company, 
a corporation owning and operating the only other bridge across the 
Ohio river at Louisville, and with other railroad companies interested in 
and usiug said last-named bridge, for the purpose of preventing or ob- 
structing the transfer of traffic and freight over petitioner's bridge, had 
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refused, and was still refusing, to interchange traffiiç wîth, br to receivé 
from petitioner or the rajlroad cpniipanies using îts Ijrîdge, cargor freight 
tendered said Louisville & Nash ville Railroad Company, for transporta- 
tion ovel* its Une or Unes soilthvvard, or to deliver to petitioner, or any 
railroad cohipany using its tracks and bridge, freights arriving by the 
Louisville & Nashville Railroad at Louisville, for or consigned to points 
on petitioner's said railwày, or tp àiiy railroad Connecting therewitb at 
New Albany, although said Louisville & Nashville Railroad Company 
aiïbrded such facilities for the interchange of traffic to said Louisville 
Bridge Company, and to the l'ailroads north of the Ohio river using 
that bridge. The point of connection between petitioner's track and 
that of the Louisville & Nashville Railroad, at which said interchange 
of traffic was demanded and refused, was at Seventh street and Magnolia 
avenue, in the city of Louisville. The prayer of the pétition was "that 
the défendant, (the Louisville & Nashville Railroad Company,) be re- 
quired, by the order of the coœniission, to interchange traffic with the 
petitioner and with the railway companies using its railroad at said point 
of connection at Seventh street and Magnolia avenue, and to receive from 
petitioner and said railway companies using its railroad ail freight ten- 
dered by it or them to said défendant for transportation to points on or 
beyond^and by Way of its railroad or railroads, and to deliver to peti- 
tioner and to the railroad companies using petitioner's railroad, at said 
point of connection, ail freights arriving at Louisville over defendant's 
^railroad, and consigned to petitioner or to railroad companies using pe- 
titioner's railroad, or to points on the line of petitioner's railroad, or the 
railroads using its track." 

In its answer to said pétition the défendant did not concède that the 
petitioner was a common carrier of Interstate commerce. It admitted 
the physical connection of its own and the petitioner's tracks at Seventh 
street and Magnolia avenue, "which connection, under its charter, itcould 
not prevent; but denied that such connection imposed upon it, either by 
the state or fédéral law, the duty of making a business connection, for 
the interchange of traffic at that point. It denied that said connection 
was a suitabie and convenient place for the interchange of cars or freight 
with the petitioner or railroads using its tracks and bridge, for the rea- 
son that neither itself nor the petitioner had any dépôt, platforms, build- 
ings, or other suitabie facilities there for the interchange of traffic, and 
because défendant had no clerks, agents, car inspectors, repairers, or 
other employés at that point, to attend to the business of such inter- 
<Shanges. It further denied that such interchange at said point could 
be made without the use of its tracks and terminal facilities by the peti- 
tioner. It further claimed that the requirement to interchange traffic at 
said point of connection would be unreasonable and improper, because the 
défendant already had in the city of Louisville four regular yards and de- 
pots, with ample facilities and' accommodations for the handling and inter- 
change of traffic arriving at or going from said city. That its main yard 
and dépôt for the réception and delivery offreight was atNinth street and 
Broadway, in the city of Louisville, where it interchanged trafSc with 
the Louisville Bridge Coûipany, and the railroads north of the Ohio river 
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usîng that bridge, and wliere it had ample accommodations and an ad- 
équate force of clerks, agents, and employés to transact the business, and 
to make ail exchanges of traffic. The défendant further set up the fact 
that, in 1872, it had entered into a written contractwith said Louisville 
Bridge Company, and with the Jefferson ville, Madison & Indianapolis 
Railroad Company, and the Ohio & Mississippi Railway Company, un- 
der and by virtue of which it had agreed to interchange freights and 
trafBc with said railroad companies, and any other company using said 
bridge, upon certain terras, more favorable to itself, than the Kentucky 
i& Indiana Bridge Company had or could oifer, and which contract (here- 
after fuUy set ont) défendant felt was still obligatory and binding upon it. 
For theâe and other réasons set forth in its answer the Louisville & Nash- 
ville Eàilroad Company Cjlaimed that it was not discriminating against 
petitioner, and was justified in not acceding to its demand for an inter- 
change of tràfiic at the Seventh street and Magnolia avenue connection, 
as sOch înterchange with petitioner at that point would entail upon it 
extra expense, inconvenience, and trouble, and compel it to violate its 
contract and obligations with the Louisville Bridge Company. 

On the issues thus made, testimony, oral and written, was prèsented, 
and arguments were heard before the Interstate commerce commission, 
•which, on August 2, 1888, rendered its décision in the premises as fol- 
lowa: 

"This casehaving been heretofore submitted on the évidence, and on writ- 
ten and printed briefs, and having been maturely considei^ed, and the com- 
mission now finding that complainantis acommon carrier; and that, as such, 
défendant is bound and obliged by law to give to it equal facilities for the in- 
terehange of trafSc to those it affords to other common carriers; that défend- 
ant can not la wfully refuse to receive trafiflc which is brouglit to it over the 
thé bridge of the coraplaiiiant, on the ground that the railroad company bring- 
Ing it had contracted with défendant to bring ail its trafic across the Ohio 
river at this point on the Louisville bridge; and that the point of connection 
of complainant's line with defendant's road in the city of Louisville is a suit- 
able point at which défendant should receive traffic for and from complainant: 
It is now ordered that the complaint be, and the same is hereby, sustained, 
and that défendant cease from ref using to receive from complainant and the 
carriers using its track the traffic brougbt and ofCered to it at the point of con- 
nection aforesaid. It is further ordered that défendant allow and afford to 
complainant, as a common carrier, at that point, the same equal facUities which 
it. affords to Other common carriers at the points of connection with their Unes, 
respectively. And it is further ordered that a notice embodying this Ordèr 
be forthwith sent to the défendant corporation, together with a copy of the 
report and opinion of the commission herein, in conformity with the provis- 
ions of the flfteenth section of the act to regulate commerce." 

Notice, embodying theorder of the commission, together with a copy 
of its report aiid opinion in the premises, was promptly sent to and re- 
cel ved by the Louisville & Nashville Railroad Company; and thereaffer, 
on the 12th day of September, 1888, the Kentucky & Indiana Bridge 
Company tendered to the Louisville & Nashville Railroad Company, at 
said point of connection, (Seventh street and Magnolia avenue in the city 
of Louisville, j) a Cincinnati, Hamilton & Dayton car. No. 13,082, from 
()ïn(»nna:ti, OJ^io, via the Ohio & Mississippi Railway, loaded witiima* 
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ehinery, consigned to Colurribia, Tenn. , a point on the NashvîUe & De- 
catur Division of the Louisville & Nashville Railroad, which the latter 
declined to reçoive. The gênerai ïreight agent of thé Kentucky & In- 
diana Bridge Company, in making tender of this car, addressed to T. J. 
Keanj the agent of the Louisville & Nashville Railroad Company, under 
date of September 12, 1888, the foUowing note: 

"Deab Sib: Cincinnati, Hamilton & Dayton car 13,082, from Cincinnati, 
via Ohio & Mississippi Kailroad and tiie Kentucky & Indiana Bridge Com- 
pany, containing machinery for Columbia, Tenn., is now standing on track 
Connecting Louisville & Nasliville Eailroad and ihe Kentucliy & Indiana 
Bridge Company's belt line, at Seventh street and Magnolia avenue, and con- 
venient for your engine to get hold of it. The regular biUing for this car has 
been sent to your office by the Ohio & Mississippi people, in the usual mauner. 
Please say if you will accept and forward this freight." 

The billing referred to in said letter, which was sent by the Ohio & 
Mississippi Railway to the Louisville & Nashville Railroad, was in the 
folio wing form: 

"(FoEM 1829.) 

"L. & N.— Louisville, Sept. 12, 1888. 
"M. Harry Smythe, Columbia, Tenn. : 

"No. 1442. To Ohio & Mississiffi Bailway Co., Dr. 

"For transportation of merchandise from Cincinnati, 9, 12, 1888, W. B. 
Mem. Car 13082, C. H. D. 



Address. 



Package. 



Description of 
Property. 



Machinery 

R., C. H. & D.. 



G, 



L. &N... 
Through . 



Weight. 



6960 



Rate. 



15 
13 

53 
80 



Charges. 



110 44 
8 35 



$18 79 



'Received payment: 



-, Cashier. 



""Way-biU, JVfem. Car 13082. Prom Cincinnati, 0., 9, 12, 1888. 

"No. 1442— c, H. & D. Louisville, 12th, 1888. 

"Received of Ohio & Mssissippi Railway, the following described property, 
in good order except as noted: 



Address. 


Description of 
Property. 




Harry Smythe, Columbia, Tenn. 


Machinery, 0. R. 


6960 



"C..H. &D. 

«Charges, $18.79." 



The car thus tendered having been declined, the agent of the Louis- 
ville & Nashville Railroad Company returned said billing to the agent 
of the Kentucky & Indiana Bridge Company, on the same day of the 
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tender. Theréupon the Kéntucky & Indiana Bridge Company; on 13th 
September, 1888, filed its bill or pétition in this court against the 
Louisville & Nashville Railroad Company, under the provisions of the 
sixteenth section of the interstate commerce act, setting ont and reciting 
therein the said proceedings had before the commission, together with 
its report and order in the same, âlleging that the findings of fact by said 
commission were correct and true, and charging that since the order of 
the commission in the premises was made, and notice thereof delivered 
to défendant, complainant had, on its own behalf, and on behalf of other 
common carriers using its tracks, requested said défendant to make inter- 
change of freight with it and with said carriers, at the point of connection 
(Seventh street and Magnolia avenue) between petitioner's Hne and de- 
fendant's road in the city of Louisville, and had brought and offered to 
défendant, at said point of connection, freight in car-loads, coming from 
points beyond the state of Kéntucky, and north of the Ohio river, and 
destined to points beyond, and south of the south line of the state of 
Kéntucky, and had requested défendant to receive and forward the same, 
and had further requested défendant to afford petitioner, as a common 
carrier, and to the common carriers using its tracks, the same facilities 
for the interchange of freight which défendant afforded ta other common 
carriers in the city of Louisville, with their lines respectively ; but that 
défendant had refused, and was still refusing, to interchange interstate 
freight of any sort, or under any circumstances; with it, at said point 
of connection, or elsewhere in the city of Louisville, Or to so interchange 
with any common carrier using its tracks. That défendant refused, and 
was still refusing, either to receive or to deliver at said point of connec- 
tion, or elsewhere in the city of Louisville, any freight whatever from or 
to petitioner, or any common carrier using its tracks; and in ail respects 
had violated, refused, and neglected, and would continue to violate, re- 
fuse, and neglect, to obey, in any respect, the lawful directions and re- 
quirements of said commission, as set forth in its said report aijd order; 
and would continue its refusai in any manner to interchange freight with, 
ot to aflfbrd any facilities whatever to, petitioner, or to said common car- 
riers using its tracks, for such interchange of traffic, or for receiving, for- 
warding, and delivering passengers and property between the Connecting 
lines of the petitioner and défendant. Wherefore the petitioner prayed 
"that by the writ of injunction, or other proper process issuing from this 
court, the défendant, the Louisville & Nashville Railroad Company, may 
be restrained from further continuing to violate or disobey said order and 
requirement of said commission, and may be enjoined to render obédi- 
ence to the same; and that the défendant may be so enjoined and required 
to interchange traffic with your petitioner, and with the railway com- 
panies using your petitioner's railroad at the said point of connection at 
Seventh street and Magnolia avenue, in Louisville, Ky. , and to receive 
from your petitioner, and said railroad companies using petitioner's 
railroad, ail freight tendered by it or them to the said défendant for 
transportation to points on, beyond, and "via" defendant's railroad or 
railroads, and to deliver to the petitioner, or railroad companies using 
v.37F.no.l2— 37 
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petitîoner's raîlroad, at saîd point of connection, ail freîght arrîvîng at 
Louîsville on défendant's railvoad, and consigned to the petitioner, or to 
said railroads using petitioner's railroad, or to points on the Une of peti- 
tîoner's railroad, or of railroad companies using petitioner's trackfe; and 
for such other and further relief in the premises as to this honorable court 
may seem just, proper, and équitable.*' Upon the filing of said pétition 
this court, in conformity "with the provisions of the sixteenth section of 
the Interstate commerce act, and to the end that a speedy hearing and 
détermination of the matter in controversy might be had, issued its or- 
der, directing défendant to be servod with a copy of said pétition, and 
requiring it to make its response or défense thereto on the 3d day of 
October, ISSS, at which time the défendant appeared and filed its answer, 
which is quite lengthy, and sets up varions matters and groundsof dé- 
fense to the relief sought. 

Respondent,' àfter admitting petitioner's corporate capacity, sets out 
the acts of Eentucky and Indiàna, ! under and by virtue of which it was 
organized, and certain provisions of its amended and original charter, 
ehowing the extent and chaïaot«r of its corporate powers and franchises, 
which respondent allèges cbnstitu te petitioner nothing raore than a bridge 
Company, having no right as à common carrier whâtever, and only au- 
thorized to demand and receîve toUs for the use of its bridge and terminal 
tràcks corineCtëd therewith. Respondent dénies Uiat petitioner is eithCr 
de jure 6r de fado a common carrier of interstate commerce, and disputes 
the correctness of the conamission's finding of fact or conclusion of law 
on that question. Respondent dénies that petitioner, as such carrier, 
had tendered it any interstate freight or passengers for transporta tion over 
respondent's road since the order of the commission. In that connection, 
and as showing the character in which petitioner handles the freight or 
traffic which it sought to hâve interchanged at said point of junction iù 
Louisville, respondent states that petitioner, on September 29, 1886, en- 
tered into a written Contract with the Ohio & Mississippi Railroad Com- 
pany, whose road eriters Louisville from the north side of the Ohio river, 
under and by the terras of Which the latter was allbwed for a period of 
20 years, and Upoil the payment of an annual rental by way of toll, "to 
run its locomotives, cars, and trains over petitioner's bridge and ap- 
proaches;" said Ohio & Mississippi Railroad Company agreeing on its 
part "to carry and transport oVer the said bridge, approaches, and rail- 
way tracks ail of its locomotives, ears, freight, pasSèngers, mail, express 
matter, and evërything else cairried or transported by it on its own line 
of railroad, destined or consigned to or from Louisville, and toorfrbm 
points which require their passajge over the Ohio river at or near Louis- 
ville; " "the interchange of freight business at Louisville and New Albahy 
between said [Ohio & Mississippi] railway company and any Connecting 
road, shall be done over the tracks of the bridge company, between the 
sOUth approach to its bridge and the tracks of such Connecting road;" 
ahd that, by the fourth clause of said cOntract, petitioner agreed to trans- 
fér cars from the Ohio & Mississippi Railway Company 's transfer-yard 
south of Bank Street, in Louisville, to responldent's railroad, or the Ches- 
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àpeake; Ohiè kfe' South western Railfoad, at^à s^itcliing charge of one flol- 
■lar per car. ^ ! ■ ;, , i ;.■ 

Respondent further states that on. Jmrie 21, 1887, the petitioner made 
and entered iùto a writtep contract with the Louisville Southern .Railroad 
Company, whose road enters Loûisville from the south, by the terms of 
whieh petitioner had leased to said railroad Company for the period of 99 
years the equal right to possess and own^ in common with petitioner, for 
railroad purposes, the railroad right of way, road-bed, main and side 
tracks, and switches, appurtenances, and ûxtures possessed or owned, or 
hereafter possessed or owned, by petitioner, on' the south side of the Ohio 
river, bet^Veen Magnolia avenue and the yard of said Louisville Southern 
Ra,ilroad Company in Louisville; that' by said contract it was further 
agreed that petitioner and said railroad company should construct a linp 
of track, with the necessary switches and sidings, eastwardly along Mag- 
nolia avenue, to a connection with the track of respondent, at or near thè 
intersection of said Magnolia avenue and Seventh street, said connection 
to be constructed and maintained at the joint expense of petitioner and 
said Louisville Southern Eailroad Company, and to be operated by the 
latter in the manner stipulated; that by the eighth clause of said contract 
the Louisville Southern Railroad Company agreed' to provide and keep 
a sufficient number of suitable switching-engines on hand, and to handle 
promptly ail freightcars to be nioved between petitioner's transfer tracks 
in Louisville and the railroads of respondent and the Chesapeake, Ohio 
& Southwestern, at a charge or switching rate to be fixed by the parties 
to said contract, which charge, or the gross revenue thus obtained, was 
to be divided between petitioner and the said railroad company in the 
proportion of 55 per cent, to the latter and 45 per cent, to the former, 
exbept as to the switching charges on cars of the Ohio & Mississippi Rail- 
way Company, which petitioner had, by its contract of September 29, 
1886, agreed to transfer at one dollar per car. The Louisville Southern 
Railroad Company was to make no charge for switching such cars of the 
Ohio & Mississippi Railway Company, but the switching charge of one 
dollar for transferring the cars of that company was to be paid wholly to 
petitioner. 

Under the opération of said contracts with the Ohio & Mississippi and 
the Louisville Southern Railroad Companies, respondent insista that pe- 
titioner had nothing to do with the carriage or transportation of any In- 
terstate freights coming from or destined to said Ohio & Mississippi 
Railway Company, except the duty of transferring the cars of said rail- 
way company between certain points south of the Ohio river, for an 
agreed switching charge of one dpUar per car; and that by its contract 
with the Louisville Southern Railroad Company petitioner had assigned 
and transferred to the former the right to do ail the switching business 
passing over petitioner's tracks; so that, as the resuit of the two contracts, 
petitioner had nothing at ail to do with Interstate freight carried either 
by the Ohio & Mississippi Railway Company or the Louisville Southern 
Railroad Company; and in respect to said freights was neither de jure nor 
de /octo a common carrier. 
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Eespondent further states that petitîoner owned no freîght cars; that ît 
had five engines and ten passenger cars, and assumed to transfer passen- 
gers between the cities of Louisville and New Albany, but had never 
tendered respondent any passengers for transporta tion; that petitioner 
aiso assumed to carry freight, loeally-, between said cities, but has ten- 
dered none of such freight to respondent for transportation on its road. 
Respondent also states that petitioner has on several occasions procured 
freight cars from railroad companies, and, having loaded them on some 
one of the five side tracks in Louisville connected with petitioner's track, 
assumed to issue biUs of lading therefor to points beyond Louisville or 
New Albany; but in âll such cases the freight charges are paid to the rail- 
way companies from whom the cars were ordered or procured, and that 
petitioner's only charges in the matter were for bridge-tolls, and for its 
terminal services in switching the loaded car; said bridge-tolls varying 
from one and one-fourth to six cents per hundred pounds, according to 
classification of freight, and the switching charges varying from one dol- 
lar to three dollars per car. 

Respondent admits that it is a common carrier of interstate freight and 
passengers, between points situated upon its railroad, but dénies that it 
is a commou carrier of such interstate trafRc to or from points beyond 
its own railroad, or that it holds itself out to the public as a common 
carrier, undertaking to transport beyond its own Unes. Respondent 
avers that it has at ail times refused to engage in the transportation of 
either freight or passengers to or from points beyond its own Unes, except 
where certain agreements or arrangements had been made between itself 
and the other railroad companies, whose roads were part of the through 
routes, under which agreements or arrangements certain through rates 
were established, and the proportions of thèse rates to be received by the 
différent companies whose roads formed the through routes were agreed 
upon; also the proportion in which losses resulting from such through 
business should be borne by said companies; also the terms and con- 
ditions to be inserted in the through tickets and bills of la'ding; but 
that respondent had never entered into any such agrée ment or arrange- 
ment with petitioner, and was unwilling to do so, or to act under through 
tickets or through bills of lading, which petitioner might see proper to 
issue, in the absence of such agreement fixing and defining the terms and 
conditions of through traffic received from, or to be delivered to, peti- 
tioner. Respondent admits the proceedings had before, and the report 
and order made thereon by, the commerce commission, as alleged in the 
pétition; admits that since said commission's order was made, and said 
notice thereof was delivered to respondent, petitioner had, on its own 
behalf, and, perhaps, assuming to act on behalf of the Ohio & Missis- 
sippi Railway Company, requested the respondent to make interchange 
of freight with it, and with carriers using its track, at the point of con- 
nection between petitioner's track and respondent's track, at Seventh 
Street and Magnolia avenue in the city of Louisville; that petitioner had 
requested respondent to afford it and the common carriers using its track 
the same facilities for the interchange of traffic at said point of connec- 
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tlon which respondent affords to other common carriers in the city of 
Louisville, at other points where their connections are made, and that re- 
spondent had refused, and was still refusing, to interchange interstate 
freight of any sort, or under any circumstances, with pétition er, or with 
any common carrier using its track, at petitioner's said point of connec- 
tion. Respondent states that to accommodate certain local shippers at 
Louisville, whose establishments are located upon side tracks connected 
with the track of petitioner in Louisville, it has been, and is still, willing, 
without being legally bound to do so, to accept, at said point of connec- 
tion, car-load freights destined to points south of Louisville, on or reached 
by respondent's railroad System, and to transport the same at Louisville 
rates proper, provided such car-load freights originate at or on local 
Louisville sidings, except a certain sidiug claimed to be owned by the 
Kentucky & Indiana Stock- Yard Company; that since the order of said 
commission the petitioner had not brought or oflfered to respondent, at 
said Seventh street and Magnolia avenue connection, any freight, in car- 
load lots, coming from points beyond the state of Kentucky, and north 
of the Ohio river, and destined to points beyond and south of the south 
line of the state of Kentucky, or any other interstate freight which it had 
requested respondent to receive and forward, except in one instance, viz., 
the car containing machinery, as above described, tendered on Septem^ 
ber 12, 1888, which respondent declined to receive; and respondent in- 
sista that in declining to receive said car, and in refusing to interchange 
traffic with petitioner at said point of connection, it has not violated any 
lawful order or requirement of said commission. Respondent claims that 
the order of said commission in petitioner's favor is not lawful, and it is 
not therefore bound to obey the same. Respondent dénies the truth and 
correctness of said commission's findings of fact in several material par- 
ticulars. It dénies that petitioner is either de jure or de facto a com- 
mon carrier of interstate commerce, as found and reported by the com- 
mission. It dénies that petitioner, as such carrier, has tendered respond- 
ent any interstate freight or passengers, for transportation over its foadj 
since thé order of the commission. It dénies that petitioner, even as a 
de facto common carrier, is now, or was at the time'of instituting said pro- 
ceedings before the commission, engagea in interstate traffic between points 
south or east of Louisville, or north of Ne^v Albany, and avers that the' 
Ohio & Mississippi Railway Company was the only common carrier en- 
gaged in said interstate traffic handled or switehed over petitioner's track.- 
In this connection respondent says "that wherever petitioner has un- 
dertaken to load cars upon its sidings, either in New Albany or Louis-' 
ville, for points in other states, it has procured the cars from railroad 
companies owning the Unes for which said freight was destined; and the 
charges for the transportation of such freight were and are paid to said 
railroad company or companies furnishing the cars, the said bridge Com- 
pany (petitioner) rendering no service, and making no charge, in regard 
to said cars (or freight) except charges for switching them," and receiv- 
ing its regular bridge-toll, if the cars passed over its bridge. Respond- 
ent dénies that petitioner's connection with its track at Seventh stfeét 
and Magnolia avenue, in Louisville, is a proper, suitablë, and- C€toven<' 
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içnj pcânt for the înte|!chiange of traflBc between rèspondent ànd petî- 
tjoneri or with common carriers uging the latter's tracks, as found by the 
oommission. Respondentstates that there are no buildings at that point 
,for clerk?, porters, and other employés, needed and rrequired in carrying 
on, ap interchange of traflSc there; that such intérchange at that connec- 
tion wo,uld entail extra expeûse and trouble upon respondent, would in- 
yplve the use of its terminal facilities, as ail cars interchanged at that 
point woi^ld have.tobe hauled from there, over respondent's main track, 
to its yard and freight dépôt at Ninth and Broadway, in Louisville, and if 
ail the.common carriers who mighl choose to use petilioner's tracks were to 
bave an interchange of traffic at that point it would be very inconvénient 
and, qnsuitable, etc. Respondent dénies the correctness of the commis- 
sion 's 0nding that it refuses to afford petitioner, or common carriers using 
its bridge, ail proper, reasonable, and equal facilities for the interchange 
of traffic such as respondent furnishes to other carriers of interstate com- 
merce at the city of Louisville, and states that "respondent is and has al- 
ways been willing to receivefrom and deliver to petitioner, at respondent's 
regular freight dépôt at Ninth and Broadway streets, in Louisville, any 
freight tbat may be consigned to or by petitioner, upon being paid there- 
for Louisville rates proper;" and further says that "the facilities atforded 
by respondent at said dépôt are reasonable and proper in themselves, and 
are equal to the facilities which respondent affords to ail other Louisville 
consignées or consignors; and as petitioner and respondent bave made no 
agreenaents or arrangements fordoing through business of any kind, peti- 
tioner is a mère local Louisville customer, so far as respondent is con- 
cerned, and is therefore entitled to no other facilities than those which re- 
spondent furnishes to ail of its other Louisville customers." Respondent 
further shows that it has three freight-yards in the city of Louisville, and 
a fourth near thereto, which are fuUy adéquate for the transaction of ail ifs 
business, both freight and passenger; that its main or principal yard and 
dépôt is located at Ninth and Broadway, where the traffic crossing the 
Ohio river at Louisville is interchanged with the various raiiroads lead- 
ing noi;th from Ixiuisville, and where local freight brought from the 
south, destined. to Louisville, or received at Louisville destined to points 
south, is handled. Respondent says such is the capacity and commo- 
•dious character pf this yard and dépôt that six trains, of eighteen cars 
each, makingan aggregate of one hundred and eight cars, standing upon 
six tracks, can be loaded and unloaded at the same time under shelter, 
and that respondent keeps at that point a large force of clerks, inspect- 
ors, porters, etc. , for the transaction of its freight business. Respondent 
çlaims that, having under its charter obligations established four ample 
and adéquate yards and dépôts at Louisville for the transaction of its 
business, and where its interchanges with other carriers are made, and 
bpth through and local freights are received and delivered, it cannot be 
required to ,establish or furnish othsr and additional facilities at Seventh 
aiid IVfagnolia avenue, for the convenience or accommodation of petitioner 
oi;,th,^ carriers using its tracks. Respondent states that the Unes of rail- 
rpad pwned, kased, controlled, and operated by it extend from Cincin- 
rji^tiiito, Lffuisyille, Na^bville, Ghattanooga, Decatur, Montgomery, Mo- 
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bile, New Orléans, aiid'other southerri points; that frôm Louîsville to 
Cincinnati its road, located on the south side of the Ohio river, formB a 
competing line with the Ohio & Mississippi Railway, extending from 
Louisville to Cincinnati, on the north side of said river; that going south, 
or to Chattanooga and points south of there, its road is in active compé- 
tition with the Cincinnati Southern and the Louisville Southern Rail- 
roads; that prior to 1872 freight and passengers crossing the Ohio river 
at Louisville had to be transferred throilgh the city, and ferried aeross 
the river, which occasioned serions delays and extra expense to trafflc 
and travel, to remedy which the Louisville Bridge Company was incor- 
porated in 1856, by the législature of Kentucky, for the purpose of con-. 
structing a railroad bridge aeross the Ohio river at or near the city of 
Louisville; that the charter of said Louisville Bridge Company was so 
amended in 1862 as to authorîze it to contract with any incorporated 
railroad Company, "to warrant the annual profits of the bridge to be 
built by said company shall be equal to keeping the bridge in repair, 
and of its opération, and that the net earnings shall be equal to six per 
cent, on a cost of $1,000,000." 

Said bridge company was further authorized to contract, at an agreèd 
sum or rate, with any railroad company, for the annual use of said 
bridge by the cars or for the purpose of said railroad company; and it 
was made lawful for any railroad company incorporated by the laws of 
Kentucky to subscribe to the stock of said bridge company, and to make 
the guaranties and agreement as to the earnings of the bridge, atithorized 
by the act. That by an act of congress approved February 17, 1865, 
(amending an act approved July 14, 1862, declaring the bridge açrd^s 
the Ohio river at SteubenviUe to be a lawful structure,) the Louisville & 
Nashville Railroad Company and the Jeffersonville, Madison & Indiap- 
apolis Railroad Gompan^ were authorized to construct a railroad bridge 
over the Ohio river at the head of the falls of the Ohio, subject to ail thé 
provisions of said act of July 14, 1862; and the bridge so to be con- 
structed was declared "to be a lawful structure." That undér this lëgis^ 
lation, state and fédéral, the capital stock of the Louisville Bridge Com- 
pany was subscribed for by varions parties, individuals, and corpora- 
tions, including the Jeffersonville, Madison & Indianapolis and the Lou- 
isville & Nashville Railroad Companies, — the subscription of the latteir 
being for $300,000,— and the bridge was constructed; and that there- 
after, upon its Completion, on June 5, 1872, a written contract was en- 
tered into betweensaid Louisville Bridge Company as party of the first 
part, the Jeffersonville, Madison & Indianapolis Railroad Company of 
the second part, the Ohio & Mississippi Railway Company of the third 
part, and the Louisville & Nashville Railroad Company of the fourth 
part, stipulating, among other things, as follows: 

"i''i>S<. That the second, third^ and fourth parties agrée, respectivèlj, to use 
said bridge. Seeond. The fl rat party ' agrées that the toUs ànd charges ôver 
and for the use of Said bridge and its tracks, in the transportation of freight, 
passengers, mails, and other goods received from or delivered to the foads bf 
second, third, and fourth parties, per ton, or per passenger, or per car, en- 
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gine, or otlier means of transfer, over said bridge, shall be fixed on signing 
tliis agreement, and shall not be in excess of a toll or charge sufflcient to pro- 
duce in the aggregate a sum equal to the cost and expense of keeping in re- 
pair and taking care of said bridge; paying a dividend of six per cent, upon 
its capital stock of $1,500,000; the interest upon said bonds (of the bridge 
«ompany) as thesame matures; asinking fund, suflBcientto payofE said bonds 
of $800,000 at maturity ; the amount necessary to keep up the corporate or- 
ganization of the flrst party; and such taxes as may be chargeable agiiinat 
such bridge company on said bridge or otlier property pertaining tiiereto, or 
otlierwise.' Third. Tliat said cliarges and toUs shall, from year to year, be 
reduced in proportion to tlie réduction of interest on said bonds, by the opér- 
ation of the sinking fund. Fourth. Tliat the tolls and charges shall always 
be the same to each of the second, third, and fourth parties. Fifth. That 
the tolls and churges to other railroads or railroad companies, for like use of 
said bridge and the approach owned by the flrst party, shall not be less than 
tliose charged to orincurred by the parties hereto. 8ixth. That ail such tolls 
and charges paid by other railroads shall be applied to, and form a part of , the 
fund hereinbefore provided for the payaient of expenses, sinking fund, inter- 
est, dividend, and taxes, the same as if paid by the second, third, and fourth 
parties. Seventh. That in the évent the bridge should byany casualty be in- 
jured so as to render it useless or dangerous, and it should become necessary 
to rebuild the wliole, or any niaterial part thereof, involving an expenditure 
greater than could be realized from a judicious amount of guarantled rates 
and charges, • then an additional numberof bonds were to be issued, to yield a 
fund suflticient to renew and repair the bridge; and in that event the tolls and 
charges were to be increased, so as to provide for the payment of such addi- 
tional bonds, and to provide a sinking fund, to retire them at maturity.' 
Eighth. The second and third parties (the JeffersonvUle, Madison & Indian- 
apolis, and Ohio & Mississippi Railway Companies) eacli severally agreed 
' tiiat it will pass over the said bridge ail the freight, passengers, mails, ex- 
press matter, and other goods carried on and over their railroads to and from 
Louisville, and to and from points v^'hich require their passage over the Ohio 
river at or near Louisville, during the existence of this agreeinent,' and will 
pay punctually to the first party the tolls and charges stipulated for the use 
of said bridge and approaches thereto owned by the bridge company. Nlnth. 
The party of the fourth part (the Louisville & Nashville Bailroad Company) 
'covenants with each of the parties of the ttrst, second, and third parts, their 
respective successors and assigns, that it will deliver to said party of the flrst 
part to be passed over the said bridge, or to the parties of the second or third 
parts, or to such other railroad company or companies as may, for the time 
being, be transporting freight, passengers, mails, express matter, and other 
goods over said bridge, ail the freight, passenger, mail, and express matter, 
and other goods carried on and over its road, or any part thereof, destined for 
Jefferson ville, in the state of Jndiana, or any other points which require their 
passage over the Ohio river at or near Louisville, during the existence of this 
agreement, and will charge on said trafflc, in addition to its rates f or trans- 
portation service, the then established rate of tolls and charges hereinbefore 
provided for the use of said bridge and approaches, and punctually pay the 
said tolls and charges to the flrst party.' Tenth. The north approach to said 
bridge, being owned by the second party, (the Jefferson ville, Madison & Indi- 
anapolis Kailway Company,) and the line of the third party, entering Jeffer- 
souville, being connected therewith, it was agreed between said parties thaff 
the third party would use said approach to and from said bridge in going on 
and over the sajne, and that ail the trains, cars, and engines passing over said 
approach and bridge ' shall be under the control and direction of the second 
party, and tliat vvhateverrules are prescribed for the goverument of the trains. 
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cars, and engines of the second party in the premises shall be equally applicar 
ble to the trains, cars, and engines of the third party, each being dealt with 
alike, and the second party covenants to furnish ali needful and sufflcient en- 
gines for ttie service mentioned, and at ail times to transfer, with the same 
promptness and care, over the said bridge, the trains, cars, engines, and traf- 
flc of the tliird and fourth parties that it does the trains, cars, engines, and 
tratHç received from or to be delivered to its own road, — the intention being 
that each of the parties shall enjoy equal facilities over said approach and 
bridge.' Eleventh. That 'for the service aforesaid of said engines of the sec- 
ond party, and the conducting and management of the saine, and of cars, 
trains, and business over said approach and bridge, the second party shall be 
allowed a reasonable compensation, to be apportioned between the parties 
hereto in proportion to the services to each, per ton, and per passenger, orper 
engine, or other means of transportation, as the parties niay hereafter agrée.' 
Twélfih. 'i'hat * if any différence shall arise between the parties, or any of 
them, as to the construction of any of the provisions of ttiis contract, or tlie 
mode of performance, the same shall be submitted to arbitration; the qualifi- 
cation of arbitra tors, and an umpire, and tlie obligation to perform the award 
by tbem made, to be the same as hereinbefore provided.' Thirteenth. That 
« this contract shall continue in force and opération nntil it shall be tenni- 
nated by some one of the partes thereto, giving notice in writing to the other 
-çarties, of its intention to terminale the sam« at the expiration of two years 
frpm the giving of such notice; at the expiration of which two years the same 
shall terminale as to ail parties hereto included in such notice.'" 

Respondent further states that since paid contract was entered into, the 
Louisville, New Albany & Chicago Rai^way Company and the Louis- 
ville, Evansville & St. Louis Railroad Company bave beeo allowed to 
use said bridge and its approaches in substantial accordance with the 
provisions of said contract; that the rates of tolls and charges upon said 
bridge hâve been continually growing less per ton and per passenger, as 
the volume of traffic over the bridge bas increased; that the dividends 
agreed to be paid upon the capital stock of said bridge company were, 
seven or eight years since, reduced from 6 to 4 per cent, senii-annu- 
ally, and that the sinking fund is now sufHcient to pay off the mortgage 
bonds of the bridge companj^, which mature in December, 1888; that 
since the construction of said bridge, and under the opération of said con- 
tract, the practice bas been for the roads coming into Louisville from the 
north to hâve their freight cars switched by the Jeffersonville, Madison & 
Indianapolis Railroad engines across the said Louisville bridge, to the 
trausfer-yards of respondent at Ninth and Broadway, where ail cars loaded 
for one point in the south were put into trains, and forwarded to desti- 
nation; and whenever a car contained freight destined to two or morè 
points in the south, the freight was unloaded, assorted, and reloaded into 
cars destined to those points; that a similar practice or mode of conduct- 
ing the traffic prevailed as to ail freight coming over the respondent's road 
from the south, destined to points north of the Ohio river, and crossing 
the river at Louisville; and further, that said Louisville bridge has been 
and is fully adéquate to transfer ail traffic crossing the Ohio river at 
Louisville, and to do it as promptly and cheaply as it can possibly 
be done by any other bridge. Respondent then states that the Ohio & 
Mississippi Railway Company continued to use said Louisville bridge 
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under the terms pf said contract of June 5, 1872, and to interchange 
trafBc, nnder arrangements therefor with respondent, at respondent's yard 
and fréight dépôt, at Ninth and Broadway, in Louisville, until Febru- 
ary 4, 1888, when said Ohio & Mississippi Railway Company gave no- 
tice bf its intention to withdraw from said contract at,12 o'clock noon of 
that day. Eespondent says it is perfectly willing to continue to inter- 
change traffic with said Ohio & Mississippi Railway Company, and with 
ail other railroads reaching Louisville from the north, if they will use 
Said Louisville bridge, and will continue to màke the ihterchange at re- 
spondent's yard at Ninth and Broadway, \^'hich has been prepared at 
great expense, and where ail necessary àhd adéquate facilities are at hand; 
that to allow said Ohio & Mississippi Railway Company to divert its 
trafhc from said bridge will reduce the annual revenue thereof about 
one-fifth, or not less than $129,167.17 per annum, and the loss of that 
revenue will compel a corresponding increase in the tolls to be paid by 
respondent upon the trafBc which it is bound to send acrôss said bridge, 
causihg an ànnual loss and injùry to respondent of several thonsand dol- 
lars. Êeeppadent says that petitioner, having built a new bridge across 
the Ohio river, bas induced the Ohio & Mississippi Railway Company to 
abandon the Louisville bridge and to use petitioner's bridge, and now 
seeks to comipel respondent to intercharige trafHc with the said Ohio & 
Mississippi Railway Company, at the intersection of; petitioner's track 
with respondent's road, at Seventh street and Magnolia. Avenue, where 
Jthere are no fa.cilities for such interchange, and from which point ail cars 
interçhanged would hâve to be hauled over respondent's track, to its yard 
:and freight dépôt at Ninth and Broadway, thus necessitating the use by 
^petitioner of respondent's terminal facilities at Louisville. Respondent 
says that it pannot at said point of connection return or deliver cars to 
petitioner without using the latter's tracks to a greater or less extent, and 
that by the terms of the ordinance of the city of Louisville, granting 
petitioner the right to lay its tracks in said city, it is provided that before 
.entering upon the use of petitioner's tracks respondent or any other rail- 
rpad Company shall pay to petitioner apro rata share of the cost of con- 
fitructing such tracks, and shajl bind itself, by contracts with the city of 
Louisville, that respondent or such other railrpad company will contrib- 
ute its pro rata share towards the repair and maintenance of any addi- 
tional tracks, and of any gâtes, approaehes, culverts, bridges, trestles, or 
fills that may be necessary to the safe and efficient use of said tracks, 
and towards the maintaining of such watehmen as may be necessary to 
the prpper guarding of street crossings, etc. ; that respondent, having a 
eufficient number of tracks of its own for the transaction of ail its busi- 
ness at and in said city,.has no désire to use petitioner's tracks, and is 
ijnwilling to inpur the hazard of litigation with the city of Louisville 
by even such use of petitipner's tracks as would be necessary in return- 
ing cars to it, 

Respondent insists, that the prder of the interstate commerce commis- 
sion in favor of petitioner and again^t respondent is not a laWful order 
or requirement, for the folio wing reasons, viz. : First. Because petitioner 
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is neither de jure nor de fado a conimon carrier of interstate comm'erce. 
Second. Because respondent is required to intef change 'trafficwith com- 
mon carriers using petitioner's track at said point of connection ai; SeVerith' 
street and Magnolia avenue, when no such carriers were parties to thé 
proceedings in which the order was made. Third. Because at said point 
of connection there are no buildings, sheds, or cotiveniencés for the în- 
terchange of freights, and no clerks, inspectors, or other employés to at- 
tend to such interchange; while ail such facilities, to an ample and sut- 
ficient extent, are provided at respondent's Ninth and Broadway yàrd 
and dépôt, where it interchanges with ail other railroads coming into' 
Louisville from the north side of the Ohio river. Fourth. Because Tihder 
said order respondent is required to receive and deliver, at said point of 
connection, freight from and to any carrier using petitioner's track,' al- 
though such carrier ma j' hâve contracted with respondent to brihg its 
traffic over the Louisville bridge, and to interchange it with respondent 
at its regular yard; that it will compel respondent to interchange at said 
connection freights which the Ohio & Mississippi Railway Compaiiy may 
bring across the Ohio river oVer petitioner's bridge, in violation of its 
contract with respondent and others, and, in effect, impair the obligation 
of that contract. Respondent submits that it cannbt bê laWfuUyrèqùirëd 
to release the Ohio & Mississippi Railway Company from the obligation 
imposed by said contract. Fifth. Because the effect of said ordéiris td 
compel respondent indirectly to furnish to the public petitioner's' brîdgè 
as an additional facility for the interchange of traffic crbssing the river,' 
after respondent had contributed as a stockholder in building the Louis- 
ville bridge, and secured the use of that bridge as a terminal f^dlity at 
Louisville for the transfer of traffic aeross the Ohio river. Sixih: Bëcâiise 
the effect of said order is to force respondent to enter into cbntmcts with! 
petitioner, and with carriers using its tracks, for thé through tràtas^Jortà- 
tion of interstate traffic to and from points beyond respondent's'. linéâof 
railroad, simply bedause respondent has seen proper to niake sùdb con- 
tracts with other common carriers. Seventh. Because the 'efl'ect bf sàïd' 
order will be, not only to require respondent to receive from petitiôije^, 
and ail common carriers using its tracks, interstate traffic, bu^; àlso to 
transport it at the same pro rata of through rates that respondent mày; 
hâve agreed to with other carriers; the resuit pfwliich, as réspoiideiit iîl- ' 
sists, will be indirectly to establish the rates which respondent isto 'chargé' 
on interstate through traffic tendered it by petitioner, or by carriers ùëing 
petitioner's tracks; and this respondent dénies thè authority of the coin- 
inission, or of congress, to do. Lastly. Respondent sùbmits that Corigress; 
cannot require or authorize this court to exécute or enforce any ordër that' 
said commission may assume to make; and if the pétition iri this casé iè 
to be regarded as an original proceeding in this court, to enforce thé sup- 
posed rights of petitioner un^er the act of congress to régula te cànitnerCé, 
and without regard to ithe ôrder toade by said commission, then respond- 
ent insists that the court has nb jurisdiction, because the petitiotter is a 
corporation chartered and creatéd by the laws of Kentùck}»^ àtid' liidiiana, 
and respondent is a corporation also chartered and crèated by the'laws of 
Këiituoky^--- '■■- ■ ■■' --^ ■■'■'■^' :..';::....;., ■■fy,.:, j '; ;■; ,..-.);y;; .i^iDu.! 
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Upon the filing of respondent's answer, ail matters of fact raîsed by 
the pleadings and necessary to a proper détermination of the légal ques- 
tions involved were by the court referred for investigation and report to 
a spécial référée, before whom much proof was taken on botli sides, and 
the facts bearing upon the controversy were gone into more fuUy than 
before the commission. On the 29th of October, 1888, the référée sub- 
mitted his report in the premises, withall the évidence introduced. The 
respondent filed numerous exceptions to said report, which was presented 
at the same time with the hearing upon the merits. Many of respond- 
ent's said ^ceptions are, in the judgment of the court, well taken, and 
should be àllowed; but without noticing or acting upon them in détail, 
which would unnecessarily extend this opinion, the court finds the ma- 
terial facts of the case as disclosed by said report, and such modification 
thereof and additions thereto as the évidence supporting and sustaining 
respondent's allowed exceptions to the same warrants, to be as folio ws: 
The Louisville & Nashville Railroad Company was incorporated by an 
act of the state of Kentucky, approved March 5, 1850, with, pqwer to 
cônstruct "a^ railrqad from Louisville to the Tennessee line, in thedirec 
t,ioin of Nashville;" and for the transportation of persons, merchjindise, , 
andproperty pf any kind over or along said railroad was authorized to, 
qharge ,any eum, not exceeding certain spécifie rates. Its charter, among; 
qther thinga, provided that "it shall not be lawful for any other Com- 
pany, or any other person or persons, to travel upon or over any of the 
rQa,ds of said, çompany, or to transport persons or property thereon, with- 
out the.pcense and permission of the président and directors thereof;" 
but power was reserved to the state of Kentucky to incorporate thereafter 
otîier railroad conipanies, and it was provided (section 18) "that any 
and ail. suoh, railroad or railroads hereafter constructed may connect and 
join ,mth the road hereby contemplated." By an amendment to its 
ch9,rter^ ms.de in 1860, said company was authorized to "make arrange- 
ment with, pther companies for through freights and passage from dis- 
tant points, on such terms as they may agrée from time to time." Un-^ 
d,er proper législative authority, the lines of the Louisville & Nashville 
^Ç^ikoad Cxjmpany, hâve since been extended, so that it now owns, con- 
trpls, and opérâtes a System of railroads running from Cincinnati, crpssing 
tfte Ohip river at Newport, Ky., to Louisville, Nashyille, Chattanooga, 
Deça,tur, Montgoinery, Mobile, New Orléans, and other southern çities. 
Ûhàer.the^ requirements of its charter, it has provided, and for many. 
years, bas had in use, for the accommodation of travel and traffic atLou- 
itiXille,,four îSeparate and distinct freight yards and dépôts, with ample, 
buildings, platfornis, switches, and pther facilities, inc^uding an ade-, 
quateiforce qf clerks, inspectors, and employés connected therewith, for; 
tpe,.han'dlipg of freight and passengers arriving at or leaving that city, : 
wîi,ich,cpnstitutes que of its main terminal points. Thèse four yards are 
convenien^ly located; No. 1 being at First and Water street^, near the 
river frout;. No. 2 at East Louisville; No. 3 at Soi^th Louisville; and 
No,;4;at Njnth, and Broadway streets, in the western portion of Lquis- . 
villfi.., |Thig latter yard and dépôt is oneof the most commqdipus in the ; 
United States, with every facility and convenience for the safe, rfipfdy.^nd; 
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cheap handling of traffic. Its character and capacity is correctly stated 
and described in respondent's answer. This yard, supplied with suffi- 
eient switches and sidings, extends southward frora Broadway to Oak 
Street, in Ijouisville. From Oak street to the South Louisville yard the 
Louisville & Nash ville Railroad owns only a right of way 66 feet in width, 
occupied with double main tracks, with a spur switch on the east side 
thereof, running down Seventh street, to a work or repair shop of the 
Company. Said four yards, with their buildings and accommodations, 
hâve been procured and constructed by respondent at a cost of about 
$1,500,000, and the same are now worth that sum. From 1872 to Oc- 
tober 21, 1887, ail freight traffic coming to Louisville from railroads 
north of the Ohio river, and destined to points south on the line or lines 
of the Louisville & Nash ville Railroad Company, and ail freights brought 
by the Louisville & Nashville Railroad Company from the south, and 
destined to points north of the Ohio riverj were interchanged by and be- 
tween respondent and ail other railroads entering Louisville from the 
north side of the river, at said Ninth and Broadway yard and dépôt, 
which waS reached by connections madeatTenth and Maple street, one 
block west of said yard. The Louisville &: Nashville Railroad Company 
does not engage in the business of a commoii carrier of Interstate com-r 
merce to or from points beyond its own lines of road; neither does it 
hold itself out to the publie as a eommon carrier of such inlerstàte traffic, 
It hàs at ail times refused to engage in the transportation of iïeight or 
passengers to or from points beyond its own line, except when certain 
agreements or arrangements hâve been made between itself and the other 
railroad Company or companies whose roads were to form part or parts 
of the through . routes to be thus established. Under the said agrée-: 
ments or arrangements, certain through rates for transportation over the 
through route or routes are es.tablished, and the proportion in which 
such through rates are to be divided between the différent companies 
comprising the through route are agreed upon; also the proportion in 
which the respective companies shall share in the losses resulting from 
such through business, and the terms and conditions to be inserted in 
the through tickets and bills of lading issued by them respectively. The 
Louisville & Nashville Railroad Company bas now, and for many years 
past bas had, such traffic arrangements with railroad companies reaching^ 
Louisville from the north side of the Ohio river^ and extending to the 
cities of St. Louis and Chicago; but such agreements not only prescribe 
the terms and conditions on which the business shall be transacted, and 
the rates prorated, but also designate the points and places on the re- 
spective railroads; between which the through route and the through rate 
shall apply. * 

Under the arrangements which the Louisville & Nashville Railroad 
Company now bas, and bas heretofore had, with the railroads entering 
Louisville from the north side of the Ohio river, for through routes and 
through rates, many points, bpth on the north and south sides of the 
Ohio river, reached by the cçutracting companieS) are not included; and 
through bills of lading. and through tickets on the agreed through rates 
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are only' authorized to be issued by the respective parties to such ar- 
rangemeats ta and from the points designated by theiragreement. If 
the railroads north of the river, although' parties to such arrangements 
with the 'Louisville & Nashville Railroad Company, bring freight to Lou- 
isville for transportation south via the Louisville & Nashville Railroad 
Company, in violation of the terme*, conditions, and restrictions of the 
agreement for ihrough rrtute and through rate, or for points other than 
those embraced in the arrangement, the Louisville & Nashville Railroad 
Company refuses to receive and transport the same, except at local Lou- 
isville rates, treating such freight as a local Louisville shipment. In 
the absence of express contract, âxing the period durihg which such ar- 
rangements for through routes and rates shall continue, they are subject 
to change, modification, or abrogation on notice from any ofthe parties, 
and are actually changed or abrogated from time to time, as the interest 
of the companies may dictate or require. Respondent's existing ar- 
rangements or agreèments with railroad companies entering Louisville 
from thé north side of the Ohio river over the Louisville bridge, for 
through routeing and through rating, upon agreed pro rata division of 
rates, provide and require that aU such traffic shall beinterchanged at 
Tenth and Maple streets, or between Ninth and Tenth streets, near Broad- 
way, where respondent's main freightyard is located, and where ample 
facilities hâve been provided for such interchange. The Louisville & 
Nashville Railroad Company has never entered in'to any arrangement 
■with thei petitioner for the interchange of Interstate traffic on through 
routes and at through rates, and refuses to receive such freight from it, ex- 
cept the same be delivered at one of respondent's freight stations, whére 
respondeht will receive such freight, issue proper bills of liiding there- 
for, and transport it upon precisely the same terms afâd conditions on 
which lifce kind of property is received and handled for other Louisville 
sfaippers. . 

It is ,shown by the évidence that arrangements for joint through routes 
and through rates which create and establish a qunsi partnership and 
agency relation between tlie parties thereto are always, and iiecessarily, 
the subject^matter of priva te contract or agreement between the railwày 
companies over whose roads the. traffic is coiïdncted, based upon various 
considérations,— such as the di vision of rates, the sol vency , reliability ,: 
and promptness of the respective lines;' their abilîty tb furnish equip- 
ment and siùtable facilities for thë disï)atch of business; their ability to' 
dehver business to the through Une, or the trafBceàch can furnish; the 
miieage rate to be paid or alloweâ on cars passing on or over each other's 
liû€; the method of adjustitog losses; the etï'ect upon their othèr traffic, 
etc. From 1850 to 1872 traffic crossing the Ohio river at Louisville had 
tO:be transfterred by ta ea'hs of ferry-boa ts, which wàs attended with grèat 
expense, delay, and trouble, and ôften subject ta serious interruptions,' 
bylow stages of water, and ice on the rivers To remedy this condition 
of things, the Louisville Bridge Cqïûpariy wasiiicorporaled by thè stàte 
of Kentuoky, March 10, 1856, with powers tù construit à railroad bridge 
aci^oss the Ohio river at Leuisvillé. By an amendmènt to the charter, 
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made in 1862, the bridge company was authorized:to conttadt with any 
railroad company incorporated under the laws of the state of Kentucky 
or any other state of the United States, to warrant the annual profits of 
the bridge to be built by said company to be equal to the keeping of the 
bridge in repair, and of ita opération, and that the net eamings should 
be eqnal to 6 per cent, on the cost of $1,000,000. It was further au- 
thorized to contraçt at any iagreed sum or rate with any railroad com- 
pany chartered by the state of Kentucky or any other state of the United 
States for the axmual use of said bridge by the cars, or for the purpose 
of said railroad company; and any railroad company incorporated by 
the stateof Kentucky was authorieed to subscribe to the stock, or make 
the guaranties and agreements authorized by the charter. The bridge 
was declared to be a lawful structure by an act of congress approved July 
14, l;862j This açtwas amended in 1865, soas to authorize the Louis- 
ville &. Nashville Railroad Company and the Jefifersonville Railroad Com- 
pany tq construct a railroad bridge over the Ohio river at LouisVîUe. 
Under thèse acts of législation the capital stock of the Louisville Bridge 
Compalqy was subscribed for by the Jeffersonville, Madison & Indianap- 
plis ; Jlailroad Company, the Louisville & Nashville Railroad Company, 
and other corporations, and by individuals. The Louisville & Nashville 
Railroad, Company owned ,$SQO:,000 of the stock untU December, 1880, 
whea it çeased to be a stockholder. 

On June 5, 1872, upon the completion of said bridge, a written con- 
traçt i(vas entered into between the Louisville Bridge Company of the first 
part, the Je Herson ville,, Madison & Indianapolis Railroad Company of the 
second part, the Ohio & Mississippi Railway Company of the third part, 
and the Louisville &,Nasbville Railroad Company of the fourth part, in 
, whichit.was recited that the capital stock of the bridge company was 
.^1,500,000; that its mortgage debt was $800,000, evidenced by bonds 
.to mature Deceniber 1, 1888, bearing intérest at 7 per cent., payable 
, «emi-annually. The contraet provided that the second, third, and fourth 
.parties agreed to use the bridge as covenanted therein; that the tolls and 
, charges over and for the use of the bridge and its tracks in the transporta- 
tion of freight, passengers, mails, and other goods received from orde- 
livered to the roads of said second, third, and fourth parties per ton, aùd 
per passenger, or per car, engine, or other means of tranSfer over said 
bridge, shall be fixed on signing this agreement, and shall not be in ex- 
çess of a toU or charge suffipient to produce in the aggregate a sum equal 
1 to the cost and expense of keeping in repair and taking care of said bridge, 
paying a dividend semi-annually of 6 per cent, on the capital stock of 
Il ,500,000,. the intérest upon the bonds as the âame shall become pay- 
able,, a sinking fund sufficient to pay oif the bonds of $800,000 at ma- 
tï^rity, the amount necessary to keep up the corporate organization of the 
ftrst parfy, with its proper ofEcers and servants, and such taxes as may 
be cbargeable against the bridge company on said bridge or other prop- 
erty appertiftining thereto,, or Qtherwise; that the charges and tolls shall 
from year to year be reduced in proportion ;to the réduction of intérest 
. opthe bqnds by the opération of said sinking fnnd,. aud the. tolls i and 



592 ITBDEEAL BEPOETEB, vol. 37. 

charges shall always be the same to each of the second, third, and fourth 
parties; that the toUs aud charges to other railroads or railroad companies 
lor likenise of the bridge and the approach owned by the first party shall 
not be less than those charged to or incurred by the parties to the con- 
tract; that ail such toUs and charges paid by other railroads or other rail- 
road companies shall be applied to aud form a part of the fund provided 
for.the payment of expenses, sinking fund, interest, dividends, and taxes, 
the same as if paid by the second, third, and fourth parties to the con- 
tract. The parties of the second and third parts agrée that they will pass 
over the said bridge ail the freight, passengers, mails, express matter, 
and other goods carried on :or over their roads to and from Louisville, 
and to and from points which require their passage over the Ohio river 
at or near Louisville, during the existence of the agreement, and will pay 
punctually to the bridge Company the toUs and charges for the use by 
them of the bridge, tracks, and approaches owned by the bridge company . 
The Louisville & NashvùUe Railroad Company covenanted with each 
of the other companies to deliver to the Louisville Bridge Company, to 
bepassed over the said bridge, or tô the parties of the second or third 

, part, or to such other railroad company or companies as may, for the 
time being, be transporting freight, passengers, mails, express matter, 

, and other goods over the bridge, ail the freight, passengers, mails, express 
matter, and other goods carried on or over its roads, or any part thereof, 
destined for any^ points which require their passage over the Ohio river 

. at or near Louisville, during the existence of the agreement, and will 
charg-e on said traffic, in addition to its rates for transportation service, 

. the then estàblished rates of tolls and charges provided for the use of 
said bridge and approaches, and punctually pay the said tolls and charges 
to the first party. The approach to said bridge at the north end was 
owned by the Jeffersonville, Madison & Indianapolis Railroad Company; 
and the Ohio & Mississippi Railway Company agreed with the Jefferson- 
ville, Madison & Indianapolis Railroad Company to use said approach 
to said bridge in going into and over it, and it was agreed between them 
that ail the trains, cars, and engines passing over the approach and over 
the bridge shall be under the control and direction of the Jeffersonville, 
Madison & Indianapolis Railroad' Company, and that whatever rules are 
prescribed for the government of the trains, cars, and engines of that 
company shall be equally applicable to the trains, cars, and engines of 
the Ohio & Mississippi Railway Company, each being dealt with alike; 
and the Jeffersonville, Madison & Indianapolis Railroad Company cov- 
enajited to furnish ail needful and sufficient engines for the service so 
provided for, and at ail times to transfer with the same promptness and 
care over said bridge the trains, cars, engines, and traffic of the third and 
fourth parties that it does the trains, cars, engines, and traffic received 
from or to be delivered to its own road, it being intend ed that each of 
the parties shall enjoy equal facilities over the approach and the bridge. 
A reasonable compensation is provided for, to be paid to the Jefferson- 
ville, Madison & Indianapolis Railroad Company for the service to be 
reudered, to be apportioned between the parties to the. contract, in pro- 
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portion to the service to each. It is further provided that the contract 
Bhall continue in force and opération until it shall be terminated by some 
one of the parties thereto giving notice in writing to the other parties of 
its intention to terminate the same at the expiration of two years from 
the giving of such notice; at the expiration of two years, the same shall 
terminate as to ail the parties thereto, included in such notice. When 
Baid contract went into opération, and to provide for the interchange of 
the traffic as therein contemplated, the Louisville & Nash ville Railroad 
Company, at its own expense, constructed freight platforms and improve- 
ments therefor on the south side of Maple street, in Louisville, near Tenth 
Btreet, at which point connection was readily and easily made with the 
tracks of the Ijonisville Bridge Company and the Jeffersonville, Madison 
& Indianapolis Railroad Company, running south from the river along 
Fourteenth street. 

On May 22, 1873, the Louisville & Nashville Railroad Company, the 
Jeflersonville, Madison & Indianapolis Railroad Company, and the Ohio 
& Mississippi Railroad Company, designated as the parties of the first, 
second, and third parts, respectively, entered into a written contract, 
whereby the first party leased to the second and third parties a portion of 
the ground and terminal facilities then occupied jointly by the three par- 
ties, and situated on the south side of Maple street, in Louisville, between 
Eleventh and Tenth streets, and on Tenth street, where interchange of 
traffic had been and was being efFected between them, for which the sec- 
ond and third parties were to pay the first party $200 per month; the 
proportion of said sum -which the second and third parties were respect- 
ively to pay being graduated according to the number of car-loads of 
freight transferred for each by the first party. Said second and third 
parties were also to pay the first party the sum of $7,515.30, being one- 
half of the actual cost of the improvement, consisting of platforms, etc., 
made on said ground; the proportion which the second and third parties 
were to pay of said sum being 57 per cent, for the former, and 48 per cent, 
for the latter. The agreement further provided that when said parties 
of the second and third parts should pay said amount, with interest from 
January 1, 1873, they should be joint owners, with the first party, of 
said improvement, in proportion to the amounts paid towards the whole 
cost of the same, viz., $15,030.58. The contract provided for the read- 
justment of this one-half dwnership in the building from year to year, 
on the basis of the work done at said transfer platform, for said second 
and third parties, respectively. The lease was to continue for five years, 
after which it was optional with the first party to continue the same. 
The arrangement was not terminated at the expiration of five years, but 
was continued thereafter by the parties to the same. The Louisville & 
Nashville Railroad Company having, some years after the exécution of said 
contract, changed its track-gauge to confdrm to that of other roads north of 
the Ohio river, and constructed much more commodious platforms and 
buildings and large yards, at Ninth and Broadway streets, about four or 
five hundred feet east of the Maple-Street platform, it was agregd between 
said parties that their interchange of traffic should take place at that 
v.37F.no.l2— 38 
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peintj and lit w&s accordingly done at: said Ninth andBroadiyay yard 
and dépôt, ontil terminated by the Ohio & Mississippi Railway Cora- 
pany, as herfeinafter stated. On May 16, 1888, the Louisville «S; Nash- 
viHe Railroad Coimpany and the Louisville Bridge Company entered into 
a written contracta whieh, after reciting the said contract of May 22, 1873, 
and that it was for the mutualbenefit of the parties thereto that the location 
of said union (or Maple-Street) tranefer platform should be changed, and 
the business condueted on the ground of the Louisville & Nash ville Rail- 
road Company, situated on the south side of Broadway street, between 
Ninth and Tenth streets, provided that the second party, and ail railroad 
compànies running cars over its bridge, subject to the right reserved to 
admit any other railroads not using said bridge, should hâve the joint 
use of said yards,, platforms, and buildings of the first party, located 
at Ninth and Broadway, (designated in the record as "Yard No. 4;") 
that for such joint use the Second party (the Louisville Bridge Company) 
agreed to pay a monthly rental of $200, and, in addition thereto, sqch 
proportion of the interest at 6 percent, per annum, upon the costof said 
transfer platform and tracks, aa the number of cars handled for the sec- 
ond party bears to the total nunaber of cars handled. Said contract fur- 
ther provided that the expense of the opération of said transfer platforms 
and tracks (via., labor.of loading and unloading, clerk hire, naaintenance, 
and repair, etc., premiums of insUïance, and taxes which might be law- 
fuUy levied'and assessêd upon said property) should be divided between 
the parties to the agreement, in the proportion that the number of cars 
handled at said platforms for eaoh party^and for any other railroad com- 
panies that might thereafter be admitted to its use, bears to the total 
number of cars so handled; "it being understood, that the total number 
of cars shalliiofonly include cars handled for the first party and the rail- 
road companies using the second party's bridge and tracks, butalso such 
as may be handled for other parties hereafter admitted to the use of said 
transfer plati'onns and tracks;" and it was further agreed that "other rail- 
road companies than thosè now using the bridge and tracks of the sec- 
ond party may also be admitted to the joint use. of said transfer plat- 
form and tracks,, on the terms herein set forth, — thatiis to say, thatthey 
wiil.bear their proper proportion of the ground rent; lijlerest on the cost 
of the platfomlaand tracks, and the expense of njaihtenance and operar 
tion of the said platforms and tracks, based upon the number of cars 
handled, as per the second and third articles hereof." The switching oif 
cars to ànd from said transfer platforms was to be done by thé Louis- 
ville & Nasbville Railroad Company, between the points of the old joint 
siding on south side of Maple street, without costto the second party. 
The contract provided for a readjustmentof the monthly rental from time 
to time, upon certain terms, not necessary to notice, and the arrange- 
ment was to continue in force dntil terminated by six months' notice in 
writing from either party. It is still in full force and opération as be- 
tween respondent and the Louisville Bridge Company, and ail the rail- 
road companies entering Louisville from the north side of the Ohio river, 
except the Qhio & Mississippi Railway Company, which latter company 
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ceasedto make its transfer of traffic with respondént at s'aid Niuth and 
Broadway yards in February, 1888. 

While this contract bears date in May, 1888, its terms and provisions 
were agreed upon and arranged in January, 1888, with the knowledge 
and consent of the Ohio & Mississippi Railway Company. Since the 
aforesaid contract of June 5, 1872, was entered into, the Louisville, Ev- 
ansville & St. Louis Railroad Company, and the Louisville, New Albany 
& Chicago Railroad Company bave been allowed to use, and are still us* 
ing, said Louisville bridge and approaches, in substantial accordance 
with the terms and provisions thereof. Said railroad companies also 
make their transfers and interchanges of freight trafiSc with respondént 
at said Ninth and Broadway yard. Since the date of said contract the 
rates of tolls and charges hâve decreased per ton and per passenger, as 
the volume of trafBc over the bridge has increased. About eight years 
ago the dividends agreed to be paid upon the capital stock of the bridge 
tompany weré reduced from 6 to 4 per cent, semi-annually, and under 
the opération of said contract the sinking fund therein provided for is 
now sufBcient to pay off the bonds of the bridge company, which mature 
in December, 1888. Under the opération of said contracts of June, 1872, 
and May j 1873, the business between the railroads north of the Ohio 
river and Louisville & Nashville Railroad Company was conducted in 
this nlannèr. The parties having established the yard of the Louisville 
& Nashville Railroad Company at Ninth and Broadway, in Louisville, 
as the point for, the interchange of traffic, the rallrpads from the north 
brought their cars to their respective yards on the north side of the river. 
From there they were hauled by the Jeffersonville, Madison (^ Indianap- 
olis Railroad Company, for the Louisville Bridge Company, to the yards 
of the several coinpanies, on the south side of the river; and cars con- 
taining freight to bé delivered to the Louisville & Nashville Railroad Com- 
pany were then, by the Jeffersonville, Madison & Indianapolis Railroad 
Company, switched over Fourteenth and Maple streets to respondent's 
yard sind transfer station at Ninth and Broadway, where they were re- 
ceived, and the goods in less thancar-load lots were assbrted, distributed, 
^nd relbaded into cars, and placed in trains, fot their proper destination. 
Car-lqad lots were generallytransferred to prpper tracka, and placed in 
trains, destined to points of shipnient. Cars coming over respondent's 
road from the south, containing goods destined to points north of the 
river, were brought to the same yard, and delivered at the Maple and 
Tènth Street platform and tracks, where the Louisville Bridge Company, 
br the Jeffersonville, Madison & Indianapolis Railroa,d Company, acting 
as its switchman, received the same, and transferred the freiglit to proper 
points on the linesof the railroads north of the river. The expensescon- 
nected with such interchange of traffic, tog]ether with a rental allowance 
to respondént for thè use of its terminal facilities, as shown by said con- 
tract of May,, 1873 and 1888, was boriie by the several railroad compa- 
nies jjyoraia,, ail. çpinpanies interehanging business with respondént bé- 
ing placed ;»jppn tbe same footing, and ail furnished the same facilities. 
ITlie interchange (tf traffic continues ija the same maaner, at s^id point, as 
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to ail the roads north of the Ohio river, except the Ohîo & Mississippi 
Kailway Company, which, on February 4, 1888, gave notice that it 
would, and did, withdraw from said contracts, at noon on that day. 
Said Ohio & Mississippi Railway Company has, since its withdrawal from 
the contract of June 5, 1872, ceased to interchange traiBc with respond- 
ent at Ninth and Broadway, as formerly, and now conducts its business 
overthe Kentucky & Indiana Bridge Company, which waschartered by 
the state of Kentucky in 1880, and completed its bridge across the Ohio 
river, between New Albany and Louisville, in 1886. Its charter provis- 
ions and powers, as conferred by the laws of Kentucky, sb far as mate- 
rial to this case, are as follows: 

"Said Kentucky & Indiana Bridge Company is Iiereby empQwered to locate, 
build, construct, and maititain, under the laws of the United States, a bridge 
for railway, wagon, street railway, and other purposes, between the cities of 
Louisville. Ky., and New Albany, in the state of Indiana, from any conven- 
ient and accessible point within the limita of the city of Louisville, or within 
one mile thëreof; and said company is hereby clothed with ail thè powers, 
privilèges, rights, and franchises, necessary for the Carryingout the purposes 
named herein. Said corporation shall hâve the power to lay down on said 
bridge asingle or double track for railroad cars or street cars, or for wagons 
or other vehlcles, and ail animais, and to erect footways for passejigers, and 
to charge for the use thereof reasonable tolls; and for said purpose may erect 
on either or both sides of said, bridge toll-gates, and may do ail other acts or 
tliings liecessary for collectirig the charges for the use of said bridge, and nâay 
also run any Une of railways through the city of Louisville upon such terras 
as mày be prescribed by ordinance of Said city of Louisville* or alông any street 
or alley, to connect with any railway, bridge, transfer company, ordepot; and 
shall hâve the right to operate or lease said Connecting Une or Unes, and may 
charge a reasonable compensation for the use of the same. Said corporation 
may Contract with any railroad company in or out of this state for the use of 
said bridge by its cars and engines, ot for other purposes; and any railroad, or 
street railway, or person, or municipal corporation, in or out of this, state, 
may subscribe for the capital stock of said corporation, upon any terras or 
conditions agreed upon, and may make such contracts or agreements as may 
be deemed expédient for the use, management, or control of said bridge. 
Said Kentucky & Indiana Bridge Company is authorized to contract with or 
to construct any railway or terminal Une, eitlier in Kentucky or in the state 
of Indiana, which may be necessary for coinpleting its terminal faCilitiés, and 
it may construct such Une or Unes in the county bf Jefîerson, staté bf Ken- 
tucky, asmay bè necessary to complète the connection with other railways 
or dépôts. Said Kentucky & Indiana Bridge Company is authorized to con- 
tract with any company organized under the laws of the state of Kentucky 
for the érection of said bridge, and theconstructionof any terminal Unes Con- 
necting with it, and to pay for the same in bonds of stock of said company, 
at such pricè as may be agreed upon. Said Kentucky & Indiana Bridge Com- 
pany is authorized to contract with or to construct any railway or terminal 
Une, either in Kentucky or in the said state of Indiana, which may be nec- 
essary for completing its terminal faciUties; or it may extend aach branch 
Unes through the city of New Albany, state of Indiana; and it may construct 
such Une or Unes in the county of JpfEerson, state of Kentucky, as raay be 
necessary to cbrnplete the connection with otlier railways Or'depots. Said 
Kentucky & Indiana Bridge Company is authorized to connect its' line with 
tbe line of the ShOrt Route Transfer Company, and for that purpose may cross 
other rajlway Or bridge Unes, passing either under or over the sïime Tbe 
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said Company is also authorized to crpss the.land of other railway or bridgé 
companies, in case it may be necessary, in running its Connecting lines. The 
Kentucky & Indiana Bridge Company shall hâve the right and power to con- 
demn any land in the city of Louisville, or county of Jefferson, state of Ken- 
tucky, tliat may be necessary or proper for the construction or maintenance 
of any line of railway which said company is authorized by its charter, or 
amer.dment or amendments thereto, to eonstruet, maintain, or operate." 

On March 2, 1881, under a gênerai law of the state of Indiana, pro- 
viding for the incorporation of companies formed for the purpose of con- 
structing bridges i'or railway or common roadwaj' purposes, or both, over 
ri vers and streams forming the boundaries of said state, certain parties 
adopted articles of association "for the purpose of constructing, operat- 
ing, and owning a bridge for railway and common roadway purposes, 
over and across the Ohio river," between New Albany and Louisville. 
The association was styled the "Kentucky & Indiana Bridge Company," 
and the articles recited that " the object and purpose of said company is 
to eonstruet, own, and operate a bridge from a point in said city of New 
Albany, across the said Ohio river, to a point in said city of Louisville, 
for both railway and common roadway purposes, together with, as an 
extension, of and in connection with said bridge, a tirm and substantial 
causewayj" etc. The statutes of Indiana empowered said company "to 
eonstruet a railway with one or more tracks from said bridge and em- 
bankment, and to connect the same with other railway tra,cks, and to fix 
the rates oftoU for persons and property passing over said bridge, and 
tracks connected therewith, whether in cars propelled by stèara or other- 
i«'ise." The company, under the statute, had authority "to connect the . 
Jine of railway over said bridge by continuons line of railway, in such 
manner, and upon such route and terms, as may be deemed most expe- ' 
dient, with any other line 6f railway whatever; and to maintain, use, 
■operate; and control the said connection, when cOmpleted, and charge 
and receive tolls for the use thereof." The two bridge companies thus . 
form ed under the la wsof Kentucky and Indiana were, on March 10, 1881, 
■Consolidated under the same name. Whether such consolidation was 
■effected under proper législative authority, does not appear. The bridge 
was built by the consoIidated company, which thereafter, on September 
29, 1886i entered into a written coiitraet with the Ohio & Mississippi 
Railway Company, the important provisioiis of which are the following: 

"The bridge company agrées to allow the railway company to run its loeo- 
imotives, cars, and trains over the Kentucky & Indiana bridge and approaclies, 
from a convenlent point of connection at Vineennes street, New Albany, to 
the ground of the railway company at Fourteenth street, in Louisville, or, 
should the railway company elect to do so, to a connection with the track of 
tlje Short Bout» Railway Trahsfer Company, near Thirteenth street, in Louis- 
ville; the railway company's locomotives, cars, and trains to bave prefeience: 
over tliose of a similar class of other railroad companies that may use the 
bridge, so far aâ sucli préférence "can be l^gally grànted by the bridge com- 
j)any." The bridge company is to keep its bridges, approaches, and lines of 
railway in repair at its owh expensé; it agrées " to establish, • prdvîde, and 
maintain tracks Connecting its présent tracks with tl»é tracks of ail ôt-herfail- 
roads now seeking New Albany. withina. réasonable) time, eithèr direetly, or 
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through the usé of the other railway Unes, ând to switch the Cars of the rail- 
way' Company, over such Connecting traeks, at a switching charge of $1 per 
car;' alsOfto transfer cars from the railway company'stransfer yards south of 
Bank Street, in Louis ville, to the Louis ville & Nashville Railraad, dr the Chesa- 
peake, Ohio & Southwestern Kailroad at the same rate per car." li is agreed 
that "the tolls shall be fixed at the same rate, from time to time, as thë rate 
of thé Louisville Bridge Company.and thèse tolls shall bepaid monthlybythe 
railway company to the bridge company; it being provided, however, that 
whenever the sum so collected shall exceed the sum of $17,500 per quar- 
ter, any excess over such amount shall be paid back to the railway company; 
but tlie railway company agrées to pay to the bridge company èl7,50O per 
quarter, wheLher or not the amount of tolls so Collected equals that sura, the 
intention being to give a flxed annual rental to the bridge company of $70,000 
per annum." But the railway company is to "endeavor, with reasonable dis- 
pîitch, to clear itself of futul-e liability for tolls, reniais, charges, or otlier- 
wise, underits présent contract for the use of the Louisville bridge, and until 
such liability shall be removed the railway company shall not be compelled to 
pay any tolls hereunder to the bridge company. And the Kentucky & Indiana 
Bridge Company may, at its own cost, and in the name of the said Oliio & 
Mississippi Kailway Company, défend against any daim of liability on the 
part of said Ohio & Mississippi Railway Company under said contract. The 
railway company agrées * * * to carry and transport over said bridge, 
approarhes, and railway traeks, ail of its locomotives, cars, freight, passen- 
gers, mails, express matter, and everything else carried or transported by it 
on its own lifies * * * destined, consigned to or from Louisville, or to or 
from points wlUch require their passade over the Ohio river at or near Louis- 
ville: provided,; however, that said railway company is at liberty, if it so de- 
sires, to perforai its passenger service over any other bridge; but the rental to 
be paid hereunder sliall liot bé decreaséd by reason thereof, Ttie inten-hange 
of freight at Louisvjile and New Albany between said railway company and 
any Connecting' road shall be doue over the traoks of the bridge Company, be- 
tween the sputh approach to its bridge and the traeks of such Connecting road, 
so far aSjthe Ohio & Mississippi Railway Company can lawfully control the 
same, and the charge for the use of sucli traeks sliall not exceed that on any 
other line. ïhe railway company agrées, so far as it lawfully may, not to 
carry or transport over the said bridge and the approaches and traeks thereto 
any locomotives, cars, fre.ght, passengera, mail, and express matter, between 
Louisville and New Albany, that originates in or cornes from any rallroad 
or water line entering theone place, and destined l'or the other, it lieing mut- 
ually understood and agreed between the parties tliereto thiit the bridge com- 
pany shall hâve the sole, exclusive right to control, carry, and transport over 
thé bridge and the approaches àhd tradks thereto ail trafiic not received from 
ordestimd to points reaclied over the railroad of tlie railway company, north 
and east of New Albany. The railway company agrées to furnish, at its owïi 
cost, ail power neeessary for the transfer of its locomotives, cars, freight, pas- 
sengers, mails, and express matter transported by it, over the said bridge and 
the approaches and traeks thereto. ". 

-Said contract was to continue -in force and in opération 20 years frona 
the date of commencement of paymént of tolls by the railway company 
tô said bridge company, and it is still iû fuU force, q,iid bemg acted upon 
by said parties. , ' 

On Jnrie 21, 1887, the pietitioner éntered into a .written contract with 
the Louisville Southern Railrcad Company, which connects Louisville 
with the south by way of the Ginoinnati Southern Railroàdj uhder and 
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by the terms of which said bridge company leased to the Louisville 
Southern Railroad Company, for a period of 99 years, an equal right to 
possession and use in cômmon with it for railroad purposes, the railroad, 
right of way, road-bed, main and side tracka, switches, telegraphs and 
télégraphie facilities, and other appurtenances and fixtures, now pos- 
sessed or owned, or which may be hereafter possessed or acquired by 
the Kentucky & Indiana Bridge Company, between a point in Magnolia 
avenue, where the Louisville Southern Railroad Company's tracks join 
with those of the Kentucky & Indiana Bridge Company, to the connec- 
tion with tbe tracks leading to the yard of the said Louisville Southern 
Railroad Company, on or near the line of Hardin street, between Bank 
and Market streets, in Louisville. The parties to said contract agreëd 
to cqnstruct a line of track, with the necessary switches and sidings, 
eastwardly along Magnolia avenue, from the junction of the Kentucky & 
Indiana Bridge Company's and the Louisville Southern Railroad Com- 
pany's tracks, to a connection with the main tracks of the Louisville & 
Nash ville Railroad Company at or near the intersection of Magnolia av- 
enue and Seventh street, sâid connection to be constructed and maintained 
at the joint expense of the Kentucky & Indiana Bridge Company and 
the Louisville Southern Railroad Company, in the manner dèscribed in 
said contract. The Louisville Southern Railroad Company agreed to 
provide and keep a sufficient number of suitable switch-engines on hand, 
and to handle promptly and with dispatch ail freight cars to be moved 
between the Kentucky & Indiana Bridge Company's transfer tracks,, be- 
tween Bank and Market streets, and the Ghesapealîe, Ohio & South- 
western Railroad Company's railroad, and the Louisville & Nashville 
Railroad Company's railroad, at a charge to be fixed by the parties to 
the contract. The Louisville Southern Railroad Company agreed to pay 
to the Kentupky & Indiana Bridge Company, of the revenue thus ob- 
tained, in the foUowing proportion, namely, 55 per cent, to the railroad 
company. and 45 per cent, to the bridge company. In case said rail- 
road coii-pany fails or refuses to remove ail freights passing over this part 
of said tracks with promptnesis and dispatch, then the bridge company 
reserves the right to move said freight, and to receive and coUect ail 
toUs du« for said service. The bridge company was not to grant any 
other party or parties the right to do any switching, or make transfers 
of cars or freight on the line of road or tracks aforesaid. Said contract 
further provided as folio ws: 

"And whèreas, the said Kentucky & Indiana Bridge Company has hereto- 
fore entered into a contract with the Ohio & Mississippi Eailway Company, 
provlding for the transportation of ail ïreight from said railway to tlie roads 
south of the Oliio river, over the tracks herein dèscribed, and for which a 
charge is to be made by said bridge' company: Now, it is agreed, and it is 
part of the considération o£ inducing the bridge company to enter into this 
agreement, tiiat ail such freight |Coming from the said Ohio & Mississippi 
Eailway Company, and delivered and deliverable to the said railways south 
of the Ohio river, shall be movéd over the tracks herein dèscribed, from -the 
yards on Hardin, between Bank and Market streets, to such railways, With- 
out charge or cost; and shall be- ma,de by the railroad eompanyi with its en- 
glues, at rates to be hxed by the bridge company, and the tolls or revenue 
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derived from such freight so moved shall belong exclusively to the bridge Com- 
pany, and sha!] not be subject to division, as herein provided for the revenue 
derived fiom (reight moved or handled on said tracks." 

Said contract was to continue in force for and during the whole period 
of 99 years from and after September 1, 1887. It has not since been 
changed or modified, and the business being done between petitioner 
and said Louisville Southern Railroad Company is carried on and trans- 
acted under and in pursuaiice of the provisions of said contract. The 
Louisville Southern Railroad Company has not, however, fuUy performed 
the switching service on the tracks of the Kentucky & Indiana Bridge 
Company, as it undertook to do. It has only done said switching from 
Thirty-Second and Màrket streets, south, at night, using one enginé. 
The rest of said switching bas been done by the Kentucky & Indiana 
Bridge Company. Ail the transfer slips or bills on freight so switched 
are made out by the Kentucky & Indiana Bridge Company, which col- 
lects the charges therefor from the company or companies for whom the 
service is performed. The petitioner and the Ohio & Mississippi Rail- 
way Company and the Louisville Southern Eailroad Company bave a 
yard near Thirty-Second and Market streets, in Louisville, at which said 
companies' interchanges of traffic are made. 

Petitioner's tracks in Louisville branch in two lines, the point of diver- 
gence being near the intersection of Twenty-Ninth and Rudd streets. 
From this point one of said lines extends eastwardly near the canal-bank 
to a point on Thirteenth street, where it connects with the road of the 
Short Route Railway Transfer Company, over which and the Chesa- 
peake, Ohio & Southwestern road, running eastwardly, petitioner and 
> railroads using its bridge can readily connect with respondent's yard No. 
1, at First and Water streets, and extending thence to Preston street. 
Petitioner's other line extends southwardly to Magnolia avenue, where 
it connects with the Louisville Southern. Under several ordinances of 
the city of Louisville, passed from time to time, petitioner was given 
authority to construct and extend its tracks in or over certain designated 
streets in said city. The ordinance which conferred upon said bridge 
company the right to lay its tracks on or along Magnolia avenue was ap- 
proved April 12, 1887. It graiited to said bridge company the right 
"to locate, construct, maintain, and operate a single or double track 
railway, with necessary switches, turnouts, sidings, crossings, signais, 
and watch-houses, along Magnolia avenue from Eleventh to Eighteentb 
streets, and along other land acquired or to be acquired, west from 
Eighteenth street to the city linïits, and to connect, with proper curves, 
with the Chesapeake, Ohio & Southwestern Railway, and the Louisvilï& 
Southern Railroad, and other railroad lines which may hereafter désire 
to raake connections with the same;" By the second section of the or- 
dinance the said bridge company was required , under proper régulations 
for the saie and convenient use of said tracks constructed between the 
points named, to "permit other roads now built or hereafter to be con- 
structed desiring to connect through such portions of tlie city to use the 
railway tracks laid down or constructed through and along said line aa 
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herem provided, upon conditions, however, that before entering on the 
use of said tracks any railway company shall pay to the Kentucky & 
Indiana Bridge Company its pro rata share of the cost of constructing 
the same, including damages awarded by reason of the construction 
thereof, and shall bind itself, by contracts with the city of Louisville, 
for the benefit of ail parties interested, that it will contribute its prorata 
share towards the repair and maintenance of any additional tracks, and 
of any gâtes, approaches, culverts, bridges, or trestles, or fiHs that may 
be necesi^ary to the safe and efficient use of said tracks, and towards the 
maintaining of such watchmen as may be necessary to the proper guard- 
ing of the street crossings," etc. Similar provisions are found in the 
other ordinances. This ordinance of April 12, 1887, is the only one 
produced which gives said bridge companj' authority to locate its tracks 
on Magnolia avenue, and grants the right from Eleventh street westward. 
Respondent's tracks at the intersection of Seventh street and Magnolia 
avenue are located eight hundred and twenty feet, or over two squares, 
to the eastward from Eleventh street. The said bridge company bas 
ehown nfc» authority or'license from the city of Louisville to extend its line 
or track from Eleventh street eastward along Magnolia avenue to the Sev- 
enth street and Magnolia crossing, or to a connection with respondent's 
tracks at that point; but it has actually made such an extension, and on 
the 20th of October, 1887, effected or formed a physical connection of 
its track with respondent's main line, at Seventh street and Magnolia 
avenue. This connection was made under the foUowing circumstances: 
The vice-président and gênerai maaager of the said bridge company, un- 
der date of September 6, 1887, addressed to the vice-président of the 
Louisville & Nash ville Railroad Company a note as follows: 

"Dbab Sib: The Kentucky & Indiiina Bridge Company désire a connec- 
tion with your road, at the corner of Seventh street and Magnolia avenue, for 
the purpose of mutual interchange of frelght, between your road and the 
varions other roads with which the Kentucky & Indiana Bridge Company, as 
a transfer company, connects. At Seventh street and Magnolia avenue there 
are two private switches connected with your road, — the one belonging to the 
Union Warebouse Company, and the other to Mrs. Bnllitt and the Bank of 
Louisville. If we should make arragements with either of thèse parties for 
the use of their switch, is it satisfactory to you for us to make connections at 
that point, provided your présent rights of connection with the property of 
thèse parties is not interfered with?" 

The Louisville & Nashville Railroad Company objeçted to the desired 
■connection at said point, and to the bridge company's use of said private 
switches. The matter was referred to their respective attorneys. The 
attorney for the Louisville & Nashville Railroad Company advised its 
officers that under the eighteenth section of its original charter respond- 
ent could not lawfuUy object to or prevent the proposed connection, but 
that such connection would not^ under a décision of the Kentucky court 
of appeàls, cited, necessitate or require a business connection at said 
point, pr confer any right on the bridge company to use its track, or run 
cars over its road. The bridge company having the right to thus force a 
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pbysical connection, the LouisviUe & Nashville Railroad Company there- 
npon, on October 14, 1887, withdrew its opposition to such connection, 
and it was made October 20, 1887. Said point of connection, at Seventh 
Street and Magnolia avenue, is sitùated between the South LouisviUe yard 
and the Ninth and Broadway yard and station of respondent. It is 
1.17 miles south of the Ninth and Broadway station, and 1.83 miles 
north of the South LouisviUe yard. Between said yards respondent's 
trains and engines are constantly pa-ising and repassing, day and nigbt. 
The LouisviUe & Nash viUe RaUroad Companj»^ neither receivesnor de- 
livers freights at said connection, either for private parties or other rail- 
roads. It bas never been established or recognized as a station or place 
at which freight shOuld be received or delivered. There are no build- 
ings, platforms, sheds, or other facilities at said point for the interchange 
of business traffic, nor bas either petitioner or respondent any ground or 
land at that place on which SUoh buildings, platforms, and facilities suit- 
able and convenient for the interchange of freights, and the accommoda- 
tion of clerks and employés, could be erected. Respondent bas only 66 
feet right of way at said point j which. is needed for its tracks; while 
the petitioner bas not even such right of way, if the license or permis- 
sion of the city of LouisviUe to lay its track eastwardly along Magnolia 
avenue from Eleventh street is necessary to confer said right. By means 
of said connection it is practicai to switeh freight cars, loaded or empty, 
ttom thé track of petitioner to the main track of respondent, and vice 
versa; but no interchange of freight cars and freight business between re- 
spondent and petitioner and railway companies usii^ petitioner's bridge 
and tracks can be conducted at said Seventh street and Magnolia con- 
nection without subjecting respondent to extra expense, trouble, and in- 
convenience, beyond what it is required to incur in interchauging with 
other roads, at its regular yards aiid stations; and, the greater the traffic 
to be interchanged at said junction, the greater would be such expense to 
and burden upon the respondent. The interchange of freights in broken 
lots, or less than car-loads, cànnot be made at said connection. Such 
freights received from petitioner at said junction bave to be hauled 
1.17 miles to the Ninth and Broadway dépôt of respondent, to be as- 
sorted and reloaded into cars, and placed in trains for destination. Nei- 
ther can car-load lots of mixed or miscellaneous freight, destined for dif- 
férent points, be interchanged there, without being transferred to and as- 
sorted and reloaded at Ninth and Broadway. If such freights are to be 
delivered by respondent to petitioner at said point, they bave first to be 
cârried to respondent's said dépôt, there unloaded, assorted, reloaded, 
and hauled back by respondent's engines, and placed upon petitioner's 
track. So that, in receiving and delivering less than car-load lots of 
freight at said Seventh and Magnolia connection, respondent would be 
plut to the expense and trouble of hauling aU such freight 2.34 miles 
Without compensation, together with the expense incident to the unload- 
Jng, distributing, and reloading the sarae at its Ninth ahd Broadway sta- 
tion. Freight in car-load lots, interchanged at said. connection,' would 
fequire respondent to switeh or baulthe same to the same station, to be 
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there put iûto or takeû froiû trains, and the& çarried; Ijaçik to ox beyomd 
gaid point. If petititioner makeg such delivery of either car-loads or 
broken lots of freight at Ninth and Broadway,- it involves the use of 
respondent's terminal facilities. If respondent performs said service; 
there is involved the use of its engines, its tracks, its platforms, its clerks 
and employés at said Niuth and Broadway station, for which no com- 
pensation bas been agreed upon between petitioner and respondent. Ail 
such services and matters, as to other railroads entering Louisville from 
the north side of the Ohio river, and interchanging traffic with respond- 
ent at its Ninth and Broadway station, are made the subject of privât© 
contract and agr^ement, under and by the terms of which respondent isal- 
lowed and paid a considération for the use of its engines, tracks, and 
terminal facilities in the shape of a monthly rental, interest on its im- 
provements, and a pro rata proportion of the dépôt expenses connected 
with the transfer of freight; such as clerk hire, salary of employés, and 
wages of laborers, based on the amount of business donc for each of said 
roads. The petitioner bas made no offer of such compensation to re- 
spondent for the interchange of trafific it seeks at its said connection. The 
mère réception of car-load lots of freight by respondent at said Seventh 
and Magnolia junction, without référence to any transfer thereof to said 
Ninth and Broadway yard and dépôt, to be put into trains for distribution, 
would necessitate the employment by respondent of car inspectors, both 
day and night, to examine the condition of such cars, taketheirnumbers, 
and keep a record thereof; it not being usual or proper for one railroad 
Company to receive from another company car-load freights without hav- 
ing such cars inspected by its own agents, at the point of réception, to 
ascertain the condition of the same. This would entail upon respondent 
sonie additional expense. If respondent accepted loaded cars at said 
point of connection, it might or might not bave the right to transport 
the freight to destination in such cars. If it had the right to use, and 
did use, such cars, it would, besides the expense of getting the same to 
its Ninth and Broadway station, and placing them in proper trains, be 
required to pay to the owner thereof wheelage or mileage at the rate of 
three-fourths of one cent per mile, and be responsible for ail damage done 
the cars while in its possession, or on its road. If respondent had not 
the right or did not désire to use such cars, it would be under the neces- 
sity of not only conveying them to the Ninth and Broadway station, but 
of unloading and reloading them there, at its own cost and expense. 

Petitioner bas no freight cars of its own, and can make no reciprocal 
interchange of cars with respondent. Petitioner never sought to efifect a 
direct connection with respondent's Ninth and Broadway yard. A direct 
approach to said yard might bave been made up Broadway and Tenth 
streets, with the consent of the city of Louisville; but no application was 
made for leave to pursue that route, nor was any etfort made by petitioner 
to secure a nearer and more direct connection with respondent's road than 
at Seventh street and Magnolia avenue. That connection was made in 
pursuance of petitioner's contract with the LouisviUe Southern Railroad 
Company, bearing date June 21, 1887. It is entirely practicable for pe- 
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titioner and the railroads using its bridge aud tracks to interchange trafiBc 
with respondentatthe latter's Ninth.and Broadway yard and dépôt, which 
can be reached by transferring or'switching overthe Short Route Transfer 
line, and the Chesapeake, Ohio & Southwestern, and thence up Fourteenth 
Street, overthe line of the Louisville Bridge Company, and Jefferson ville, 
Madison & Indianapolis line, to the junction at Tenth and Maple, where 
respondent receives from and delivers to other roads ail freight to be in- 
terchanged. To reach respondent's said yard by this approach in volves 
a switching charge of two dollars par car to the petitioner, or tbe rail- 
roads using its bridge; the Short Route Company and the Chesapeake, 
Ohio & Southwestern making a charge of one dollar, and the Louisville 
Bridge Company' and the Jefferson ville, Madison & Indianapolis also 
charging one dollar per car for such switching services. Prior to October 
21, 1887, petitioner and the railroads using its bridge and track having 
freight for the Louisville & Nashville Railroad Company, destined to 
points on its roads south of Louisville, delivered such freight at said 
Ninth and Broadway yard, by bringing or having the same brought over 
said approach or route, and paying therefor switching charges of two dol- 
lars per car. The same facilities still exist, and are still open to petitioner 
and the railroads using its bridge, for reaching respondent's Ninth and 
Broadway yard, and for the interchange of traffic at said point. In ad- 
dition to this mode of reaching a connection with respondent, the peti- 
tioner and the railroads using its bridge had, and still hâve, another ap- 
proach, by way of the Short Route and Chesapeake, Ohio à Southwestern 
line, to respondent's yard at First and Water streets, in Louisville, which 
■would involve a switching charge of only one dollar pçr car. Thèse 
routes, which were open and accessible to petitioner and the railroads 
using its bridge prior to October 20, 1887, when it made the physical 
connection at Seventh street and Magnolia avenue, hâve since continued 
to exist, and are still available to petitioner, as a convenient means of 
reaching respondent's regular yards with such freight as it seeks to bave 
respondent transport over its lines- Respondent is willing to accept and 
receive at its Ninth and Broadway or other yards, ail freight brought 
to it by or over petitioner's bridge, and to transport the same to desti- 
nation on its lines, at local Louisville rates, such as it charges ail other 
Louisville shippers; but is not willing and déclines to accept and trans- 
fer such freight, upon a through routeing, and at through rates, such as 
it bas agreed upon with the railroads using the Louisville bridge. This 
refusai is rested upon the ground that respondent has no arrangement 
or agreement with petitioner and the railroad companies using its bridge, 
fixing and defining the terms and conditions upon which such through 
routeing shall be made, and the through rates prorated between them. 
The Louisville & Nashville Railroad Company has at ail times, both 
before and since the passage of the interstatë commerce act, refused to 
engage in the transportation of freight or passengers to or from points 
beyond its own lines, except where previbus agreements or arrangements 
had been made between itself and other carriers, whose lines were part 
or parts of the through routes to be thus established, which agreements 
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prescribed the terms, conditions, and restrictions on which the business 
should be done, and defined the share which each road was to receive of 
the through rates. The interchange of trafEc between Connecting lines 
constitnting the through route over which such traffic is to be passed at 
or upon through rates is always a matter of contract between the several 
companies operating such lines; and such arrangements are, in the ab- 
sence of express agreement to the contrary, terminable at the pleasure of 
either party. Petitioner is not a member of, and bas no représentation 
in, any freight or passenger associations, by whom through rates are 
fixed; and it bas never offered or attempted to interchange any passen- 
ger trafliic with respondent. Its passenger traffic business to and from 
the south is done exclusively with the Louisville Southern Railroad 
Company. Petitioner bas no voice in making the division of through 
rates on traffic carried over or across its bridge. Its bridge-toll is the 
only charge to be paid it by the companies engaged in such through 
traffic. Under a contract entered into between them in 1887, the peti- 
tioner receives from and delivers to the Louisville, New Albany & Chi- 
cago Railroad Company, at New Albany, freights transported or to be 
transported over its bridge to and from Louisville; said contract being 
terminable by either party upon 30 days' notice. Petitioner issues no 
bills of lading for shipments from Louisville to any points south reached 
either by the Louisville Southern or the Louisville & Nashville Railroad 
Companies; nor does it issue any bills of lading for shipments from Louis- 
ville to Cincinnati or other points reached via the Ohio & Mississippi 
Railway Company. If a consigner at Louisville desired to ship over pe- 
titioner's bridge to Cincinnati or other point on the Ohio & Mississippi 
Railway Company's lines, the latter wonlci issue the bill of lading, and 
coUect the freight. If shippers at LouisviUe vvished their freight for St. 
Louis to go over the Kentucky & Indiana bridge, via the Louisville, Ev- 
ansville & St. Louis Railroad, petitioner would accept and receive such 
freight on one of its Louisville tracks, provided the cars in which to load 
the same were fumished by the Louisville, Evansville & St. Louis Rail- 
road Company; would then way-bill such car and freight to the latter 
road, which would issue the regular bill of lading therefor, and charge 
and coUect its regular transportation rates thereon,and pay to petitioner 
its bridge-toll for passing over its bridge. Se, if a Louisville shipper de- 
sired to ship his goods to Chicago over petitioner's bridge and over the 
LouisviUe, New Albany & Chicago Railroad, petitioner would accept 
Buch shipments on its tracks in Louisville, if said railroad company 
would furnish the cars in which to load it, and would bill the same to 
the Louisville, New Albany & Chicago Railroad, which would perform 
the transportation service, and charge or collect the freight or fares thereon. 
So, if New Albany shippers wished to ship goods south over the Louis- 
ville & Nashville Railroad, petitioner would accept such shipment, if re- 
spondent would furnish the car or cars in which to load it; would then 
furnish to respondent a way or transfer bill for such car and freights, 
and respondent would issue its own bill of lading therefor, pay petitioner 
its.bridge-toll for passing the freight over its bridge, and collect its regu- 
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lar charges fot transporting Ihe goôdatp: destination. Petitioher ias no 
freight cars of its own, and neither procures nor furnishes cars in any 
rOther manner. On business thus handled, the rates given or. charged 
thé shippers are, in somë cases, the bridge-tolls and the rates of the rail- 
Toad over which the shiprnent has to be carried by the conipany furnish- 
ing the car or cars and performing the service; in other cases the line 
furnishing such car or cars pays the bridge-toll itself. Jefiferson ville, 
New Albany, and Louisvilie being grouped, and having the same rates 
to and from ail points south on shipments thus procured by petitioner 
for respondent, and loadéd in cars furnished by respondent, the bridge- 
toll would be paid by respondent, and to that extent would reduce its 
regular rate to destination of goods going south of Louisville. The pe- 
titioner makes the transiter and delivery of such cars to the road »over 
which the freight is to go, and coUects from such road its bridge-toll. 
In addition to its bridge-toll thus charged and collected of roads for which 
petitioner maj' hâve solicited shipments, petitioner, in some cases, where 
cars are loaded on its tracks, or loaded cars are received from one rail- 
road to he transported to some other line over its tracks, makes and col- 
lects a switching charge from the conipany for whom the service is per- 
formed, ranging from. one dollar to three dollars percar. Where the 
respondent and railroads north of the Ohio river hâve entered into ar- 
rangements or agreements, forming tbrough routes and through rates, as 
to which the bridge companies are not consul ted, and hâve no voice, the 
bridge-tolls are first deducted from the through rate, and the remainder 
of the traffic charges for the service is prorated between the parties form- 
ing the through route, according to their agreement, The shipper does 
not, as a matter of fact, pay the bridge-tolls in every instance, either 
under such through routeing and through rating or when there is no such 
arrangement for through traffic. Owing to its compétition with the Cin- 
cinnati Southern Railroàd, which owns its own bridge, and pays no 
bridge-tolls, respondent, in respect to much of its southern traffic, has 
to bear the burden of such tolls at Louisville, or deduct such tolls from 
its rates to Louisville and across the bridge at that point. So, in respect 
to through rates, compétition will force the roads crossing the river at 
Louisville to fixsuch through rates as though no arbitrary bridge charge 
ortolI was to be paid or deducted therefrom; and in such cases the roads, 
and not the shippers, pay said tolls. 

_ From March, 1887, to October 20, 1887, petitioner, to a limited ex- 
tent, interchanged traffic with, or delivered traffic to, respondent at the 
latter's yard at Ninth and Broadway j such traffic being brought over the 
connections reaching Maple and Tenth streets; and in some instances i»- 
sutid bills of lading for such freight, whetherat through or local rates 
does not appear. The Ohio & Mississippi Railway Company continued 
to interchange with respondent at said yard, under the terms of the con- 
traCts of June 6, 1872, and May, 1873, until February 4, 1888, when 
the said Ohio & Mississippi Railway Company gave notice to the Louis- 
ville Bridge Company and to respondent that it would, and did, with- 
draw from said contract of June 5, 1872, at noon on that day. The 
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said Ohio & Mississippi Eailway Company faas sincé February 4, 1888, 
ceased to use said Louisville bridge and the connections afforded by that 
route for reaching respondént's yard at Ninth and Broadway, but in- 
stead uses the pétitioner's bridge under the con tract of September 29, 
1886, and through petitioner seeks an interchange with respondent at 
said Seventh street and Magnolia junction. By the withdrawal of the 
Ohio & Mississippi Railway Company from said contract of June 5, 1872, 
and its abandonment of the Louisville bridge, there has been a decrease 
in the receipts or revenues of said bridge to the aiïiount which would 
hâve been derived from the Ohio & Mississippi Railway Company's traf- 
fiCé , This loss to the bridge company amounts to about one-fifth of its 
income, or about $129,167.17, on the basis of receipts for 1887. Said 
bridge company bas not increased its tolls for 1888j but the loss of the 
Ohio & Mississippi Railway Company's business has prevented any de- 
crease or réduction in said tolls, which it could and would otherwise 
hâve made, if said railway company had continued the use of said 
bridge, and complied with said contract of- June 5, 1872. Said bridge 
company's revenues are, in part, made up of tolls upon freight inter- 
changed by respondent with the roads using; said bridge, and such 
freights, or the roads themselves, will bave to pay an increase of some 
$27,000 in tolls in conséquence of the Ohio & Mississippi Railway Com- 
pany's withdrawal from the useof said bridge, and the respondént's pro- 
pSortion thereof will amount to about $13,000 per annum. 

The respondent is otherwise interested pecuniarily in the tolls of said 
bridge and in the réduction thereof, inasmueh as under its compétition 
with other routes said tolls to a considérable extent hâve to come ont of 
its revenues received on through rates, and are not paid by shippers or 
consignées. Said Louisville Bridge Company for some years past bas 
had surplus revenues, which hâve been, from time to time, prorated and 
paid back to certain of the railroads using its bridge. The respondent 
has received no part of such surplus earnings, and made no demand for 
it. Whether it is entitled to share in such surplus earnings, is not in- 
volved in this controversy. Respondent is, however, interested in hav- 
ing ail the earnings of the bridge company, not required to meet the 
charges prOvided for in the contract of June 5, 1872, applied in a way to 
reduce the bridge-tolls, which aflFect its rates and business. The Lou- 
isville Bridge Company can do business over its bridge and terminal Unes 
as cheaply and promptly as the Kentucky & Indiana Bridge Company 
can over its bridge and terminal lines; and had, in 1888, and prîor 
thereto, and Still has, capacity to transact ail the business which the rail- 
roads crossing the Ohio river were able to bring to it. 

The capital stock of the Louisville Bridge Ownpany amounts to 
$ai,500,000. Its bonded debt of $800,000 is paid, orfully provided for. 
The capital stock of the Kentucky & Indiana Bridge Company is$l,700,- 
000, and its bonded debt $1,400,000. The respondent ceased to be a 
stockholder in the Louisville Bridge Company in 1880. The Ohio & 
Mississippi Railway Company never eomplained of the manner in which 
it was eerved ^over the Louisville bridge before withdrawing from said 
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conttact of June 5, 1872. Its own yards at Louisville, and on the nôrth 
side of the river, were insufficient for the handling of its business. This 
occasioned at times some delay in transferring its cars. On one occa- 
sion, while the employés of the Louisville & Nashville Railroad Company 
■were on a strike, and the cars of the Ohio & Mississippi Railway Com- 
pany were crowded in the yards of respondent, it declined to receive other 
cars from the Ohio & Mississippi Railway, until the latter's cars, which 
were blocking its yard, were removed. This occasioned some short in- 
terruption to the interchange of traffic between them. The yards of re- 
spondent and other roads than the Ohio & Mississippi Railway Company 
were ample for the handling of ail the business passing over the Louis- 
ville bridge. 

The main line of the Ohio & Mississippi Railway Company enters Jef- 
■ ferson ville, Ind., convenient and readily accessible to the Louisville 
bridge, After entering into the contract with the petitioner, dated Sep- 
tember 29, 1886, the Ohio & Mississippi Railway Company extended a 
branch line from Watson, Ind., a town north-east from Jeffersonville, 
over a route provided for it by petitioner, to New Albany, Ind., so as to 
form a connection with the Kentucky & Indiana Bridge Company 's line 
and bridge. While the Ohio & Mississippi Railway Company has the 
right, under said contract of September 29, 1886, to use petitioner's ter- 
minal lines in New Albany, and its bridge and southern approaches 
thereto, down to said railway company's yard at Hardin and Bank 
streets, it has not, under said contract or otherwise, the right to use pe- 
titioner's lines or tracks in Louisville south of said yard, or out to the 
junction which petitioner has made with respondent's track at Seventh 
Street and Magnolia avenue; to reach which point its cars and freight 
hâve to be switched by the petitioner, or its ally, the Ijouisvilie South- 
ern, at or for a switching charge of one dollar per car, which the Ohio & 
Mississippi Railway Company has to pay petitioner. Nor does it appear 
from the record that said Ohio & Mississippi Railway Company has any 
authority, either from the state of Kentucky or the city of Louisville, to 
extend its own line or track south from its said yard, so as to form a di- 
rect connection with respondent, at any point. At said Seventh street 
and Magnolia avenue connection a limited interchange of trafHc was car- 
ried on between petitioner and respondent from October 21, 1887, upto 
and including the 16th of November, 1887, but such interchange was 
had without the knowledge of the oflBcers of the respondent hâving au- 
thority to direct and sanction the matter. When it was brought to the 
attention of respondent's ofificers having authority to control the subject, 
such interchange was stopped at said point, and respondent thereafter 
treated ail freight coming over its road for petitioner, or points on its 
tracks, as Louisville city business, and required- petitioner to pay the 
freight and charges thereon before delivery would be made. The ex- 
pense bills furnished petitioner showed that the business was placed upon 
respondent's city, and not upon its transfer, books. A number of empty 
cars were returned to the respondent at said connection, and a considér- 
able number of stock cars were delivered by respondent to petitioner at 
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Baid point, under à temporary injunction frôm thé chancéry court of 
Louisville, which injunction was subsequently dissolved. 

The car which petitioner tendered on September 12, 1888, at Seventh 
street and Magnolia junction, and which respondent refused to aocept, 
was brought from Cincinnati, and over petitioner's bridge, by the Ohio 
& Mississippi Railway Company, to its yard south of the river in 
Louisville, which was the southern terminus of said railway. From 
that yard it was placed upon the tracks of the petitioner, and by it 
switched to said Seventh street and Magnolia connection, under the con- 
tract of September 29, 1886, at and for a switching charge to the Ohio 
& Mississippi Railway Company of one dollar. The transfer slip, which 
petitioner offered respondent with said freight, specified the rate of 53 
cents par 100 pounds, as the charge which respondent was to reçoive 
for transporting the car of freight to Columbia, Tenu., its point of des- 
tination. It does not appear that Columbia, Tenn., was one of the 
points to or from which respondent interchanged traffic with other rail- 
roads north of the river, upoh a through routeing and at through rates; 
•nor does it appear that the rate of 53 cents per 100 pounds, which the 
transfer slip proposed to allow respondent, conformed either to respond- 
ent's rates from Louisville to Columbia, Tenn., or the through rates ar- 
rangea between respondent and its northern connections over the Louis- 
ville bridge. The terms, conditions, and stipulations of the bill of lading 
which was issued by the Ohio & Mississippi Railway Company to the 
shippers, or forwarded to the consignée, were not made known to re- 
spondent, nor was the rate charge apportioned to it tendered respondent, 
either before or at the time of offering the freight. Respondent's agents, 
however, assigned no reasons for refusing to receive and transport said 
car. There are certain private sidings, constructed under written con- 
tracts between their owners and the respondent, Connecting with respond- 
ent's main tracks, between its Ninth and Broadway yard and its South 
Louisville yard, to and from which respondent delivers and receives its 
own cars, loaded or to be unloaded with what is called "dead freight," — 
such as lumber and other non-perishable articles, — on the transportation 
of which respondent charges and coUects local Louisville rates. Re- 
spondent is fuUy provided with cars, both freight and passenger, for 
the transaction of its business, and is unwilling and refuses to transport 
the cars of other railroads offered it by petitioner, who has no freight 
cars of its own, and pay mileage for the use of the same; and also dé- 
clines to deliver its own cars to petitioner, to be carried away from re- 
spondent's Unes and yards, and look to petitioner either for mileage 
therefor or damage for injury while in its possession. In the absence 
of buildings, platformSj sheds, and employés at said Seventh street and 
Magnolia avenue connection, such as are required and necessary to carry 
on an interchange of traffic between petitioner and respondent at that 
point, respondent, in order to comply with the order of the commission, 
must either allow petitioner and the railroads using its bridge the use 
of its tracks and terminal facilities, without any provision or arrange- 
ment as to the compensation to be paid for the use thereof, or must, 
v.37p.no.l2— 39 
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against its will, receive and use cars ofifered by petitîoner, paying milé- 
age thereon, and încumng the expenseof switchingthe same toits Ninth 
and Broadway yard, there to be put into trains, and again hauled over 
the same distance; and it must also permit its own cars containing 
freigbt eonsigned to it or to be handled by petitioner, to go into peti- 
tioner's possession and be used by it, after respondent bas been to the 
trouble and expense of carrying sucb freigbt to its Ninth and Broadway 
dépôt; and tbere unloading, assorting, and reloading, and then bringing 
the same back to said Seventh street and Magnolia connection for de- 
livery. Ail other railroads entering Louisville, including the Louisville 
Bridge Company, having connections, directly or indirectly, with re- 
spondent, and interchanging business with it, whether on through or 
local rates, aliow and pay respondent an agreed considération for the 
use of its tracks and terminal facilities, and beartheir pro rata propor- 
tion of the expense of handling the traffic interchanged, and also arrange 
for the mutual allowance and payment of mileage on cars of each used 
by the other, where cars are interchanged. No complaint is made, nor 
does it appear that responde»t's local Louisville rates of freight charges 
on Interstate traffic are unreasonable. Petitioner's bridge is used princi- 
pally by the Ohio & Mississippi Railway Company and the Louisville 
Southern Railroad Company. The latter, being in active compétition 
with respondent from Louisville south to and beyond Chattanooga, inter- 
changes little or no business with the Louisville & Nashville Railroad 
Company, either directly or through the instrumentality of petitioner. 
The through business carried or brought by the Ohio & Mississippi Rail- 
way Company over petitioner's bridge south constitutes the main,if not 
sole, traffic which petitioner seeks to hâve interchanged with respondent 
at Seventh and Magnolia avenue connection. 

On the foregoing statements of facts, and under the pleadings, the 
leading and important questions presented for considération and déter- 
mination are the following: 

First. Is the commission created by the act to regulate Interstate com- 
merce invested with, and does it exercise, judicial powers, such as to 
make its orders the judgment of a court, which is wanting in constitu- 
tional authority, because its members bave no such tenure of office as re- 
qiiired by the constitution in the establishment of "inferior courts?" 

Second. What is the nature ofthe présent proceeding in this court? 
Is this court merely to enforce the order of the commission, and thus 
exercise a non-judicial power, or is the case in this court to be treated 
as an original and independent suit, in which its own judgment on the 
facts and merits may be rendered? 

Third. Is petitioner, either in law or fect, such a common carrier of 
interstate commerce, within the scope and contemplatioù of the act to 
regulate commerce among the slates, as will entitle it tO claim the bene- 
fits of said law, or to hâve its provisions enforced in its behalf? 

Fourth. Is petitioner's connection with: respondent's road at Seventh 
street and Magnolia avenue in the city of LouieviUe a suitable and con- 
venient point for the interchange of traffic between them and the rail- 
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roade iising petitioner'» tracks? And îs respondent's refusai tb inter- 
change business at said point an unjust àud unreasMiable discrimination 
against petitioner? 

Fijih. Does the law impose upon respondent the duty ai making an 
interchange with petitioner at said connection, if sueh interchange of 
traffic invplves the use by petitioner, and the roads using its bridge, of 
the tracks and terminal facilities of respondent, or subjects respondent to 
expeuse over nnd above what it incurs in interchanging trafiic with other 
railroads, at its regular and established yards in Louisville? 

Siaih. Does the Interstate commerce law, rightly construed, require re- 
spondent not only to interchange traffic at said point of connection with 
petitioner and railroads using its tracks, but also to afford and concède 
to them on sueh interchange of business the same through routeing. and 
upon the same joint through rates, which respondent has, by contract, 
arranged and agreed upon with certain railroads entering Louisville from 
the north side of the Ohio river? In other words, does said aet require 
that, if respondent has entered into traffic arrangements with one or more 
railroads Connecting with it over the Jjouisville bridge, for the joint 
through routeing of business, at or upon through rates, to be apportioned 
between them, it shall concède to or make with any or ail other roads 
engaged in Interstate commerce, and Connecting with it at other and dif- 
férent points, and running in différent directions, the same or similar 
arrangements for through traffic, and upon the same joint through rates? 
And if this is required by the law, is sueh requirement valid, and within 
the constitutionai power and authority of congress to regulate commerce 
among the states? 

The first and second of said propositions are so connected and dépend- 
ent upon each other that they may properly be considered together. In 
respect to the question presented by the first, counsel for respondent 
takes the position that the interstate commerce law confers judicial pow- 
ers upon the commission; that sueh judicial powers are exercised in its 
proceedings; that its orders are judgments of a court not lawfuUy created, 
since its members are not appointed and commissioned in accordance 
with article 8, § 1, of the constitution, inasmuch aa they hold office only 
for designated periods, and not "during good behavior," which latter 
"constitutionai tenure of office judges must possess before they can be- 
come invested with any portion of the judicial powers of the Union;" and 
that the proceedings before, and the order or judgment of, the commis- 
sion are and were consequently void. In respect to the second question, 
it is claimed by counsel for respondent that, aside from the judicial 
charaeter and power attempted to be conferred upon said commission, 
the interètate commerce law imposes upon this court non-judicial powera 
which, it cannot properly exercise, inasmuch as it is limited and re- 
stricted by the sixteenth section of the act to the mère enforcement of 
the commissioner's orders, if found to be lawful, with no authority to 
go into the merits of the controv|ersy between the parties, and make its 
own adjudication thereon; but if not so limited and restricted to the 
mère enforcement of au order made by another body, and the proceed- 
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ing in this court can be regarded and treated as an original and inde- 
pendent suit to détermine the rights of the parties, that the court has no 
jurisdiction of the case, because the parties complainant and défendant 
are both corporations of the state of Kentucky. In support of their po- 
sition that judicialpowers are conferred upon and exercised by the com- 
mission, counsel refer to various provisions contained in sections 12,13, 
14, 15, 16, 17, and 18, of the act, which, together with the rules of 
practice adopted, show, as they insist, that a proceeding before the com- 
mission, like the one in question, involves and embodies features and 
ear-marks of judicial procédure and action in the folio wing particu- 
lars, viz.: First, a pétition, corresponding with the pétition or bill in 
equity, is filed; secmd, notice is issued for, and service thereof made 
upon, the défendant or party complained of, conforming to, and corre- 
sponding with, the process of subpœna in courts of the United States, 
requiring such défendant to satisfy the complainant, or to appear and 
answer the same; third, the filing of defendant's answer, as in equity, 
which makes up or forms the issue or issues; fourfh, the issuance of 
subpœnas requiring the attendance of witnesses, or for the taking of dépo- 
sitions, upon the issues made up by the answer; fifth, the assignment of 
a time and place for the hearing, when and where the parties appear in 
person or by attorney, witnesses are sworn and examined, and argu- 
ments are made orally or by brief; sixth, when the conclusion is reached, 
a written report, corresponding in ail respects to an opinion, is delivered, 
filed, and published; seventh, the order of the commission is record ed by its 
secretary, as decrees in equity are record ed by clerks of court; and, eighth, 
a copy of such order, under the seal of the commission, issues to the de- 
fendant, requiring obédience thereto. This mode of procédure certainly 
conforms in many respects to the regular practice of courts, and is no doubt 
authorized by the law ; but does it involve the performance of judicial acts, 
and the exercise of judicial powers, by the commission , as claimed? It is 
weli settled that congress, in ordaining and establishing "inferior courts," 
and prescribing their jurisdiction, must confer upon the judges appointed 
to administer them the constitutional tenure.of office,^ — that of holding 
"during good behavior," — before they can become invested with any por- 
tion of the judicial power of the government; and if the act to regulate Inter- 
state commerce does in fact establish an inferior court, the commissioners 
appointed thereunder for certain fixed periods are clearly not such judges 
as can be invested with any portion of the judicial power of the United 
States, and their décision in matters affecting personal or property rights 
could bave no force or validity. But does the interstate commerce law 
iindertake either to create an "inferior court" or to invest the commis- 
sion appointed thereunder with judicial functions? We think not. 
While the commission possesses and exercises certain powers and func- 
tions resembling those conferred upon and exercised by regular courts, 
it is wanting in several essential constituents of a court. Its action or 
conclusion upon matters of complaint brought before it for investigation, 
and which the act désignâtes as the "recommendation," "report," "or- 
der," or "requirement" of the board is neither final nor conclusive; nor 
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is the commission invested with any authority to enforce its décision or 
award. Without reviewing in détail the provisions of tbe law, we are 
clearly of the opinion that the commission is invested with only admin- 
istrative powers of supervision and investigation, which fall far short of 
making the board a court, or its action judicial, in the proper sensé of 
the term. The commission hears, investigates, and reports upon com- 
plaints made before it, involving alleged violations of or omission of duty 
under the act; but subséquent judicial proceedings are contemplated and 
provided for, as the remedy for the enforcement, either by itself or thé 
party interested, of its order or report in aU cases where the party com- 
plained of or against whom its décision is rendered does not yield vol- 
utary obédience thereto. By the fourteenth and sixteenth sections of 
the act it is provided that the report or findings made by the commis- 
sion "should thereafter, in ail judicial proceedings, be deemed prima fade 
évidence as to each and every fact found." 

The commission is chargea with the duty of investigating and report- 
ing upon complaints, and the facts found or reported by it are only given 
the force and weight of prima fade évidence in ail such judicial proceed- 
ings as may thereafter be required or had for the enforcement of its rec- 
ommendation or order. The functions of the commission are those of 
référées or spécial commissioners, appointed to make preliminary inves- 
tigation of and report upon matters for subséquent judicial examinatipn 
and détermination. In respect to interstate commerce matters covered 
by the law, the commission may be regarded as the gênerai référée of 
each and every circuit court of the United States, upon which the juris- 
diction is conferred of enforcing the rights, duties, and obligations recog- 
nized and imposed by the act. It is neither a fédéral court under the 
constitution, nor does it exercise judicial powers, nor do its conclusions 
possess the efficacy of judicial proceedings. This fédéral commission ha's 
assigned to it the duties, and performs for the United States, in respect 
to that interstate commerce committed by the constitution to the exclusive 
care and jurisdiction of congress, the samé functions which state corri- 
niissioners exercise in respect to local or purely internai commerce, over 
which the States appointing them hâve exclusive control. Their validity 
in their respective sphères of opération stands upon the same footing. 
The validity of state commissionets invested with powers as ample and 
large as those conferred upon the fédéral commissioners, bas not been 
suceessfully questioned, when limited to that local or internai commerce 
over which the states bave exclusive jurisdiction; and no valid reason is 
seen for doubting or questioning the authority of congress, under its 
sovereign and exclusive power to regulate commerce auiong the sevéral 
States, to croate like commissions for the purpose of supervising, inves- 
tigating, and reporting upon matters or complaints connected with or 
growing out of interstate commerce. What one sovereign may do in re- 
spect to matters within its exclusive control, the other may certainly do 
in respect to matters over which it has exclusive authority. 

We are also clearly of opinion, that this court is not made by the act 
the mère executioner of the commissioner's order or recommendation, so 
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as tp impose uppn ^l^e court a non-judiçial power. Congress bas, in some 
câséis, assigneij to fédéral courts duties wTiich, though of a çmo^ judicial 
nature^ d,id not,conié witbin the judlcjal power granted in the constitu- 
tion. 'TKus the act, bf March 23, 1792, (1 U. S. St. at Large, 243,) re- 
quiréq the circuit judgesto examine into the claims of persons asking 
for pensions, and make report thereon to the secretary of war. The 

i'udges of the circuit couHsfpr the districts of New York and Pennsylvania 
leld that the functioii, or duty thus imposed was not judicial. So the 
circuit çîourt for the district of N'orth Carolina declared that it could not 
exécuté that part of the.act which required it to examine and report an 
opinion on the unfortunate cases of olijcers and soldiers disabled in the 
service of the United States. Hayhurn's Case, 2 Dali. 409. In U. S. v. 
lerreira, 13 How. 40, which arose under the actof March 3,1849,;direct- 
irig the judge of thé district court ,of northerr^ Florida to adjudicate upon 
certain claims for injuries, and report the évidence thereon, the suprême 
court held that the authority thus conferred was not " authority to ex- 
ercise any pf the judicîal powers of the United States under the constitu- 
tion." And the judge's décision was held not to be the judgment of a 
Court of justice, but simply "the award of a commissioner." The prin- 
ciple anhpunced in thèse cases would sustain counsel's position, if this 
court, under the provisions of the interstate commerce law, is limited 
and irestricted to the merç ministerial duty of enforcing an order or re- 
quirement bf the commission, whether it be regarded as a judicial or a 
non-judicial tribunal. But such is not, in fact, the jurisdiction which 
this court is called upon to exercise. The suit in this court is, under 
thé provisions of the act, an original and independent proceeding, in 
which the çommission's report is made prima Jade évidence of the mat- 
ters or facts therein stated. It is clear that this court is not confined to 
a mère re-examination of the case as heard and reported by the commis- 
sion, but hears and détermines the cause de nmo, upon proper pleadings 
and proofs, the latter including not on]y the prima facie facts reported by 
the commission, but ail such pther.and further testimony as eitherparty 
may int^çduce, bearing upon the matters in controversy. The court is 
empowered "to direct and prosecute, in such mode and by such persons 
as it may appoint, ail such inquiries as the court may think needful to 
eûable it to fprm a just judgment jn the matter of such pétition; and on 
such hearing the report of said commission shall he prima fade (notcon- 
clusive) évidence of the matters therein stated." No vaiid constitutional 
objection can be urged against making the findings of the commission 
prima facîe évidence in sjijjsequent judicial proceedings. Such a pro- 
vision merely prescribes a rule oî" évidence clearly within well-recognized 
powers of the législature, and in no way encf caches upon the court's 
proper fu notions. Holmes y. Hunt, 122 Mass. 505. It is further pro- 
vided in said sixtisenth section that when the subject in dispute shall be 
of the value of $2,000 or more eitber party to such proceedings before 
said court may appeal to the suprême court of the United States, under 
the same régulations as now prpvided by law in respect of security for 
such appeal. In view pf thèse proyisjons relating to the substance of the 
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proceeding in this court, and clearly indicating its true character as an 
original suit, we should not be misled by othér expressions in that sec- 
tion, which seem to imply that the duty imposed upon the court is only 
to enforce, in a ministerial way, the requirement of the commission. In 
the case of U. S. v. RUchie, 17 How. 525, which arose under the act of 
March 3, 1851, (9 St. at Large, 631 , j and August 31, 1852, (10 St. at 
Large, 99,) creating a board of commissioners to settle private land claims 
in California, and providing for an "appeal" to the district court, the 
suprême court held that what was called an "appeal" was a mère mode 
of removing the papers and évidence from the board of obnimissioners, 
and the institution of an original proceeding in court, where ail questions 
were to be reheard and re-examined de novo. The rule laid down in thàt 
case is directly applicable to the présent proceedings, and sustains the 
construction which we place upOn the provisions of section 16 of thelaw 
under considération. As an original and independent suit, can the jù- 
risdiction of this court be maintainéd, inasmuch as both petitioiler and 
respondent are corporations (and therefore citizens of the stâte of Ken- 
tucky?) We think there can be no doubt on this question. The right 
asserted by petitioner arises and is claimed under a law of the United 
States, which relates to a subject-matter over which congress had exclu- 
sive control. This is sufficient to sustain the court's jurisdidlion, inde^ 
pendent of the citizenship of the parties to the Contre versy, since it in- 
volves a, fédéral question . The first and second of thé above propositions 
are accordingly ruled against the respondent's contention. 

Upon the third inquiry presented, involving the question whether 
petitioner is such a common carrier of Interstate comiiierce as ehtitles it 
to invoke and assert the provisions of the act in its own behalf , or in be- 
half of other raUroads which use its bridge, or for whom it transfers cars, 
ôur conclusions are: Mrst, that petitioner is certainly a common carrier 
in fact of interstate passenger traffic between New Albany and Louis- 
ville, but that traffic is not involvéd in this controversy,' since petitioner 
has not ofiered, nor does it propose to interchange, such passenger trafic 
with respondent at any point; and, secondly, that petitioner is not, in law 
or in fact, a common carrier of property or freights, within the true 
meaning Of section 1 of the act to regulate commerce, and that in respect 
to freight which it offers or seeks to hâve interchanged with respondent 
at said SeVenth and Magnolia connection it is only a transfer company or 
agency engagedin performing a switching service, for which it, demands 
and receives from the party for whom such service is rendered, not traffic 
rates on the freight transported or transferred, but simply a switching 
charge for theshifting of cars, loaded or empty, from oiie iine or connec- 
tion to another. Little, if anything, can be added to what has been so 
weU said in the dissenting report of Mr. Commissioner Schoonmaker, on 
the subject of petitioner's legsl status ând character, utlder its charter 
and articles Of association, the provisions of which are fuUy set out in 
the foregoing statement of facts. We conbur in the vieWS ëx^rëssed and 
the conclusions reached by hira, that petitioner's corporate powers fall 
short of makihg it a common carrier of property havihgthfe right to en- 
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gage in the transportation of freîght for hire. The charter powers and 
franchises conferred upon petitioner make its bridge and approaches 
thereto, such as it had authority to construct, a public thoroughfare or 
highway, for fhe use of which by railroads, or street cars, wagons, ve- 
hicles, animais, and foot passengers it was authorized to charge "reason- 
abletolls," for the collection of which suitable toll-gates could be estab- 
iished. The word "toll" is, no doubt, sometimes employed in rail- 
road charters to express the charge for transportation, rather than for 
the use of the structure over which such transportation niay be con- 
ducted, but it is manifestly not used in that sensé when applied to a 
bridge built and maintained for use by the public, or others engaged in 
]transporting property. The franchises and powers conferred upon peti^ 
tioner of building, maintaining, and operating its bridge and approaches, 
design ated , as its "terminal facilities," do not, in and of themselves, con- 
stitute it a cpmmon carrier of property; on the contrary, they are appro- 
priately confined to the érection and maintenance of a thoroughfare or 
public highway, open to the use of others, common carriers and private 
parties, upon making compensation therefor in the shape of "reasonable 
tolls." Thèse "tolls" which petitioner is authorized to charge for thè use 
of its bridge are not applicable to, nor demandable for, any transporta- 
tion service it may perîbrm or be permitted to render. The word, as 
used in its charter, is strictly .applicable to charges for the use of its high- 
way, rather than to compensation for transportation services to be per- 
formed by itself. The distinction between such an incorporated bridge 
or highway, established and maintained for use by common carriers and 
<?thers, upon paying compensation for such use in the way of "tolls," 
however graduated, and that of an incorporated common carrier engaged 
in transporting property for hire, is well defined., It is pointed outand 
illustrated in the case of BoyU v. Railroad Co., 54 Pa. St. 310, and Eail- 
road Co. v. U. S., 93 U; S. 442-445. In the latter case, Mr. Justice 
Bkadley, speaking for the court, says, (page 451:) 

"But it ia not alotie in charters which contemplate the création of railroads 
as public highways tliat we flnd évidence of the understood distinction be- 
tween railroads as mère thoroughfares, and the opérations to be carried on 
upon them by means of locomotives and cars. Tliis is manifest from thefact, 
amongst other tliings, that express power is invariably given (if intended to 
be conferred) to the railroad company to equip its road, and to transport 
goods and passengers therëon, and chaige compensation therefor. ïhis prac- 
tice evidently springs from the conviction that a railroad company is not nec- 
essarily a transportation company, and that to make it such, express author- 
ity must be given for that purpose, in compliance with the rule that no 
power is conferred upon a corporation which is not given expressly or by clear 
implication." 

The rule hère laid down applies with more force to the case of an in- 
corporated bridge company, like petitioner, whose charter powers neither 
expressly nor by any çlear implication confer upon the company au- 
thority "to equip its road, and to transport goods and passengers thereon, 
and charge compensation therefor. " The powers and tranchises conferred 
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upon petitioner find their legitimate scope and opération în the build- 
ing, operating, and maintaining of its bridge and approaches thereto, for 
the public purposes it was intended to subserve, — that of furnishing and 
forming a highway over which common carriers and others should hâve 
the right or privilège of transporting goods or passing, as they pass over a 
turnplke, a canal, or a ferry, upon paying reasonable tolls for the use of 
the structure or thoroughfare; and do not in any way constitute peti- 
tioner a common carrier of goods, authorized to equip its road , or to 
charge compensation for transporting goods on or over the same. Nor 
does petitioner, in the légal sensé of the term, act or hold itself out to 
the public as a common carrier of property, in connection with the rail- 
roads on either side of the Ohio river. It has no freight cars. When 
it solicita or accepta freight upon its tracks on either side of the river 
for any.railrbad company, it is compeUed to call upon the railroad fOr 
whom the freight is intended, or over whose line it is to go, to furnish 
the cars in which to load the same. Such cars the petitioner merely 
transfers over its bridge, and delivers tothe railroad furnishing the same, 
charging for its service its regular bridge-toll, which is in no sensé a 
charge for transporting the freight contained or carried in the car or cars. 
In some cases it makes an additional charge for switching cars which re- 
quire^o be transferred from one connection to another. Its object and 
purpose in thus constituting itself the soliciting agent for the railroad 
companies who are willing'to provide the cars for the freight it may se- 
cure is manifestly to obtain "tolls" for use of its bridge. Again, it is 
perfectly clear that petitioner cannot be properly regarded as a common 
carrier of the Interstate freight transported over' its bridge by the Ohio & 
Mississippi Rail way Company, for the obvions reason that said bridge 
and approaches thereto to and from the yard and dépôt of the Ohio & 
Mississippi Railway Company at Hardin and Bank streets, in the city 
of Louisville, under the terms of the contract of September 29, 1886, 
between petitioner and said railway company, and nnder the provision 
of section 1 of the act to regulate comnierce, Constitute a part and por- 
tion of the Ohio & Mississippi Railway Company's linés, over which 
said railway performs its own tràhsportation service. The provision 
of section 1, referred to, provides that "the term ' railroads,' as used in 
this act, shall include ail bridges and ferries used or operated in connec- 
tion with any railroad, and also ail the road in use by any corporation 
operating a railroad, whether owned or operated under a contract, agree- 
ment, or lease; and the term ' transporta tion ' shall include ail instru- 
mentalities of shipment or carriage." Having, by contract with the pe- 
titioner, not only acquired the right to use said bridge and approaches, 
but secured for its engines, cars, and trains a préférence over ail othèr 
railroads in such use, down to its southern terminus in the city of Lou- 
isville, and being in the actual use thereof under said contract, during 
the period covered by the présent controversy, the Ohio & Mississippi 
Railway Company must, for thê time being, be regarded as the owner 
or operator of said bridge and approaches, under the above provision of 
law, as to ail freights transported by said company; and the througb 
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traflîc wbiçlj j(1: carries over said bridge to its yard and dépôt în Louis- 
ville is in no sçnse either handled pr moved by petitioner as a common 
carrier. ; In thus making the bridge and apprpaches a part or portion of 
the line qf the railroad which uses, or opérâtes it under cOntract, there is 
a çlear implication that the act .to, regulate commerce did not intend to 
includesuçh bridges as independent carriers or "railroads"comingwithin 
the purview of the law., 

The, Phio & Mississippi Railway Copipany neither owns nor opérâtes 
any Connecting line with respoudent. It has no authority, either from 
, the state of Kentucky or the city of Louis ville, to connect with respond- 
.ent at any point. Under its contract with petitioner it has no right to 
use petitioner'a traeks sputh of Hardiri jmd Bank streets, or to the pe- 
' titioner's connection with respondent's road, at Seventh street and Mag- 
nolia avenue, !> What, then, is or was the real relation Vfhich petitioner 
sustains totheOhib & Mississippi Railway Company in respect to freights 
which the ktter- transports from the north side of the Ohio river to its 
yard in Louisyille, and which petitioner has tendered and seeks to hâve 
interchanged- with respqndent at its Seventh street and Magnolia con- 
nec);ion? T|^e,case pf the. car teridered on the 12th of September, 1888, 
will seirve to iUustrate this relation. That car was brought by the Ohio 
<ji. Mississippi Railway Company over its road, including said bridgeas 
;3 part therepf, tp said company's yard in Louisville, — the southern ter- 
minus, of il^s Unes. It was then placed oiithe trackof petitioner, who, 
;for a switching charge, qf one dollar, tobe paid by the Ohio & Missis- 
(Sippi Railway, Oomp,any, transferred the car to said Seventh street and 
Magnolia cqnriection, and request.ed jespondent to receive it there. The 
service, perforjpjied was whoUy within the limits of Louisville. The 
.charge for tj^at, service was not made for the transport^tion of the goods 
,09i;ita^ed inithe car, but simply for switching the car itself. Upon 
yf}\9.t principle is petitioner to be held or regarded as a common carrier, 
^jçither of this ca^ or of its contents? It was transferred under the obli- 
.gatioç of its contract with the Ohio & Mississippi Railway Company :to 
jperfqrm the service for one dollar. .It was under no public duty to do 
such switching for any common carrier. It could not be required, aside 
feom its agreement, to perform such service; and in perfprming the same 
it assumed none of the responsibilities of a common carrier, but only 
those,of a switchman ,mpving the vehiple in which the Ohio & Missis- 
sippi Rail.wày was transporting its traffic. In respect to cars or trafijic 
, tljus. handled, petitioner can only be regarded as a switchman or trans- 
, fer cpmpany. In the performance of such service it is no more a coni- 
mpn carrier of Interstate commerce pr traffic, within the provisions of the 
Iftw, than a city transferjCompany which checks a passenger's baggage 
. at, the Jiotel where itis received, and carries it, for an agreed compensa- 
,tipn. to the station of the railroad overwhich it is to be transported into 
apother state. The act to regulate cpmmerce does net extend to such 
agepcies, or embface such transfer com,panies, nor can they invoke the 
provisions of said act in their behalf , or iii behalf of those whom they 
thus serve. .The Ohio & Mississippi RailwayiCompany;could readily 
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have effected the delivery of said car (telidéred by petitioner ob the 12th 
of September, 1888) àt respôndent's Ninth and Broadway yard, through 
connections via the Short Route Transfer, the Chesapeake, Ohio & Sonth- 
western, and the Jeffersonville, Madison & Indianapolis Unes, rep,ching 
and extending up Fourteenth street to Mapleand Tènth streets, at a cost 
of two dollars; or it could have reached respondent's yard at First and 
Water streets, overthe Short Eoute Transfer Company's line, at a chargé 
of one dollar. Under its contract with petitioner it paid for cats switchéd 
to said Seventh street and Magnolia connection one dollar per car, ûiak- 
ing a saving to itself of one dollar per ca,r, in going to that point, rather 
than to the Ninth and Broadway yard; but in pursuing this course for 
the benefit of itself and petitioner there is imposed upon défendant, if it 
is compfelled to accept such cars at said Seventh and Magnolia connec- 
tion, an extra expense of more than one dollar, in keeping soine one at 
said point to inspect and receive such cars, and in addition therèto the 
cost of switchiilg the same to said Ninth and Broadway yard, to be put 
into proper trains for destination. The ihterchahge of traflBc betweeri 
the Ohio & Mississippi Railwa,y Company and respohdent at the lattér's 
Ninth and Broadway yard, which is entirely practicable, ànd where re- 
spondent is entirely willing to make such intercha,ngé, would depriv'è 
petitioner of its switching charge of oné dollar, and wbuld increase the 
cost to the Ohio & Mississippi Railway Company to the extent of one 
dollar per car; and this benefit to the one, and increased cost tb the 
other, without regard to the extra expense imposed upôii the respondent 
at one point over the other, discloses one of the objects sought to bé ef- 
fected, in seeking to force or compel an iriterchange at the point of con- 
nection selected by petitioner for its bwn convenience. Btit what public 
interest is to be stabserved in aidirig the petitioner to accômplish thiSob- 
ject, or what bearing it has upon in terstate commerce, which the act of 
congress undertakes to regulate, is diflBcult to perceiye. It is, however, 
certain that the business thus trahsacted by petitioner does nbt make it, 
in law or in fact, a comnioh carrier of ihtèrstate traffic. It is equally 
certain that petitioner is not a common carrier of that class of Interstate 
freight which it solicits for railroads, éither under express or impliéd: 
agreeméht, and for which such roads fùrnished it with cars, for thé 
transfer of which over its bridge petitioner chàrged and collected brîdge- 
tolls only. The law does not require respondent or any other railroad 
Company to keep up such an arrangement with petitioner as to continue 
tosupply it with cars in order to obtàin such traffic; thùs makirig peti- 
tioner its soliciting or collecting agent in order to protect its interest in 
securing tolls for its bridge. Aside from the service pérformed by peti- 
tioner in thèse two classes, there is nôthing in its business; as actually 
conducted, to sustain its claim to be even a de facto common cà.ri'ier of 
Interstate freight traffic. The petitioner and the Louisville Bridge Com- 
pany occupy precisely the same position and charàcter, — they botb 
chargé tolls for the use of their bridges. They differ in the ihàiiner of 
doing biisiness in this: that petitioner, in addition to its bridgb-tolls, 
collects, in certain cases, for the services perfbrmed in makibg trknsférs 
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of cars, a swjtching charge, which the Louisville bridge does not make 
against the railroads using its bridge. Neither of them are, in law or in 
faot, common carriers of interstate traffic within the scope and meaning 
of the first section of the act to regulate commerce; and neither can in- 
voke the provisions of that law to compel raiiroad companies to transact 
business with or through them. Between such a bridge company as pe- 
titioner and raiiroad carriers of the country the law establishes no such 
reciprocal relations, duties,. and obligations as require the latter to form 
business connections with the former. W^e accordingly rule this third 
proposition against the petitioner. 

The fourth point presented in this case, which is whether petitioner's 
connection with respondent's road at Seventh street and Magnolia ave- 
nue, in Louisville, is a proper, suitable, and convenient place for the in- 
terchange of trafïic between thera, and the railroads using petitioner's 
track, and whether respondent's refusai to intercfaange at said point is an 
unreasonable and unjust discrimination against petitioner, and the car- 
riers using its traçk, involves questions; both of fact and law. We think 
it clear that petitioner cannot, either in its own behalf or in behalf of 
railroads using its, bridge, assert any valid right to an interchange of 
business with respondentat said point, under the eighteenth section of 
thelatter's charter, which authorizes other railroads to make connections 
w:jth its line of road. It is settled by the case of the Shelhyv-Ule R. Oo, v. 
LouisoiMe, etc., R. Go., 82 Ky. 541. and Atchison, etc., R. Co. v.Denver, 
etc., R. Co., 110 U. S. 681, 4 Sup. Ct. Kep. 185, that the connection 
thus authorized is a physical, and not a business, connection, requiring 
an interchange of traffic at the point of junction. Petitioner's daim must 
therefore be founded, if it bas any existence in law, upon some provis- 
ion or requirement of the act to regukte commerce. Counsel for peti- 
tioner accordingly rely upon the second clause of the third section, in 
connection with the seventh section of said act, as sustaining petitioner's 
right to démand and require an interchange of traffic with respondent at 
skid junction. The seventh section of the law makes it unlawful for any 
cojromon carrier, subject to the provisions of the act, "to enter into any 
cpœbination, contract, or agreement, expressed or implied, to prevent, 
by change of time-schedule, carriage in différent cars, or by other means 
or devices, the carriage of freights from being continuons from the place 
Ojf shipment to the place of destination; and no break of bulk, stoppage, 
or interruption made by such common carriers shall prevent the carriage 
of freights. from being and being treated as one continuous carriage from 
thp çlace of shipment to the place of destination, unless such break, 
stoppage, or interruption was made in good faith, for some necessary pur- 
pose, and without any intent to avoid or unnecessarily interrupt such 
cOntinuo;us carriage, or to évade any of the provisions of this act." The 
facts show no violation of this provision of the law on the part of re- 
spondent. The contra cts which it had with severai railroads when the 
a<!t to regulate commerce went into opération, and whiçh still continue 
in force, are in nowise inconsistent with the things forbidden by this sec- 
tion, and there is no pretext for saying that défendant bas since the pas- 
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sage of the interstate commerce act entered into any combination, con- 
tract, or agreement "to prevent, by change of time-schedule, carriage in 
différent cars," or by other means or déviées, the carriage of freight from 
being continuons. It bas made no change in its method of doing busi- 
ness, indicating the slightest intention of violating the provisions of said 
section, and petitioner cannôt, and does not in his pétition, assert any 
such claim. Its right of interchange must therefore rest alone upon the 
second clause of the third section of the act, which provides that "every 
common carrier subject to the provisions of this act shall, according to 
their respective powers, afford ail reasonable, proper, and equal facilities 
for the interchange of traffic between their respective lines, and for the 
receiving, forvvarding, and delivering of passengers and property to and 
from their several lines and those Connecting therewith, and shall not dis- 
criminate in their rates and charges, between such Connecting lines; but 
this shall not be construed as requiring any such common carrier to give 
the use of its tracks or terminal facilities to another carrier engaged in 
like business." Neither this nor any other provision of the law requires 
of the common carrier of interstate commerce the duty of either forming 
new connections or of establishing new stations for the réception and de- 
livery of freights. The act to regulate commerce deals with such com- 
mon carriers as it finds them, and leaves to them full discrétion as to 
what extensions they will raake of their lines, the connections they rflay 
form, and the yards and dépôts they may choose to establish. When 
railroad companies, in compliance with their charter obligations, bave 
provided themselves with convenient, suitable, and ample stations and 
dépôts for the accommodation of their business, the law imposes upon 
them no duty , either to the public or other railroad lines, of making new 
stations, yards, or dépôts, even though such additional constructions 
might be for the convenience of the public, or of other carriers. Con- 
gress bas certainly notundertaken, even if they possessed the'power, to 
deal with such matters. 

Now, it clearly appears from the foregoing statement of facts that 
respondent bas already established, and bas in use in the city of Louis- 
ville, four suitable, ample, and conveniently located and fully-equipped 
yards and dépôts, at one or the other of which it receives and delivers ail 
freights arriving at or departing from Louisville, and makes ail its inter- 
changes of freights with other lines, furnishing to the latter at said places 
"ail reasonable, proper, and equal i'acilities," not only for such inter- 
change of traffic, but also "for receiving, forwarding, and delivering of 
passengers and property to and from its line or lines, and those Connecting 
therewith," and does this without discrimination in its rates and charges 
as between such Connecting Unes. At petitioner's Seventh street and Mag- 
nolia avenue connection neither respondent nor petitioner has any yard, 
station, or dépôt; neither owus any ground there except respondent's 
right of way, 66 feet in width, on which its double main tracks are lo- 
cated; neither has any buildings, sheds, or platfbrms there for the récep- 
tion and accommodation of freights to be handled and exchanged at that 
point; nor has either of them any clerks or employés stationed there foi 
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the inspection of cars, rec«ipting for freights, etc. Without such accom- 
modations, and without the employmënt of such clérical force located 
there, an interchange of traffic at said point cannot be made in a proper 
and convenient way to either party. No authority is conferred upon the 
commission or upon this court to compel respondent to provide at that 
connection the same or equal facilitieS which it bad provided at its rég- 
ulai-, established yards and dépôts in Louisville, in order to.effect an 
interchange with petitioner and the railroads using its bridge. Re- 
spondent neither receives nor delivers Louisville freights, whether local 
or through, at that point. In some instances it receives and delivers its 
own cars on and from certain private sidings in Louisville and at local 
Lottis ville rates; said private sidings being constructed and used under 
spécial Contracls with the owners, and subject to respondent's rightto re- 
move or sever its connection with them at any time. Under said con- 
tradts such private sidings constitute, for the time being, portions of re- 
spondent's Louisville lines. The interchange sought by petitioner is en- 
tirely différent. Louisville shippers or consignées of either local or In- 
terstate freight could not require respondent to receive or deliver their 
traffic at said Seventh street and Magnolia avenue connection, and in re- 
fusing lo àcceptfrom or to deliver interstate traffic to private shippers or 
consignées at said point it could not be claimed that respondent was de- 
nying to them the same proper, reasonable, and equal facilities which it 
afforded to other shippers or consignées who delivered and accepted their 
through frêight at its Ninth and Broadway yard and dépôt. If we as- 
sume that petitioner is acommon carrier within the meaning of thelaw, 
èan it or the railroads using its track in the manner heretolbre stated 
properly demand or require of respondent to concède to it or them rights 
ûnd facilities which respondent is under no obligation or dutj' to grant 
or provide for the owners and shippers of in' erstate commerce? This 
■wOuld be cohferring upon common carriers engaged in. transporting in- 
terstate traffic rights and privilèges superior to those intended for the 
benefit of such Commerce itself. Thelaw was not designed to advance 
the interests of or to benefit the carriers, but was intended for the benefit 
and advantage of the commerce they transported, and the provisions of 
fhe acl ail Ibok to that as its object and purpôse. With no facilities at 
said Seventh Street and Magnolia connection for the interchange of traf- 
fic, or for thé receiving, forwarding, and delivering of property there, 
and being under no légal duty or obligation to provide such facilities at 
said point upon what prihciple can it be successfùlly asserted that in 
declining to transact sUch business at such place respondent is refusing 
or denying to petitioner and the roads using its track "ail proper, rea- 
sonable, and equal facilities" for the interchange of traffic, or ibr receiv- 
ing, forwàrdittg; and delivering of property, such as it bas provided and 
aflbrds to other Connecting Ihies at its Ninth and Broadway yard and dé- 
pôt? Can it bë properly said thàt such refusai involves any discrimina- 
tion flgainst petitioner and the railroads using its track, and seeking a 
coiiheotion fit 'that point, with respondent, or against the traffic it or 
they may hahdle? Ih refusing to transact business with petitioner at Sev- 
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enth Street and Magnolia avenue junction, while interchanging with otiier 
Connecting lines at Ninth and Broadway station, is respondent making 
or givjng "any undue or unreasonable préférence or advantage" to the 
latter companies, or the traffic they transport? An affirmative answer 
cannot be made to thèse questions, unless the third section of the com- 
merce act is construed to mean that whatever facilities a railroad Com- 
pany engaged in Interstate traffic may furnish or provide for the inter- 
chîinge of business with Connecting lines at any one place, such as its 
regularly-established and properly-equipped dépôt, it is bound to provide 
for any and ail other railroads, at such other and différent points as they 
may sélect in making their connection. The section does not admit of 
this construction. It obviously means that where a railroad subject to 
the provisions of the act bas provided and ççtablished at any given place 
itp facilities in the shape of yards, stations,, and dépôts for the interchange 
of traffic or for the reeeiving, forwarding, and delivering of passengers 
and property, and there affords such facilities to some of its Connecting 
lines, it shaÛ not deny to other Connecting lines at that point the same 
proper, rpasonable, and equal facilities for such interchange, or for re- 
eeiving, forwarding, and delivering of property to and from such other 
xonnectipg line. The question, therefore, as to what constitutes reasona- 
blp, proper, and equal facilities necessarily involves a considération of 
the place, accommodations, terms, and conditions at and under which 
facilities for interchange are sought, as compared with those where such 
interchange is eonceded or afforded. It by no means folio ws, because cer- 
tain facilities for the interchange of freight are furnished by a railroad to 
anpther Connecting line or lines at one point, upon certain terms, condi- 
tions, and considérations, and where ample accommodations for the 
transaction of such business are provided and maintained at the joint ex- 
jpense of the companies using them, that another company making a 
physical connection with the road furnishing such facilities at another, 
-différent, and distant place is entitled to demand at said différent point 
of connection the same or equal facilities., The company making the 
physical connection at a point other than that at which the establisbed 
. road has already provided its facilities, and conducts its interchange with 
other Connecting lines, cannot demand or require an interchange of freight 
.at such point of physical connection,, without first furnishing at such 
point reaspnable and ppoper facilities for the interehange sought. It 
cannot r^ly upon the terminal facilities at another point of the road with 
which it has formed the physical connection; nor can it compel the road 
with which the coniiection is made to join with it in the expense of pro- 
-yiding at that point the facilities necessary and proper for the interchange. 
In gaying that petitioner, or other road in its position, could not prop- 
■erly require an interchange at the new point of physical connection be- 
fore it had first provided reasonable facilities there for transacting the 
business incident to an interchange of traffic, we do not mean to be un- 
derstood as holding thatj after providing such facilities at the point of 
-connection, it could then lawfully require respondent to interchange traf- 
>fic with it and, the railroads using ita traçks at that place. We do not 
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pàss upon that question now, as it is not învolved în the présent con- 
troversy. - / 

It is perfectly manifest from the location of the said Seventh street and 
Magnolia connection, and from the lack of ail snitable and proper accom- 
modations there for conducting the business involved in the interchange 
of freights, and from the manner in which such freight, whether in car- 
load or broken lots, -nould hâve to be handled by respondent, that, if 
respondent is required to furnish at that point ail proper, reasonable, and 
equal facilities, or, as required by the order of the commission, "the sarae 
equal facilities" which it furnishes and afifords to the lines Connecting with 
it at Ninth and Broadway yard, petitioner will thereby secure benefits 
and advantages superior to those conferred upon any other Connecting 
line or lines, and largely, if not entirely, at respondent's expansé. ' The 
order of the commission imposes no terms and conditions under which 
the interchange at said connection shall be made. Petitioner is not re- 
quired to f>&y respondent anything for switching services which it will 
be compelled to perform in interchanging, or any rental for the use of its 
terminal facilities at Ninth and Broadway, where the freights, both in 
car-loads and broken or mixed lots, hâve to be transferred, and put into 
proper trains. Neither is petitioner required to bear any portion of the 
expense of handling the traffic at said yard; and in seeking the aid of 
this court to compel obédience to said order, or to enforce its rights, pe- 
titioner makes no offer to compensate respondent for such services and 
expenditures. The commission did not, perhaps, bave the authority to 
impose such terms and conditions upon the petitioner; nor bas this court 
either the right or the necessary âxiixt to settle and adjust those matters, 
which are the subject of private contract and arrangements between the 
parties. But, without the imposition of such terms and conditions, it 
is clear that petitioner and the railroads using its tracks and seeking an 
interchange at said connection will secure, without cost to themselves or 
compensation to respondent, services, and the benefit of facilities and of 
employés, for which other Connecting lines interchanging at other places 
make respondent compensation, and bear their proportion of the terminal 
expense. The law never contemplated such results. No provision of the 
interstate commerce act confers equal facilities to Connecting lines under 
dissimilar ciroumstances and conditions. On the contrary, even as to 
interstate commerce itself, the distinction is recognized throughout the 
law between discriminations and préférences which are just and reason- 
able and those which are unjust and unreasonable, according as they are 
made or given under similar or dissimilar circunistances and conditions. 
Ail discriminations and préférences are not forbidden or made unlawful; 
but only such as are unjust, or undue, or unreasonable, are prohibited. 
In each and every case, therefore, the question whether a discrimination 
is unjust, or a préférence is undue or unreasonable, either as to the com- 
mon carrier or the commerce it may transport, involves a considération 
of the circunistances and conditions, under which such discrimination or 
préférence is made or given. Our conclusion upon this fourth proposi- 
tion is that said S.eventh Street and Magnolia avenue connection is not a 
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proper, suitable, and convenient point for the interchange of freights be- 
tween respondent and petitioner and railroads nsing its tracks, and that 
in declining to deliver and receive freight at that point to and from peti- 
tioner respondent is neither discriminating improperly against petitioner 
and the carriers using its tracks, nor giving the roads with which it does 
interchange traffic at the Ninth and Broadway yard any undue or unrea- 
sonable préférence or advantage. 

Upon the fifth question presented, viz.: Does the law impose upon 
respondent the duty of making an interchange with petitioner at said 
connection, if such interchange of trafl&c involves the use by petitioner 
and the roads using its bridge of the tracks and terminal facilities of re- 
spondent, or subject respondent to expense over and above what it incurs 
in interchanging traffic with other railroads at its regular and established 
yards in Louisville? — little need be said. An interchange at that con- 
nection in its présent situation, with no buildings, sheds, platforms, or 
any facilities whatever for the proper care, protection, and handling of 
freight, and with no clerks or employés stationed there to look after and 
attend to the business, cannot possibly be carried on without requiring 
respondent éither to concède the use of its tracks and terminal facilities 
to petitioner and the roads using its tracks, or without imposing upon 
respondent the trouble, inconvenience, and expense of handling such 
traffic, both that received and delivered, in the manner above stated, — 
that is, transferring it to said Ninth and Broadway dépôt, and theri re- 
handling, reloading or placing it into proper trains. Petitioner's super- 
intendent, A. J. Porter, properiy states that it isa physical impossibility 
to carry on an interchange of traffic at that point between the parties 
without using each other's tracks. It does not admit of any question 
that neither the commission nor this court hâve any authority to require 
respondent to concède the use of its tracks and terminal facilities in order 
to accomplish the desired interchange. Nor can this court or the com- 
mission impose upon respondent the duty of making such interchange 
at its own expense, over its own tracks, with its own engines, at its own 
yard, and with its own employés. Other railroads Connecting with re- 
spondent, and interchanging traffic with it at its regular yards, contrib- 
ute their proportion of the expense incident to such interchanges, and 
compensate respondent for its services in handling their freight in a less 
inconvénient way, and for a shorter distance, than respondent would be 
necessarily compelled to handle the traffic received from or to be de- 
livered to petitioner. The terms under which other railroads Connect- 
ing and interchanging with respondent at said Ninth and Broadway 
yard are aUowed to use its tracks and terminal facilities, and hâve their 
freights handled and transferred, are arranged by mutual agreements, 
which secure to respondent compensation for services and for use of its 
improvements, and provide for prorating the expense incident to such 
interchanges. . Is it either légal or équitable to require respondent to 
handle traffic for petitioner upon terms less favorable? And, if the par- 
ties cannot themselves agrée upon such terms, can this court make an 
agreement or contract for them in the matter? We think this is beyond 
v.87F.no.l2— 40 
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the province of any court or commission, under exîsting law, and under 
circumstances such as exist in this case. An interchange on the main 
line or tracks of a railroad is essentially différent from such an inter- 
change at its regular yard, where such business is usually transacted, 
and where suitable conveniences and facilities are provided. If respond- 
ent is required "to allow and aflFord" to petitioner at said Seventh street 
and Magnolia connection "the same equa] facilities" which it afifords to 
railroads Connecting with itat its established yards, without prescribing 
the terms, conditions, and considérations under or upon which such 
facilities shall be afforded, it is manifest that petitioner will secure not 
equalj: but exceptional, ûdvantages over ail other Connecting Unes; and 
it is furthermore clear from the foregoing statement of facts that such 
exceptional advantages will in volve either the use of respondent's tracks 
and terminal facilities by petitioner, or will impose upon respondent 
expenses and inconvenienpea, and the performance of services without 
compensation, such as it does not perform or incurin effecting its inter- 
changes with the carriers Connecting with it at the Ninth and Broadway 
yard. If, under such circumstances, an interchange can be demanded 
and enforced at a physical connection with respondent's maîn track, one 
mile and seventeen one-hundredths of a mile from its regular dépôt, at 
what distance from such dépôt may such an interchange be properly re- 
fused? If the principle involved in the requirement of the commission, 
or asserted in the claim of petitioner, is correct, as applied to the prés- 
ent case, where shall the line be drawn in respect, to the distance from 
its regular yards at which respondent can be compelled to allow and 
afford to other roads interseeting or joining its main track "the same 
equal facilities" ;whichitaffords to other Connecting Unes, whiah reach 
and interchange business at such established yards? The law fur- 
nishes no answer to those questions; and, if the right herein asserted is 
well founded, this court could not fix the limitation upon its application 
to any distance. 

The sixth inquiry sugges(ted above is: , "Does the Interstate commerce 
law, rightly construed, require respondent not only to interchange trafïic 
at said pQint of connection; (Seventh street and Magnolia avenue) with 
petitioner and the railroads using its tracks, but also to afford and con- 
cède to them on such interch^nge of business the same through routeing, 
and upon the same joint through rates which respondent has, by con- 
tract, arrapged and agreed upon with certain railrqads entering Louis- 
ville from the porth side of the Ohio river? In other words, does said 
act require !that, if respondent has entered into trafic arrangements with 
one or more railroads Connecting with it over the Louisville bridge for 
the joint through routeing of business at and upon joint through rates, to 
be apportioned between them, it shall concède to or make with any and 
ail other roftds engaged in interstate commerce, and Connecting with itat 
other and différent points, and running in différent directions, the same 
or similar arrangements for through trafïïc, and upon ;the same joint 
through rates? And, if this is required by the law, is such requirement 
yalid, and within the constitutional power and authority of congress to 



KENTUCKY & I. bÎrIDGÏ! 00. V. LOt'iSVILI.E & N. fi. CO. 627 

regulatc commerce araong the stàles? Asidé from the place at vvhich the 
interchange of traffle is sought, the présent controversy clearly involves 
the question as to whether such interchange shall be eft'ected at local 
Louisville through rates, or at such through joint rates as respondent 
has arrangea with the roads Connecting and interchanging with it over 
the Louisville bridge. Respondent is now, and has always been, willing 
to interchange freights with petitioner and the Ohio & Mississippi Rail- 
way Company, when such freights are tendered at its proper yards, and 
it is allowed to charge for the transportation thereof its local Louisville 
rates to destination. The petitioner, and the Ohio & Mississippi Rail- 
way^ Company, since the latter's abandonment of the Louisville bridge 
and its contractual relations with the Louisville & Nashville Railroad 
Company, has net been willing to concède to respondent the right of 
charging local Louisville rates on the freight they sought to hâve inter- 
changed. Duncan, the gênerai freight agent of the Ohio & Mississippi 
Railway Company, states that his company could not interchange traffic 
with the Louisville & Nashville Railroad Company on thèse terms, 
which would leave the Louisville & Nashville Railroad Company in po- 
sition where it could décline " to pay any of our charges on freight that 
we offered thera at Louisville rates." The agents and ofBcers of peti- 
tioner also State thàt they expected respondent to accept and carry at 
through joint rates the freight as to which interchange was sought. Pe- 
titioner daimed before the commission, for itself and the railroads using 
its tracks, that it was entitled, at its said connection, to an interchange 
of freight upon the same terms as to through routeing and through joint 
rates which respondent made with other railroads using the Louisville 
bridge j and that respondent, in refuëing such routeing and rating, was 
discrimiiiating against it. If, therefore, the question of rates was not 
passed upon by the commission, or covered by its report and order, one 
of thé real points in controversy between the parties was not disposed of. 
To leave ifôpen, as suggested by counsel for petitioner, will only be to 
invite and necessitate further litigation between the parties; for if this 
court were to issue its mandate requirirtg respondent to obey the award 
of the commission, expressed in the gênerai and indefitiite terms of "ceas- 
ing its refusai to receive traffic ofl'ered at said connection, and of allow- 
ing and affording to petitioner at said point 'the same equal facilities' 
which respondent affords to other common carriers at the points of con- 
nection with their lines respectively," the question would come back to 
the court at once as to whether "the same equal facilities" included 
through routeing and through joint rates, such as respondent makes with 
other carriers Connecting with it, or is satistied with Louisville routeing 
and local Louisville rates, to destination of freight offered for interchange. 
Or if the court shouid be in error in its conclusions that said Seventh 
Street and Magnolia avenue connection is not a proper, auitable, and con- 
venient point for the ihterchange of traffic between the parties, and that 
sufch an interehange at that connection could not be etfected without 
éither the use by petitioner of respondent's track and terminal facilities, 
'ôr thé imposition upon respondent of expenses and burdens such as it is 
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not required to incur in conducting its interchanges of business with other 
railroads reaching its Nînth and Broadway yard, then the question of 
through routeing and through joint rating is a necessary and material 
matter for détermination in the présent controversy. 

The first section of the act to regulate commerce provides that "ail 
charges" for services rendered by common carriers subject to the provis- 
ions of the law "shall be reasonable and just," and prohibits and déclares 
unlawful "any unjust and unreasonable charge." This is the sole re- 
quirement of the law upon the subject of rates which common carriers 
subject to the provisions of the law may demand for the transportation 
of interstate trafSc. The second section of the act clearly defines ïfhat 
shall constitute the "unjust discrimination" which is prohibited. The 
third section prevents the niating or giving of any undue or unreasona- 
ble préférence or advantage to any firm, company, person, corporation, 
locality, or traffic, or the subjecting of any person, company, firm, cor- 
poration, locality, or description of traffic to any undue or unreasonable 
préjudice or disadvantage; and by its second clause requires common 
carriers to afiford ail reasonable and proper and equal facilities for the 
interchange of traffic, and for the receiving, forwarding, and delivering 
of passengers and property between their lines and those Connecting 
therewith, and prevents them from discriminating in their rates and 
charges between such Connecting lines, but without requiring any such 
common carrier "to give the use of its tracks and terminal l'acilities to 
another carrier engaged in like business." Now, uuder this last limita- 
tion upon, or qualification of, the duty of affording ail reasonable, proper, 
and equal facilities for the interchange, or for the receiving, forwarding, 
and delivering of traffic to and from and between Connecting lines, it is 
clearly left open to any common carrier to contract or enter into arranger 
ments for the use of its tracks and terminal facilities with one or more 
Connecting lines, without subjecting itself to the charge of giving an un- 
due or unreasonable préférence or advantage to such lines, or of discrim- 
inating against other carriers who are not parties to, or included in, such 
arrangements. No common carrier can therefore justly complain of an- 
other that it is not allowed the use of that other's tracks and terminal 
facilities, upon the same or like terms and conditions which, under 
private contract. or agreenient, are conceded to other lines. It is equally 
clear from the provisions of section 6 of the act that two or more' com- 
mon carriers may lawlullj' enter into contracts or agreements for the es- 
tablishment and opération of through routes at or upon joint through 
rates. Copies of such contracts and agreements hâve to be filed with 
the commission. "And in cases where passengers and freight pass over 
continuous lines or routes operated by more than one common carrier, 
and the several common carriers op'erating such lines or routes establish 
joint tariffs of rates, or tares, or charges, for such continuous lines or 
routes, copies of such joint tariffs shall also in like manner be filed with 
said commission." Such joint rates, tares, or charges on such continu- 
ous lines are to be made public when directed by the commission; and 
the failure of any common carrier to comply with such requirements 
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wiU authorize this court, upon the application of said commission, to re- 
Btrain such common carrier from receiving or transporting property among 
the several states, etc. If, in the exercise of the right thus impliedly, 
if not expressly, recognized, a common carrier, by private arrangement, 
forms a through route, and establishes joint through rates, fares, or charges, 
«v'ith certain Connecting lines, is it compelled to concède to ail other Con- 
necting railroads the same or equal through rates on traffic which the 
latter may offer for transportation? It is settled by the case of Atchi- 
son, etc., R. Co. v. Denver, etc., R. Co., 110 U. S, 668, 4 Sup. Ct. Rep. 
185, that neither at common law nor under the constitution of Colorado, 
(section 6,) providing that aU individuals, associations, and corporations 
ehall hâve equal rights to hâve persons and property transported on any 
railroad in this state, and.no undue or unreasonable discrimination shall 
be made in charges or facilities for transportation of freight or passengers 
within the state, does the refusai of a common carrier to make through 
trafBc arrangements at or upon joint through rates with one Connecting 
railroad company, such as it makes or enters into with another Connect- 
ing line, constitute any undue or unreasonable discrimination in charges 
•or làcilities. That décision is conclusive of the présent question, unless 
some provision of the act to regulate commerce has expressly or by clear 
implication provided otherwise. It is insisted for petitioner that such 
is the case, and the second clause of section 3 of that act is reiied on, in. 
«onnection with section 5258, Rev. St. U. S., (embracing the act of June 
15, 1866, )-as establishing a difîereht rule and régulation from that an- 
nounced in the above décision. We think it is very manifest that sec- 
tion 5268, Rev. St., which imposes no duty, but merely permits or au- 
thorizes the carriage of traffic from one state to another, and, to that 
«nd, the formation of continuons lines, evidently by mutual agreement, 
does not sustain petitioner's proposition. That section was in fuU force 
when the case of Atchison, etc., R. Co. v. Denver, etc., R. Co., and Rail- 
way Co. V. Richmond, 19 Wall, were decided, and was not considered by 
the suprême court as conferring any right to a through route and a joint 
through rating. Is it a public duty imposed by the act to regulate com- 
merce that every common carrier, subject to the provisions of that law, 
«hall concède or afïbrd through routeing and through rates to ail Connect- 
ing lines, whenever and so long as it voluntarily makes or enters into 
-Buch arrangements with any Connecting lines? 

After a careful examination of the act, and the arguments of counsel, 
jELud authorities cited, we fail to discover any such requirements. In the 
report of the commission in the case of Railroad Co. v. Railroad Co., 
1 Interstate Commerce Com'n Rep. 94, it is well and properly said, in 
référence to through tickets, that "such tickets very evidently are a great 
«onvenience to travelers, and perhaps to Connecting roads; but they are 
& part of the voluntary arrangements for business purposes, like joint 
tariffs, interchange of cars, and conimon use of dépôts. It being, there- 
fore, under ourstatute, matter of mutual agreement, whether coupon or 
through tickets shaU be sold by a railroad company over roads of other 
«ompanieis, it foUows that the form of such tickets, and the manner of 
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their sale^ are also matters of agreement by the companies interested. 
If companies can agrée upon tàeir tariffs, the form of their tickets, and 
how they shall be sold, they hâve the right to do so, and by such agree- 
ment become interstate -carriers; but if they cannot agrée, the act does 
not undertake to coerce them to do business together upon terms that 
may be justly objectionable or injurious." It will hardi}' be insisted 
that a différent rule applies in respect to through freight traffic, and 
joint thxough rates or charges, the arrangement for which, as well as the 
forms of the bills of lading, and the apportionment to be made of such 
joint tariflf rates, and of losses or damage to ireights in course of transit, 
are ail matters of private agreement. Such arrangements, which usually 
include the reciprocal interchange of cars and the use of each other's 
tracks and terminal facilities, are prompted by considérations varied and 
complex, as shown in the aboVe statement of facts. In some instances, 
and between some companies, they may be mutually désirable and bén- 
éficiai, while in other cases, and withother Connecting lines, they might 
be prejudicial and injurious to the interest of one or both. Can com- 
panies in the latter situation properly claim as matter of right what the 
former hâve acquired under and by virtue of private contract and ar^ 
rangement? No provision of the law, rightly construed, sanctions or 
supports such a proposition. The statute does not undertake to create 
between Connecting lines such an agency or quad partnership relation as 
is necessarily involved in agreements or arrangements for the establish- 
ment of through routes, and the making of through rates. As such ar- 
rangements exist by contract, express or implied, thé fact that a com- 
mon carrier enters into them, with one or more Connecting lines, does 
not impose upon such carrier the duty or obligation to make the same 
or like contracts with ail other Unes. The law possesses no such elastic or 
expansive quality as to reach or bring within its opération, in favor of 
ail common carriers subject to its provision, every varying right and 
privilège which any other carrier may acquire or concède by private, 
contract not in conflict with the act. No authority is conferred upon 
common carriers of Interstate commerce to issue through tickets to pas- 
sengers, or through bills of lading for property, at through rates, over 
Connecting lines, in the absence of such arrangements between the com- 
panies. Neither is the commission invested with authority to establish 
through routes, or to fix through rates, between Connecting lines. The 
English act of 1873, amendatory of the act of 1864, did conier such au- 
thority, in providing that "the said facilities to be afforded are hereby de- 
clared to, and shall, include the due and reasonable receiving, forward- 
îng, and delivering by any railway conjpany and canal company, at the 
request of any othér such Company, of through traffic to and from the 
railway or cahal of any other such company, at through rates, toUs, or 
fares;" but in the apportionment of such through rates said aet required 
the commissioners "to take into considération ail the circumstances of 
the case, including any spécial expense incurred in respect of the con- ' 
struction, maintenance, or making oi the route, or any part of the route, 
as well as any spécial charges which any company may bave been en- 
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titled to make in respect thereof." Our act to regulate commerce con'- 
tains no such provision, and confers no such authority. The English 
cases under the act of 1873, cited by counsel, cannot therefore hâve any 
bearipg upon the présent case, and need not be referred to. 

Looking at this question from another standpoint, we find that the 
law was intended, primarily, for the benefit of the interstate traffic, rather 
than for the advantage of the designated common carriers engaged in its 
transportation; and the latter, as the instrumentalities and agencies of 
commerce, can hardly assert rights and privilèges under the statute, 
whiçh could not l^e properly or lawfuUy cîaimed by such commerce it- 
self. Let us, then, by way of illustration, and to bring out more dis- 
tinctly the question under considération, take the case of a shipper or 
consignor at Nashville, Tenn., wishing to hâve his goods transportéd to 
Cincinnati, Ohio. Could he legally require the Louisville & Nashville 
Kailroad Company, not only to accept such shipment, but to route it 
over or via the petitioner's bridge and the Ohio & Mississippi Railway, 
and at the same through rates from Louisville to Cincinnati as respond- 
ent's own prorata charge between said points would be if it carried the 
goods direct ffom Nashville to Cincinnati? Or could such shipper re- 
quire respondent to route his goods in the way stated, at the sajne or 
équivalent through rates which respondexit bas established with Connect- 
ing roads leading north from Louisville to Indianapolis, St. Louis, or 
Chicago? The Louisville & Nashville Railroad Company could not dé- 
cline to accept and çarry such goods to Louisville at its regular rates be- 
tween Nashville and Louisville; but could it not properly décline the de- 
mand to route and rate them beyond Louisville to Cincinnati, on the 
grouiid that it had a direct line of its own to Cincinnati, over which the 
property could be carried by itself; that it had no arrangement oragree- 
ment with the Kentucky & Indiana Bridge Company and the Ohio & Mis- 
sissippi Railway Company for such through routeing and through joint rat- 
ing; and that between Louisville and Cincinnati it was a competing, and 
not a Connecting, line with the Ohio & Mississippi Railway Company? 
Could the Nashville shipper successfully urge in support of his deraand 
for such through routeing and rating that the Louisville & Nashville Rail- 
road Company had existing arrangements with Unes (other than the 
Ohio & Mississippi Railway Company) crossing the Louisville bridge, 
under which interstate trafBc was carried at through rates between cer- 
tain points? There can be but one answer to thèse questions. The law 
confers no such right upon the shipper, and imposes no such duty upon 
the common carrier. If Cincinnati is made the point of shipment, and 
the Ohio & Mississippi Railway Company is taken as the initial carrier, 
it is equally clear that, in the absence of any through trafific arrangement 
between the Louisville & Nashville Railroad Company and the Ohio & 
Mississippi Railway Company, a shipper at Cincinnati could not law- 
fully require the Ohio & Mississippi Railway Company to accept his 
gijods, and issue a through bill of lading therefor to Colunjbia, Tenn., 
via the Kentucky & Indiana bridge, and via the Louisville & Nashville 
Raiirqad, at.the same through rates from Louisville to Côlumbia which 
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the Louisville & Nashville Eailroad Company would charge from Loiais- 
ville to Columbia under its through rate from Cincinnati to Columbia. 
What the shipper of interstate commerce may not lawfuUy demand, the 
common carrier engaged in transporting such commerce may not law- 
fully réquire, of Connecting lines. In the absence of trafïic arrangements 
between respondent and petitioner and the railroads using its tracks, the 
former hasa right to treat freights tendered it at Louisville as local Lou- 
isville business, and charge for the transportation thereof its Louisville 
rates to destination; and in doing this no discrimination is made against 
said parties or the traffic they carry; nor does respondent make or give 
any undue or unreasonable préférence or advantage to other lines, or the 
traffic they handle, with whom it has agreements for through routeing, and 
at through joint rates, which may be lower than its Louisville rates to 
the same points. The service in the two cases is not the samè or iden- 
tical, as was settled in the case oî Eailway Oo. v. U. S., 117 U. S. 355, 
6 Sup. et. Rep. 772, where the suprême court heid that the service ren- 
dered bj' a railway company in transporting a local passenger from one 
point on its line to another is notidentical with the service rendered in 
transporting a through passenger ovcr the same rails. There is nothing 
in the commerce act of congress to change this rule. The efïect of a 
through trafïic arrangement between différent companies is to extend a 
railroad's line, during the existence of such arrangement, to the point or 
points agreed upon; and over such extended routes it may charge, as a 
through rate, less than for transporting local traffic from one point to an- 
other on its own line, provided that in so doing the fourth section of the 
act is not violated. The Louisville & Nashville Railroad Company is 
under no légal duty or obligation to extend its lineacross the petitioner's 
bridge to New Albany; and, if it was, petitioner has, by its contract of 
September 29, 1886, with the Ohio & Mississippi Railway Company, 
shut itself ofî from affording to respondent the same or equal facilities in 
the use of said bridge by having given the locomotives, cars, and trains 
of the Ohio & Mississippi Railway Company a préférence over those of a 
similar class of other railroad companies that may use said bridge; so 
that it is not in a position, while that contract is in force, to grant or con- 
cède such traffic arrangements as it demande for itself and the railroada 
using its bridge. 

While the Ohio & Mississippi Railway Company is not an actual party 
to this controversy, which this court is required "to hear and détermine 
as a court of equity," it is, however, perfectly manifest that this pro- 
ceeding, as well as that before the commission, is intended for the pri- 
vate benefit, not merely of petitioner, but of the Ohio & Mississippi 
Railway Company; and its object is to relieve the latter from the contract 
of June 5, 1872, in order that petitioner may secure from it the rental 
stipulated to be paid for the use of its bridge; the Ohio & Mississippi 
Railway Company not being bound by the contract of September 29 
1886, to pay petitioner "any tolls" thereunder until its liability for tolls, 
charges, or rentals under the contract of June 5, 1872, with the Louis- 
ville Bridge Company, is removed. Now, the contract of June 5, 1872,, 
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wtich the OHio & Mississippi Railway Company entered into with the 
Louisville Bridge Company and other railroad companies, including re- 
spondent, and in the maintenance and enforcement of which respondent 
has a direct business and pecuniary interest, was neither abrogated nor 
annulled by the act to regulate commerce. The provisions of that con- 
tract are not in conflict, but in strict conformity, with both the letter 
and spirit of the act of congress. Under the terms and opération of that 
contract, which is still in full force as against the Ohio & Mississippi 
Railway Company and ail parties thereto, the Ohio & Mississippi Rail- 
way Company had and enjoyed ail reasonable, proper, and equal facilities 
with any and every other railroad company entering Louisville from the 
north side of the Ohio river, and interchanging traffic with respondent. 
It voluntarily abandoned thèse facilities in 1888, changed its business 
to the petitioner's bridge, not in the interest of the public or of the In- 
terstate commerce it handled, but for its private benefit and advantage; 
and petitioner now seeks to secure for it, as well as for itself, the same 
terms and facilities which existed under the contract of June 5, 1872, 
and without subjecting either to the obligation of compensating re- 
spondent, or sharing in the expense of an interchange, as provided in 
the contracts of May 22, 1873, and May 16, 1888, The act to regulate 
commerce, no more than the act of June 15, 1866, (section 5258, Rev. 
St. U. S.,) was never intended to invade the domain of private contracts 
between common carriers, which were valid when made, and are not in 
conflict with the provisions of the law. In Railroad Go. v. Richmond, 
19 Wall. 690, the suprême court says of such contracts, "that the ob- 
servance of good faith between parties, and the upholding of private 
contracts and enforcing their obligations, are matters of higher moment 
and importance to the public welfare, and far more reaching in their 
conséquences, than the public policy sought to be established in the fa- 
cilitation of commercial intercourse among the states, which the act of 
June 15, 1866, aimed to promote." Under such circumstances as sur- 
round the parties, neither the Ohio & Mississippi Railway Company nor 
the petitioner, who, for private advantage, is co-operating with the Ohio 
& Mississippi Railway Company in trying to escape from the obligations 
of said contract of June 5, 1872, are in a position to commend them- 
selves to the favorable considération of a court of equity, and no strained 
construction of the law should be made in order to afford them or either 
of them, the relief they seek at the hands of the court. The law should 
be as liberaUy construed in favor of commerce among the states as its 
language will permit; but, when complaint is made, or relief is sought, 
solely or mainly in the interest of the common carriers engaged in the 
transportation of such commerce, the act complained of, or the rightas- 
serted, should not restupon any doubtlul construction, but should clearly 
appear to hâve been forbidden or conferred. But under no construction 
which can properly be plaeed upon the présent case can it be maintained 
that a public duty is imposed upon respondent of interchanging traflio 
with petitioner and the railroads using its tracks, upon the same terms 
as to through routeing and through joint rates which it bas, by private 
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stgrèementj establishôd with other connpctiiig roads using the Louîôville 
bridge. 

Having reached the conclusion that the act to regulate commerce, 
rightly construed, does not sanction nor support the affirmative of the 
proposition -presented, it is not deemed necessary to go into any discus- 
sion as to the power of congress over the subject of rates which common 
carriers may charge on interstate commerce, or whether congress, under 
the power conferred by the constitution, to regulate commerce among the 
States, could require ail Connecting lines engaged in transporting such 
commerce to establish through routes, and make through joint rates, 
■which should be equal between ail such companies. No court bas at- 
tempted to define the extent, limit, or scope of the power conferred by 
the constitution upon congress to regulate commerce among the states. 
The power is undoubtedly sovereign and exclusive. Prier to the pas- 
sage of the interstate commerce act, this power and exclusive authority 
over the subject was only eXercised — with the exception of régulations for 
the protection of passehgers upon navigable waters, and the transporta- 
tion of live-stock by railroads — through the judicial department of the 
gênerai government in the way of restraining or annuHing state législation 
or action which undertook to interfère with, obstruct, or impose burdena 
or restrictions upon, interstate commerce. But the power is manifestly 
not confined or limited to this négative form of action upon the states. 
It clearly admits of affirmative exercise on the part of congress, as much 
as any other power granted by the constitution to the fédéral govern- 
ment. Chief Justice Marshall, in Gibbons v. Ogden, 9 Wheat. 1, gave 
this comprehensive définition of this power: 

"It is the power to regulate; that is, to prescribe the rule by which com- 
merce is to be governed. This power, like ail others vested in congress,, is 
complète in itself ; may be exercised to its utmost extent; and aeknowledges 
nolimitations other than are prescribed in the constitution. * * * If, 
as has always been understood, the sovereignty of congress, thqugh jimited to 
specifled Objécts, is plenaiy as to those objects, the power over commerce with 
foreign nations and among the several states is vested in congress as abso- 
lutely as it wonld be in a single government having in its constitution' the 
same restrictions on the exercise of the power as are fou nd in the constitution 
of the United States." 

Possessing such sovereign and exclusive power over the subject of com- 
iherce among the states, it is difficult to understand why congress may 
not legislate in respect thereto to the same extent, both as to rates and 
àll other matters of régulation, as the states may do in respect to purely 
local or internai commerce. But we are not called upon in the présent 
case to say what would or would not corne within this regulating power, 
for the existing law does not undertake to prescribe anything more upOn 
the subject of rates than that they shall be reasonable and just. It does 
not undertake to require a common carrier, subject to its provisions, to 
establish through routes and through rates with ail Connecting lines, if 
it does so with one or more Unes; and does not, as we construe its pro- 
visions, entitl© petitioner to the relief which it seeks in this proceeding. 
For the foregoing reasons our conclusions upon the whole case are that 
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tbe otder of the commission was not a lawM requîrement, sucli as re- 
spbndeht is bound to obey, and that petitibnèr i§! not entitled to the re- 
lief which it seeks in this court. It is accordingly ordered and decreed 
that petitioner's bill or pétition be dismissed at its cost, to be taxed, in- 
cluding in such costs an allowance of $600 to the référée, as compensa-' 
tion for his services in taking proof and making report herein. 

Babe, J. I agrée with 80 mnch of his honor's—Judge Jackson's^ 
opinion as décides the interstate commerce aet constitutional, and that 
this court bas original jurisdiction in this cause. I also concur with 
him in the opinion that the complainant is not a common carrier of in- 
terstate traffic, within the meaning of the interstate commerce act, and 
that there are not proper and suitable facilities for the interchange of 
tiraffic at the intersection of Seventh street and Magnolia avenue; but I 
do not concur in so much of his opinion as séems to indicate that com- 
plainant, or the railroads using its bridge, must bring their freight for 
intérchange to one of t,he established dépôts of the Louisville & ^Tash- 
ville Railroad Company. , On the contrary, I think the intersection of 
Seventh street and Magnolia avenue is a proper place for the interchange 
bf traffic, if suitable plalforms and other structures were erected. Thèse 
necessary facilities should be furnished by the complainant or thèse de- 
mandiug the interchange of traffic at that point, as they bave no right 
to use either the track or terminal facilities of the Louisville & Nash- 
ville Railrdad Company without its consent; Having concurred in the 
opinion that the complainant cannot obtain an interchange of traffic 
•with the Louisville & NashviUe Railroad Company, and that the péti- 
tion must be dismissed , I do not wish to give an opinion as to the rates 
■which should be charged as between common carriers in the interchange 
of traffic under and by virtue of the interstate commerce act, until a case 
arises which requirës a décision. 



Uhited States v. Tozeb. 
{BUiriôt Court, E. B. Missouri, B. B. February 6, 1889.) 

1. , CabmeBs— Interstate Commbbck Act— Indiotment. 
\ The offense of"uniust discrimination," under section 2 of the interstate 
commerce act, (34 U. 8. St at Large, p. 379.) is not contined to discrimination 
by means of some devicé, as by a spécial rate, rebate, or drawback, but is 
committed by directly giving différent rates to différent persons; and an in- 
dictment under that section need not aver by -what partioular device the dis- 
crimination was accomplished. 
2. Same. 

Under section 3 of the act, maliing it unlawful for a carrier "to make or 

give any undue or unreasonable préférence or advantage to any particular 

person, Company, firm, corporation, or locality * * * in any respect what- 

ever, orto subject any particular person, company," etc., "to any undue or 

' UDreaBoii;&ble préjudice or disadvantage, " a count in an indictment is suffi- 
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cient if it shows with requisite certainty that the défendant bas commîtted an 
act giving ohe shipper or class of shippers an advantage, or subjecting others 
to a disadvantage; and it need not allège that the discrimination was com- 
mitted " under substantially similar circumstances and conditions, " as required 
under section 4, containing the "long and short haul" clause. 

8. Same. 

A count whose language Is so uncertain as to leave it in doubt whether it 
means to charge that défendant demanded. of merchants in Hannibal greater 
compensation for carr.ving goods from that city to Helper, Kan., than he de- 
manded of another railroad company for carrying goods belween the same 
points, or greater than he demanded of that company for carrying goods from 
Chicago to Helper, is bad on demurrer. 

4. Samb. 

A count under section 6 of the act, charging that on a day named défend- 
ant, as agent, etc., chargea and collected of another railroad company a lésa 
rate of compensation for carrying goods between Hannibal and Helper than 
48 cents per 100 pounds, which rate had been "established and published" be- 
tween those points prior to the day named, and that said rate was "in força 
on that day," négatives a réduction by defendant's company prior to or oa 
the day in question. 

6. Samb— Agbnct of Dbpbndant. 

Under section 10, making any agent of a railroad company subject to the- 
provisions of the act amenable to its penalties, who willfuUy does any of the 
prohibited acts, an allégation that défendant, at the time the offense was com- 
mitted, was agent of a certain railway company, and had gênerai charge of 
its freight-offlceat Hannibal, sufQciently shows that the offense was commîtted 
under color of his oiHce or agency; and it is not necessary to allège or prove 
that the particular act complained of was done under the direction or authorlty 
of the principal. 

Indictment of George K. Tozer for violation of the Interstate Com- 
merce Act. On demurrer. 

Thomas P. Bashaw, U. S. Dist. Atty., and C. 0. Allen, for the United 
States. 

Thomas J. Partis and W. A. Martin, for défendant. 

Thayer, J. This is an indictment containing five counts founded on 
the Interstate commerce act, ap])roved February 4, 1887. 24 U. S. St. at 
Large, p. 379. A demurrer has been filed to the several counts, which 
raises the varions questions to be decided. 

The first count charges the défendant, who is alleged to be an agent of 
the Missouri Pacific Railway Company, with unjust discrimination, in 
that he charged the Hayward Grocery Company, or sufFered and per- 
mitted it to be charged, at the rate of 46 cents per 100 pounds on sugar 
shipped from Hannibal, ]\Io., to Helper, Kan., over the line of the Mis- 
souri Pacific Railway, whereas at or about the same date he charged the 
Chicago, Burlington & Quincy Railroad, for the traUsporfation of sugar 
between the same points and over the same line, at the rate of only 34 
cents per 100 pounds. The particular objection made to this count ap- 
pears to be that the count does not show whether the discrimination was 
accomplished by granting to the Chicago, Burlington & Quincy Railroad 
a "spécial rate, rebate, or drawback," or by some other device. The 
point is obviously not well taken, as section 2 of the act, under which 
the count is framed, makes it utterly immaterial how the discrimination 
was effected, — whether by a spécial rate accorded to one shipper and de- 
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nied to another, or by a "rebate, drawback, or other device." The of- 
fense defined by the second section consists in an " unjust discrimination," 
no matter how it is effected, whether directly or indirectly; and for that 
reason it is unnecessary to aver in an indictment by what particular 
device the défendant managed to discriminate in favor of a particular 
shipper. 

The second, third, and fourth counts of the indictment are founded on 
the third section of the act, which déclares it to be unlawful for a car- 
rier subject to the provisions of the act "to make or give any undue or 
unreasonable préférence or advantage to any particular person, company, 
firm, corporation, or locality, * * * in any respect whatever, or to 
subject any particular person, company, * * * to any undue or un- 
reasonable préjudice or disadvantage in any respect whatever." The 
second count charges that défendant willfuUy and unlawfully gave an un- 
due and unreasonable préférence and advantage to the Chicago, Burling- 
ton & Quincy Railroad Company, in that he charged the Hayward Gro- 
cery Company at the rate of 46 cents per hundred for the transportation 
of one barrel of sugar from Hannibal, Mo., to Helper, Kan., and at or 
about the sa,me time only charged the Chicago, Burlington & Quincy 
Railroad Company at the rate of 34 cents per hundred for the transpor- 
tation of two barrels of sugar between the same points. The third count 
is of the same ténor as the second, except that it charges the défendant, 
by the same act mentioned in the second count, with subjecting the Hay- 
ward Grocery Company "to an undue and unreasonable préjudice and 
disadvantage." The fourth count charges the défendant with subjecting 
a locality, to-wit, the city of Hannibal, to an undue and unreasonable 
préjudice and disadvantage, by demanding and collecting of divers mer- 
chants doing business in Hannibal, greater compensation for transporting 
property from Hannibal to Helper, Kan., than he demanded and col- 
lected of the Chicago, Burlington & Quincy Railroad "for the transpor- 
tation of property transported for divers persons in the City of Chicago 
* * * over the Unes of railroad ofsaid Chicago, Burlington & Quincy 
Railroad Company and said Missouri Pacific Railway Company to said 
town of Helper." It is insisted that the second, third, and fourth counts 
are eaeh bad, because the pleader does not aver in the language of the 
Btatute that the service referred to as having been rendered for the par- 
ties named, and charged for at a différent rate, was rendered "under sub- 
stantially similar circumstances and conditions." If thèse counts were 
framed under the fourth ■section, for violation of the long and short haul 
clause of the act, in which section the words "under substantially simi- 
lar circumstances and conditions" are used to describe the offense, the 
point made woùld be weJl taken. But in framing a count under the 
third section it is not necessary to use the language last quoted. A count 
under the third section is sufficient if it shows with requisite certainty, 
by any apt language, that the accused bas committed an act which gives 
one shipper or class of shippers an advantage, or subjects others to a dis- 
advantage. The second and third counts of the présent indictment 
clearly show that défendant charged and received of the Hayward Gro- 
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cery Company a greater rate of compensation thaû he charged and re- 
ceived of the Chicago, Burlington & Quincy Railroad Company for trans- 
potting the very same class of goods» between the same points, and over 
the same; route. Thèse counts are suffi cient in law, although the pleader 
does not aver that the service réndeted to each party was rendered "un- 
der substantially similar circumstances and conditions." The fact that 
it was so ; rendered sufficîently appears without that averment. The 
fourth count, in my opinion j lacks the requisite précision of statement; 
and, as it is demurred to on that ground, as well as on the ground last 
mentioned, it will be adjudged insufficient. It is uncertain whether the 
pleader intended to charge that défendant demanded of merchants doing 
business in Hannibal greater compensation for the transportation of 
goods from that city to Helper than he demanded of the Chicago, Bur- 
lington & Quincy Railroad Company for the transportation of goods be- 
tween the same points, or greater compensation than he demanded of 
the latter company for transporting goods from Chicago to Helper. The 
fourth count appears to be susceptible of either construction, and for 
that reason, if for no other^ the demurrer ought to be sustained. 

The fifth count of the indictment is based on the sixth section of the 
act, and allèges, in substance, that the défendant on June 15, 1887, as 
agent of the Missouri Pacific Railway Company, charged and coUected 
of the Chicago, Burlington & Quincy Railroad a less rate of compensa- 
tion for the transportation of goods from Hannibal to Helper than the 
"establishedand published'! rate of freight charges over the Missouri 
Pacific Railway, between those points. To this count the objection is 
made that it is not averred that the Missouri Pacific Railway had not on 
that date ïeduced its published freight rate between Hannibal and 
Helper, as it was privileged to do under the sixth section, without no- 
tice. This objection is not tenable for the reason that the pleader does 
allège that a given freight rate of 46 cents per 100 pounds between the 
two points last named had been "established and published" prior to 
June 16, 1887, and that said rate "was in force on that day," when the 
unlawful charge is said to bave been made. This averment deprives the 
objection of the force it would otherwise hâve. It shows that no réduc- 
tion in the established rate had faken place, and that the rate accorded 
to the Chicago, Burlington & Quincy Railroad was not given in con- 
formity with a gênerai réduction in freight rates, but was an advantage 
allowed to it over other customers. 

A further and final objection made to the whole indictment is that 
it does not show that the défendant, as agent of the Missouri Pacific 
Railway Company, had any authority to do the acts oliarged in the va- 
rious counts. This objection does not strike me with any force. It is 
alleged in each count that défendant was agent of the Missouri Pacific 
Railway Company, and had gênerai charge of its freight-oËBce at Hanni- 
bal, Mo. Section 10 of the Interstate commerce act renders any agent 
of a railroad company that is subject to the provisions of the act amena- 
ble to the penalties denounced therein, if he, either alone or with any 
other person or corporation, willfuUy does any of the acts probibited or 
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deolared to be nnlawful. When an agœt 6f a railroad is prosecuted uri- 
der the statute for an nnlawful act, it is not necessary, in my opinion, 
eitber to allège or prove that thé particular nnlawful act complained of 
was done under authority conferred by bis principal, or by its direction. 
It is sufEcient to show that the accused was in fact an agent of a railroad 
subject to the provisions of the act, and that the wrong was committed 
under color of bis oflBee or agency. Whether, in the particular matter 
complained of, the agent exceeded bis power, is certainly immaterial in 
a prosecution against the agent. If it bas any bearing on the question 
at issue, the fact that the agent bas exceeded bis powers in violating the 
law ought to aggravate the offense, rather than excuse it. The démar- 
rer is overruled as to ail the connts except the fourth, as to whioh it is 
Bustained for the reasons before stated. 



McGuiNN V. FoEBES et al. 

{SUtrict Court, D. Maryland. January 84, 1889.) 

CabkiebS— Of Pabbengbbs— Dmcriminatioii againbt Coloued Pbbsons. 

Plaintifl, an edacated colored clerg3'man, the holder of a ârst-class ticket 
on défendants' steam-boat, when the supper bell rans;, seated himself at the 
table, and. on the captain requésting him to move to another table because 
the otherpassengerg had complained of his présence, he refused. The cap- 
tain then had another table flxed nj) for the other passengers, and plaintifl 
■was left alone, his supper being f urnished him. Held,, that there was no dis- 
crimination against plaintifl on which to base a libel for damages against the 
owners of the boat.' 

In Adnairalty. Libel for damages. 

Libel by Robert A. McGuinn, colored, against Georgeanna Williams 
e.nd Matilda S. Forbes, owners, and Thomas J. Cooper, captain, of the 
steamer Mason L. Weems, in which $2,000 were claimed as damages 
for the treatment to which Mr. McGuinn was subjected on account of 
his color. McGuinn, who is the pastor of a colored Baptist church at 
Annapolis, alleged in bis bill that on the 6tb of July, 1887, he pur- 
chased a ticket by the Mason L. Weems for Millenbeck, Va. When 

"IJnder the 'Sehraska statute, barber-shops cannot disoriminate against a negro, and 
dem' him any ri^ts therein to whioh a whlte person would be entitled. Messenger 
y. State, 41 N. W. Rep. Ç38. A skating-rink carried on without any llcense is not such 
a place of public amusement as to givë one excluded therefrom because he is col- 
pred a right of action against the proprietor. Bowlin v. Lyon, (lowa,) 35 N. W. Rep. 
766. The Kenlnichty homestead act of 1866 is void so far as it excludes negroes f rom its 
benâflts. Custard v. Poston, 1 S. W. Rep. 434. Bee, also, note, Id. A stàte law mak- 
ing it a misdenleailor to èxoludè oitizens of the state from places of amusement by rea- 
son of race, color, or previous condition of servitude, is a valid exercise of the police 
power of the stàtè. People v. King, (N. Y.) 18 N. E. Rep. 345. A state law direoting 
the distribution of taxes levied for school purposes, so as to discriminate in f avor of 
theschools for whitQ children, and against the schools for colored children, isroid. 
Claybrook v. Owensboro, 16 Fed. Rep. 297, 23 Fed. Rep. 634. Separate schools may be 
provided for colored children, but tfaey must àSord substantially equal advantages with 
those for white children.. U. S. y. Buntin, 10 Fed. Rep. 7S0. See, also, for a discussion 
of èivil rights làWs ànd législation, extensive note, Id. ; gmoot y. RaUway Co., 13 Fed. 
Rep. 887; The CItU Rights Gases, 8 Sup. Ot Rep. 18. 
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the supper bell rang, he seated himself at the table, and, upon his refusai 
to move, the food and dishes were removed to another table, the passen- 
gers ail taking seats at that table, and leaving him alone. Afterwarda 
the passengers threatened him, which was the cause of his leaving the 
boat eight hours belbre reaching his destination. Mr. McGuinn testified 
that he was not told any arrangements had been made for supper, and 
he went to the table in response to the supper bell. A waiter motioned 
him to a seat, and took his order. The captain requested him to move 
to another table, and attempted to move liis chair, but he refused to al- 
low this, as he had purchased a first-class ticket. The captain then re- 
quested the other passengers to take the other table, which they did. 
The captain told him the passengers had complained of his présence, 
and had it not been for him (the captain) they would hâve handled him 
roughly. Afterwards McGuinn was assaulted by one of the passengers, 
and threats were made to pitch him overboard. In conséquence of this 
he did not retire for the night, but remained in the saloon, and got off 
at Monaskon instead of at Millenbeck, whence he took a vehicle to his 
destination. He was told when he bought his ticket that the boat did 
not stop at Millenbeck on the up-trip, but would stop coming down. 
As he had plenty of time, he had intended to remain on the boat. He 
saw no officers of the boat after supper. Henry Williams, colored, who 
was steward of the steamer at the time, saw McGuinn when he took his 
seat at the table. There were two gentlemen and one lady also at the 
table. He saw the captain speak to McGuinn, and he removed the oth- 
ers to another table by the captain's orders. Afterwards McGuinn came 
to him, and inquired if there was any protection for passengers, and 
asked for the captain. Ail the tables on the boat were the same, and 
no diflerence was made. Capt. Cooper, who commanded the Mason L. 
Weems at the time, but who no w bas charge of the Théodore Weems, 
said he saw McGuinn at the table, and wondered why so few passengers 
were taking supper. Complaint was made to him that a colored man 
was at the table. He asked McGuinn if he would please move to another 
table, and, upon his refusing to do so, he instructed the steward to fix 
the other table for the rest. McGuinn told him he had paid first-class 
fare. The captain said he was unaware of any indignity offered Mc- 
Guinn, and told the passengers to let him alone. The boat only stops 
at Millenbeck on the down-trip. A passenger for Millenbeck can get off 
at Monaskon between 6 and 7 o'clock in the morning, and get to Millen- 
beck in a couple of hours by walking, which is the usual way; otherwise 
they would not arrive until 3 or 4 o'clock in the afternoon. John Dare, 
the clerk of the boat, testified that three or four passengers came to him, 
and told him a colored man was at the table, and they would not sit 
down, and he acquainted the captain with the fact. A. W. Creet, a 
passenger at the time, saw the saloon full of passengers, and saw them 
move to another table, but witnessed no trouble. Manager Williams, 
of the Weems Line, testified that no différence is made in the treatment 
of passengers, although the colored passengers are assigned certain seats, 
and it is endeavored to keep them to themselves. 
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&[ J. Waring, for libelant. 
T. H. Thomm, for respondents. 

MoEEis, J. In cases of a similar class whîch hâve come before this 
court I hâve decided that when a first-class price is demanded and paid, 
the persons paying that priée must hâve the same accommodations, and 
there must be a bona fide effort on the part of the carrier to furnish the 
same accommodations. The Sm, 22 Fed. Rep. 843, When public sen- 
timent demande a séparation of the passengers, it must be gratified to 
some extent. While this sentiment prevails among the traveling public, 
although unreasonable and foolish, it cannot be said that the carrier must 
be compelled to sacrifice his business in order to combat it. Within 
reasonable limits the carrier must be allowed to manage his own aflfairs. 
In this case, although the petitioner suffered some discomfort and humil- 
iation, he was not obliged to leave the table, and his supper was served, 
and I do not find that he was discriminated against in any manner which 
can be made the ground of a légal action. Itwas foolish and unreason- 
able, as I hâve said, in the other passengers to object to sit at the same 
table with this libelant, who is a well-behaved , educated ministef of the 
Christian religion, simply because he may hâve negro blood in hisveins, 
but the owners of the steam-boat cannot be held responsible in damages 
for that. There is some ground for a suspicion that the petitioner was 
not siifficiently protected by the officers of the steam-boat from the threats 
and indignities at the hands of certain passengers, but the proof fails to 
establish it, and they testified that they did ail they could to prevent it. 
I therefore must dismiss, the libel, but without costs. 



Western Manot'g Co. v. Thb Guiding Stab. 
{Circuit Court, S. D. Ohio, W. D. January 28, 1889.) 

1. Caebibbb— Of GooBs— LiABiMTY FOB Loss— Btjbdbn of Pkoof. 

On a libel for damage to butterine during transpoTtation, reaj^ondent bas 
the burden of proving defective cooperage ol the tubs containing it, or its nat- 
ure or quality, and the action of the weather upon it, from which respondent 
allèges the damage resolted. 

8. Same— EvroBNCE— SuFFiciBNcr. 

The défense that the damage resulted from the nature of the butterine under 
the action of the weather. is not established where it is shown that the but- 
terine was mannfactured with spécial référence to the température at the 
points of shipment and delivery, and had withstood a test of 93 deg., and was 
m good condition when shipped, and that other shipments of similar quality 
and cooperage, on the same and other vessels, made at and about the same 
time, in the same state of weather, were delivered in good condition, and 
where proper ventilation is not shown. 

8. Samb— Pbbsumption. 

The tubs haying been in good condition when shipped, and in bad condi- 
tion when delivered, many of them being broken in, proper stowage, which 
is a part of the obligation to carry safely, will not be presumed, tbough tbe 
place of stowage may bave been selected without fault. 
v.37F.no.l2— 41 
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4 Samb— Damages. 

The différence between the price for whîch the article was sold and Its 
market value at the place of delivery on its arrivai, had it been in good con- 
dition, vrith interest, is the proper measure of damages. 
6." Sàmb. ■ ' t ■ 

The expenses of lihelant's agent in going to the place of delivery to inves- 
tigate as to the batterine 'which had been rejected, are not a proper charge 
flgâin'st respoudènt. 

In Adtniralty. Libel for damages. On appeal from district court. 

Libel by the Western Manufacturing Company against the steamer 
Guiding Star, for damage to goods in course of carriage. Decree for re- 
spondent, and libelant appeals. 

Imcoln, Stepheiis & lÂncoln, for libelant. 

FoUett, Hyman & Kdley, for respondentv 

jACKSONy J. The évidence in this case clearly establishes that the but^ 
terine consigned by libelant to G. H. Dolson and Smith Bros. & Oo. was 
of goôd quality, in good condition, and put up in good tubs or packages, 
suitably and properly coo-pered. The bills of lading issuéd by the respond- 
ent admit that the consignments weré received în good order, and were 
by it to be delivered to the consignées at New Orléans "in like good or- 
der," "dangers of fire, navigation, "explosion, and collision excepted." 
It is also clearly shown by the testimony, and not controverted by the 
respondent', that when Ihe butterine arrived at New Orléans it was in a 
damaged condition, unrtierchantable, and its market value reduced about 
50 per cent. ' It is neitheï claimed by respondent, nor shown by the 
proof, that this loss or damage to the butterine, which occtarred while in 
transit, was caused or occasioned by any one or ail of the excepted dan- 
gers mentioned in the bill of lading. The défenses set up and relied upon 
by respondent in the court below and in this court are: First, that libel- 
ant selected the place on the steam-boat where the packages of butterine 
should be stowed, and where the samé were in fact stowed, as the cool- 
est and best position on the boat; and, secondly, that the tubs in which 
the butterine was 'packèd were inseCure, and insufficient for the purpose, 
and that the loss pr damage resulting to the butterine during its trans- 
pprtationto New Orléans was occasioned by the construction or cooper- 
age of the tubs, in connection with thé beat of the weather at the time 
of shi'ptneât and during the transit. 

The proof does not establish that libelant or its agent selected the 
place ofstowaige for the freight; libelant's agent only requested that it 
shottld be stowed in the coolest placé on the boat, and the clerk (Jones) 
and. mate (Harrison) both designated and selected the forward hold, near 
the hatches or breast-hooks, as beihg''the safest and coolest place on the 
boat^ asSigning as a reason for that opinion and that sélection, "that 
the scuttle-hatch would be open, and a current of air would be passing 
through, which would keep that part of the hold cool." But while thia 
first groundôf défense is not sustairiçd, it dbes hot appear that this sélec- 
tion was impropeily made, or that respondent is chargeable with fault 
as to the place of stowage, since it is shown by the évidence that the for- 
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ward part of thefbold, in bot weather, is the coolest location' or position 
on tlie b<>at for; articles of a perishable character, or such as need and 
require protectioû from the sun or beat, proyjded tbe scutlle-hatch is kept 
open, to gîve it proper ventilation. 

In respect to tbe second ground of défense tbe burden of proof rests 
upoti respondent to establisb tbat the loss of damage to the butterine was 
caused or occasioned by the insecure and insUflicient tubs in which it 
was packed, or by the defective cooperage of such tubs, as alleged in its 
answer, in order to exenipt itself from liability. It is not claimed in 
the answer thàt the loss or damage to the butterine complained of resulted 
from any intrinsic or inhérent quality of the article itself, but only from 
the defective character of the tubs in which it was packed. In the argu- 
ment of the case, hoWever, counsel for respondent bave insisted tbat the 
loss or damage occurred from the character of the butterine, which it is 
claimed melted, ând became liquefied, by reason of the température of 
the atmosphère, and in tbat condition, with defective coopering of the 
tubs, was lost or injured. Without stopping to consider whether respond- 
ent can hâve the benefit of this latter claim, not relied on in its answer, 
wè may say tbat this, as well as the défense of defective cooperage of the 
packages, casts upon respondent tJie burden of proof, in order to escape 
liability for the loss or damage to the freight occurring while in transit* 
As stated in Hastings v. Fepper, 11 Pick. 43, cited with approval by the 
suprême court in Ndson v. Woodruff, 1 Black, 160, the well-settled rule 
of law is tbat, when loss or damage occurs to freight trausported by a 
common carrier, "the presumption of law is that it was occasioned by 
the act or defaultof the carrier, and of course the burden of proof is upon 
him to show that it arose from a cause existing before bis receipt of the 
goods for carriage, and for which he is not responsible." It is also set- 
tled that a common carrier is not responsible for the ordinary evaporation 
of liquida occurring in course of transit, or for leakage arising from secret 
defects in tbe casks, which existed, but were not apparent, when received 
for carriage; nor for loss or injury occasioned by the peculiar nature of 
the article earried at a particular season of the year, such as that result- 
ing from the fermentation of molasses, or the leakage of liquid lard from 
barrels, although the bill of lading issued therefor describes the freight 
as received in good order, and undertakes to deliver the same at destina- 
tion in like good order; but in ail such cases, when loss or damage doea 
occur during the course of transportation, it is ineumbent upon the car- 
rier to establisb by satisfactory proof that such loss or injury waa occa- 
sioned by causes, which he could not control, resulting from the nature 
and condition of the article, — ras secret defects of the casks, barrels, or 
vessels, in which it is packed. Nelson v. Woodruff, IBi&ck, 158-163, and 
cases there cited, fuUy illustrate thèse gênerai principles. When the loss 
or damage résulta oris occasioned by any of the excepted périls or dangers 
mentioned in the biU of lading, the shipper must prima fade bear the 
loss; but he ma,y impose it upon the carrier by proving négligence, or that 
it might bave been avoided by tbe exercise of reasonable care, skill, and 
attention on the part of the carrier. Beasonable care, diligence, and skill 
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are demanded and required of carriers even in respect to losses resulting 
from dangers and périls excepted in bills of lading. When the carrier 
shows that the damage complained of was occasioned by an excepted 
péril, the burden of proof then rests upon the shipper to establish négli- 
gence or want 6f proper care and diligence on the part of the carrier in 
order to hold him liable. But when the damage is not occasioned by 
one of the périls from which the carrier has exempted himself by the biU 
of lading, as in the présent case, the shipper is not called upon to show 
actual blâme, fault, or négligence on the part of the carrier in order to 
hold him liable. In such cases the loss or injury to the shipper's goods 
while in course of carriage is sufïicient proof of négligence or misconduct, 
and of pnma/aaeliabiiity, and the onusprobandi is then on the carrier 
to exempt himself. Everything is négligence on the part of a common 
carrier which the law or his express contract does not excuse. It is 
enough for the shipper to show that his goods reached their destination 
in a damaged condition in order to render the common carrier liable, 
and the burden of proof is then on the carrier to show, and show satis- 
factorily, that it was occasioned by, or resulted from, such causes as will 
exempt him from liability. Thèse principles are very clearly laid down 
in Glark v. BamweU, 12 How. 280; nor is there anything to the contrary 
announced in Ndmn v. Woodruff, 1 Black, 158, cited and relied on by 
counsel for respondent. 

Now, testing the présent case by the foregoing raies, the question, and 
the only question, presented is, has the respondent satisfaclorily estab- 
lished its défense, çither that libelant's butterine was damaged by the 
insecure or defective cooperage of the tubs containing the same, or that 
such damage resulted from the nature or quality of the butterine itself 
under the action of the weather, while being transported, so as to exempt 
it from liability for the injury? After a careful examination of the évi- 
dence, we think neither of said défenses is sustained. The testimony 
shows no defective cooperage in the packages; on the contrary, it is af- 
firmatively established that the tubs in which the butterine was packed 
and shipped were of good and proper material, were well made, and in 
ail respects secure and sufScient. They were such as libelant habitually 
used in shipping butterine, and in ail other instances, with perhaps one 
exception, proved secure and sufScient. They were in fact, as recited 
in the bill of lading, in good order when received by the respondent, but 
when delivered they were in bad order and condition, — many ofthem 
were broken in at the heads or ends, and their contents entirely gone, 
showing that they had been subjected to rough handling, or improper 
stowage, by contact with, or pressure from, other freights. Mère melting 
or liquéfaction of the butterine might hâve occasioned leakage, but would 
hardly hâve caused the breaking or the bursting in of the heads or ends 
of the tubs. In this connection it is important to notice that, while the 
place of storage may hâve been selécted without fault, respondent has not 
shown or stated any fact or facts as to the stowage itself, or how the tubs of 
butterine were placed or deposited in respect to other freights, whether be- 
neath or above such otherfreight; whether properly or improperly stowed 
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does not appear froœ the évidence. The court is not to présume, in thê 
absence of proof and in favor of the carrier, that the freight was properly 
stowed. Its character was known to respondent when it was received 
for carriage, and respondent's duty to slow it properly in the place se- 
lected was certainly a part of its obligation to carry safely. No exami- 
nation was made during the trip to ascertain the condition of the tubs or 
their contents, or to see whether the freight was being injured or dam- 
aged from any cause. In Nelson v. Woodruff, 1 Black, 158, the carrier 
showed affirmatively that the barrels of lard were deposited, not only in 
a suitable place, but that they were carefully and properly stowed in that 
place. If we look to the opinions expressed by the witnesses, only one 
suggests that the damage to the butterine resulted from détective coop- 
erage, while the great majority of them, and those most compétent to 
judge, being dealers in butterine, express the most decided conviction 
that the injury resulted from bad or improper stowage. But, without re- 
viewing the évidence in détail, it is suflBcient to say that it falls short of 
estalslishing, in any satisfactory way, respondent's défense of insecure, 
insufEcient, or détective cooperage as the cause of the damage to the but- 
terine. 

How stands the case on the other défense relied upon in argument, 
that the loss or injury resulted from the nature or quality of the but- 
terine, under the action of the bot season of the year in which it was 
shipped? It is clearl3' shown that this butterine was specially manufact- 
ured to stand the température of summer beat, both at Cincinnati and 
at New Orléans; that it was subjected to an actual test of 92 deg. to 93 
deg. of heat, and remained solid ; that it was firm and solid when deliv- 
ered to and received by the carrier; that other shipments of butterine,' 
prepared in the same manner, and subjected to the same tests, and con- 
signed to New Orléans, were made by libelant a few days before and a 
few days after the consignment in question, and when the weather was 
just as warm, and that they ail reached their destination in good ordèr 
and condition, and were received by the consignées without complaint. 
In one instance, — a shipment made a week later, — the boat was stranded 
on the way down, and subjected to unusual delay in arriving at New Or- 
léans, y et the butterine reached there safely, and in good order. It fur- 
thermore appears that other consignments of butterine similar in quality 
and cooperage were shipped by libelant on respondent's boat on this same 
trip, consigned to'Vicksburgh and New Orléans, which reached their des- 
tination in good order. The fact that other butterine of the same char- 
acter and quality, manufactured and packed in the same way, went 
through the same trip on the same boat in good order, without melting 
or becoming liquefied, goes iar to establish that the injury on the lots' 
consigned to Dolson and Smith Bros & Co. was not occasioned by the in- 
trinsic quality or inhérent defects in the nature of the butterine itself, 
developed by the state of the weather when shipped and during the tran- 
sit. It certainly does not establish the défense relied on by respond- 
ent, nor bring the présent case within the décision of Nelson v. Woodruff, 
1 Black, 158-163, where the lard was actually shipped in bad condition, 
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beÎDg melted and in a Kquid staite or shape, liable to loss from leakage, 
ffhen delivered to and reoeived by the carrier, in hot weather. The prés- 
ent is clearly distinguishable from that pase in its material and control- 
ling facts. Again, it is shown tJiat, in transporting articles ,of a perish- 
able charaeter, or such as reqiiire protection from the sun or beat when 
stowed in the forward hold of a steam-bog,t, the scuttle-hatch, or forward 
hatchway, «hould be kept open as njuch as possible, in, order to give 
such freight proper ventilation; and it is in proof that respondent's proper 
ofiScers assured the agents of 11 bêlant that "the scuttle-hatch would be 
open, and a current of air would be passing through, [the for wardhold 
where the butterine was stowed,] which^ould keep that part of the hold 
nice and cool." It is not only not shown that this proper ventilation 
was given by opening or keeping open the scuttle-hatch during the trip, 
but the contrary is fairly inferable from the testimony. The necessity 
of keeping the butterine cool, or as cool as its place of stowage would per- 
mit or allow without injury to other freights, was not only understood 
by, but was incumbent upon, respondent in the performance of its trans- 
portation service; and it has failed to show that such care as it repre- 
sented would be taken, in having the hold ventilated by keeping the 
scuttle-hatch open during the trip, or as much so as possible, was car- 
ried out and observed on its part. Under such facts and circumstances, 
the cases cited and relied on by counsel for respondent do not support 
its défense that the injury resulted from causes over which it had no 
control. We do not deem it necessary to review those cases in détail. 
They are not in conflict with the well-settled rules of law stated above; 
and, applying those principles to the facts of the présent case, we are 
of the opinion that respondent's défenses bave not been niade out orsatis- 
factorily established, and that on the showing made the prima facie case 
in favor of libelaut is not rebutted. The conclusion of the court is, 
therefore, that respondent is liable to libelant for the injury which the 
butterine sustained whlle in transit to New Orléans. The proof shows 
that the butterine in question was worth in the New Orléans market on 
June 19, 1879, from 15 to 16 cents per pound, had it arrived there in 
good order. In its damaged condition it sold for 7è cents per pound. 
Respondent is liable for this différence, amounting to $580.20, on which 
interest is allowed from June 19, 1879. The expenses of libelant's agent 
in going to New Orléans to look after the rejected butterine are not al- 
lowed as a proper charge against respondent. The deiree of the district 
court is xeversed, and a decree will be entered in this court in favor of 
libelant and against respondent for said sum of $680.20, with interest 
from June 19, 1879, and respondent will be taxed with the costs of the 
cause in this court and in the court below. Let a judgment be accord- 
ingly so entered. 
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Inqham et al. v. Pieece et oui. 

(Oireitit Court, W. D. Michigan, S. D. July 30, 1888.; 

CosTS— Attoenets' Febs fok Dépositions. 

Bev. St. U. S. § 834, allowing solicitors $8.50 fées "for each déposition taken 
and admitted in évidence in a cause, " includes as well dépositions taken in 
the ordinary way under equity rule 67 as those taken otlierwise. Overruling 
Tuck V. Olas, 39 Fed. Rep. 883. 

Appeal from Taxation of Costa in District Court. 

In this case, a decree having been entered dismissing the bill with 
costs to the défendants, the clerk, on the application of the défendants be- 
ing required to tax tbem, disallowed an item for solicitor's fées of" 23 
dépositions at $2.50, $57.50," on.the authority of Tvx:k v. Olda, 29 Fed. 
Eep. 883. The dépositions were taken at varions places, some within 
and some withoùt the district, before notariés public, under a stipula- 
tion that théy should be treated as of the same force and effect as if 
taken under the sixty-seventh rule before regularly appointed spécial ex- 
aminers. An appeal having been taken from this disallowance, the dis- 
trict judge, then presiding, reserved the question until the circuit judge 
Bhould be in attendance. -■''•■" 

Ross Shinn, (Drymforth & Dryertfotih, of counsel,) for compMnants. 

Taggart & Denison, for défendants. 

Before Jaçeson and Sevekens, JJ. 

Jackson, J,, {orally.) The district judge, in deciding the présent 
point in Tuck v. Olds, 29 Fed. Rep. 883, followed the course of practicç 
indicated by Judge Teeat in Strauss v. Meyer, 22 Fed. Rep. 467. In 
the latter case the language employed by the judge was somewhat widei* 
than the décision. We do not think it is necessary to criticise that case, 
however, for it is made to appear to us that throughout this circuit, ai 
least, and as it wpuld seem in the others generally, the practice has been, 
and is, to allçw such costs in like circumstances. Rev. St. § 824. And 
among the reported cases, see Jerman v. Stewart, 12 Fed. Rep. 271» 
Stimpson v. Brodks, 3 Blatchf. 456; Fadc/ry v. Corning, 7 Blatchf. 16; 
Wooster v. Haridy, 23 Blatchf. 112, 23 Fed. Rep. 49. Without exam- 
ining the question on its original merits, we are s^tisfied that the practi- 
cal interprétation of the statute in the other direction has been generally 
in the courts of this circuit so long established, and for the sake of uni- 
formity, as well, we should overrule the décision in Tuck v. Olds in this 
particu],ar, and allow this item to be taxed. Ordered aocordingly. 

Sevebens, District Judge, desires that I should express bis concur- 
rence in this opinion. 
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In re McLean, Acting Commissioner of Pensions.* 
(District Court, B. D. Ifm York. December 38, 1888.) 

WeITS— SUBPŒNA — WlTNKSB — AtTENDANCE BBFOKB PbNSION EXAMINER. 

, The power of a district court of tbe United States cannot be involsed to se- 
oure, by its subpœna, tbe attendance of a witness before a spécial examiner 
of the pension bureau in tbe matter of a pension claim. 

Application of William McLean, acting commissioner of pensions, 
for an order upon a witness. 

Benbdict, J. On the 23d day of November, 1888, there was presented 
to me a request in the folio wiug words: 

"Depaetment of THE Inteeiou, Bureau of Pensions. 

"Washington, D. C, November 19, 1888. 
. "To any Jtidge or Clerk ofthe United States having Jurisdiction — Sik: 
In pursuance of sections 184, 185, 186 of the Kevised Statutes, and the act of 
July 25, 1882, 1 hâve the honor to request that a subpcena may issue com- 
manding Mr. Patrick Callahan, a draw-bridge tender, foot of Manhattan ave- 
nue, Brookyn, New York, to appear at a time and place named therehi, and 
make true answers to such written interrogatories and cross-interrogatories 
as may besubinitted to him by Mr. J. W, G. Atkins, a spécial examiner of this 
bureau, and be orally examined and cross-examined upon the subject of the 
claim for pension of John Horton, Navy, No. 10,977. 

"Very respectfully, William E. McLean, 

"Acting Commissioner." 

The présentation of this request has raised for décision the question 
whether the statutes referred to in the request furnish the court authority 
tb issue its pfocess for the purposes mentioned. It will be observed that 
tiie subpœna is not required for conducting an investigation into the facts 
of any case pending in this court, or in any other court. The request—- 
which is assumed to be in conformity with the statutes referred to in it 
-|— shows that the subpœna was desired for the purpose of enabling the 
bureau of pensions to make an examination into the facts bearing upon 
a certain cla;im for a pension pending in that bureau. To secure this 
énd, the commissioner of pensions asks this court by its process to com- 
pel the person named to appear bèfore a spécial examiner of the pension 
bureau, and there submit to an examination by such examiner touching 
the claim referred to in the request. For such purpose the aid of this 
court cannot in my opinion be invoked. The pension bureau is not a 
court, nor can any officer thereof be vested with judicial functions. The 
proceëding in aid of which the process of this court is asked is an execu- 
tive examination, pending in an executive department of the government, 
hbt a judicial ihquiry, pending before a court. In cases or controversies 
pending before the courts of the United States those courts hâve powef 
to compel the attendance of persons as witnesses, but, in my opinion, 

1 Reported by Edward G. Benedict, Esq.., of the New York bar. 
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congress is not authorîzed to permit that power to be invoked in aid of 
an executive examination pending in an executive départaient. The 
principles and reasoning set forth in the opinion delivered by the circuit 
court of the United Rtates at San Francisco, August 29, 1887, in Ee Rail- 
way Commisdon, 32 Fed. Rep. 241, for an order upon a witness, appear 
to me to be applicable in a case like this, and it is sufficient for me to 
refer to the opinion of that court in that case for the grounds upon which 
the présent application should be denied. Reqùest denied. 



In re Tebby. 
(CHrewit Court, N, D. Oalifwnia. Pebraary 1, 1889.) 

1. CONTEïrPT— PUNISHMBNT — COMMUTATION FOR GOOP BeHAVIOH. 

Ône undergoing imprisonment for contempt is not "a prisoner convicted of 
an offense against the laws of the United States, " within the meaning of the 
act of Congress, March 3, 1875, (1 Supp. Rev. St. 184,) which allows to such s 
prisoner, conflned "in any prison or penitentiary of any state or territpry 
which bas no System of commutation for its own prisoners, " a déduction of 
flve days in each calendaf month during which no charge of misconduct has 
been sustained against him. 

2. Sams. 

Besides, the act is not applicable to one conûned in a county jail in Call- 
fomia, which has a System of commutation for its own prisoners, thongh that 
System does not allow déductions for prisoners conflned in jail. 
8. Same. 

Nor is such prisoner entitled to the crédit under Rev. St. U. S. § 5544, which 
provides that "in other cases ail prisoners now or hereafter conflned in the 
jails or penitentiaries of any state, for ofiEenses against the United States, shall 
be entitled to the same rule of crédits for good behavior applicable to other 
prisoners in the same jail or penitentiary, " as the California commutation act 
of March 14, 1881 , relates only to state-prisons, and bas no application to 
prisoners in county jails. 
4 Same. 

Even if the California act applied; to prisoners in county jails. one impris- 
oned for the term of six montbs would not be entitled to a crédit, as it pro- 
vides that one entitled to crédit "shall be allowed from bis term, instead and 
in lieu of the crédits heretofore allowed by law, a déduction of two montl|8 
in eacb of the ârst two years, " etc., and contains no crédits for months ôr 
fractions of a year. 

Order on W. E. Haie, Sheriff, to Show Cause. 

On September 3, 1888, D. S. Terry was adjudged guilty of contempt, 
and to be imprisoned therefor for the term of six months in the A]ameda 
county jail. 36 Fed. Rep. 419. He claimed crédits, and the sheriff 
declared his intention to allow the crédits, and discharge the prisoner on 
January 31, 1889. This coming to the knowledge of the United States 
attorney, that officer filed a pétition stating the iacts, and obtained an 
order upon the sheriff to show cause why he should not detain the pris- 
oner in custody Ibr the whole term prescribed in the judgmenti The 
facts as stated in the pétition being admitted, the question was whether 
the défendant was entitled to the crédits claimed. ^ 
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:, J. 0. Garey, U. S. Bist. Atty. ■ 

; /. 0^,Mar1m and George W. Reed, for Sheriff Haie. 
, ; Before Sawyer, Circuit Judge, and Sabin, District Judge. 

SAwyEB, J. D. S. Terry havii>g been adjudged guilty of contempt, 
and to.be imprisoned therefor, for the term of six inpnths from Septem- 
bér 3, 1888, now claims that, in conséquence of good behavior, he is 
entitled to certain crédits, which, if allowed, would entitle him to be 
discharged from further imprisonment. He claims crédits under the 
act of congress of March 3, 1875, (1 Supp. Rev. St. 184,) which reads 
as follows: 

"AU prisoners who hâve been, or shall hereafter be, convicted of any of- 
fense against the )aws of the United States, and confined, in exécution of the 
judgment or sentence upon such conviction, in any prison or penitentiary of 
any state or territory w^hich -bas no systetn of commutation for ita own pris- 
oners, shall hâve adeduction from their several terms of sentence of ûve days 
in each and evçry calendar month during which no cliarge of misconduçt 
âhfill hâve been sustained against each aevprally, who shall be dischargeà ât 
the expiration of his term of sentence less the time so deducted, and a certifl- 
caite of the Warden or keeperofsuch prison penitentiary of such déduction 
shall be entered on the warrant of eommitment." 

The first question that arises is, is Mr. Terry, adjudged guilty of con- 
tempt of court, a "prisoner convicted of any offense against the laws of 
the jÇTnited States and confined, in exécution of the judgraent or sentence 
i upon such conviction in any prison or penitentiary'* of the state, within 
the meanin^ of this statute? It is freely conceded that a contempt is a 
viol^tipn of law, and is of a çriminal nature, and that the proceedings to 
puhîsh for contempt ai;e not civil proceedings, but of a çriminal charac- 
ter. But that does not necessarily make a contempt an " offense against 
the l'aws of the United States," within the meaning of the terms as used 
in the statute. A conternpt is mi generis. AH courts, independently of 
statutory provisions, bave an inhérent power to punish for contempts. 
Such power is absolutely necessary to their existence, and the effective 
exercise of their jurisdiction and the performance of their functions. 
Bouvier defines "offense:" "The doing that which a pénal law forbids 
to be done, or omitting what it commands; in this sensé it is nearly 
synonymous with crime. In a more confined sensé it may be consid- 
ered as having the same meaning as a misdemeanor, but it differs from 
it in this, that it is not indictable, but punishable surnmarily by for- 
feiture of 'a penalty." It is in the larger sensé of a crime, or misde- 
meanor, défined and expressly made a spécifie offense by the statute pro- 
viding a gênerai system of çriminal law, indictable, and to be tried, and 
a conviction had by a jUry, thàt the term is used in this statute. AU 
.offenses against the United States are statutory. And the party entitled 
to crédits ia one. convicted of an offense against the lawsof the United 
Siatea-!— that is to sày, convicted by a jury upon indictment, or informa- 
tion, of aaa<!t that is expressly made, an offense by the statuteH-an of- 
fense under thé gênerai Çriminal Code, or system of çriminal law of the 
state. If this is not the correct View, then no judgment could be ren- 
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dered for a cbfitëmpt under Ihe constitution without a trial and dbnvic- 
tion byà jury. Article8,§ 2, of the constitutionpfovidegthat"the trial 
of ail crimes, except in case of impeachroent, shallbe by jury." ■ And 
article 6 of the amendments provides that- — 

"In ail cri rainai proseçutions, the accused shall enjoy the right to a speedy 
and public trial, by an impartial jury of the state and district wherein the 
crime shall hâve been committed, which district shall hâve been previouslyas- 
certained by law; and to be informed of the nature and cause of the accusa- 
tion, to be confronted with the witness against him; to hâve compulsory pro- 
cess for obtainin'g witnesses in his favor, and to hâve the assistance of coun- 
sel for his défense." 

Nobody bas ever claimed, so far as we are aware, that a party is en- 
titled to a trial by jury in a proceeding for contempt. In this case the 
judgmentwas rèndered summarily by the court upon its own observa- 
tion of what took place before it and of its own motion, without any wit- 
nesses àt ail, or any indictment, information, or wfitten complaint, and 
without the aid or intervention of counsel, and the judgment has been sas- 
tained by thé suprême court. Some of the âcts performed, it is true, 
constitute spécifie Offenses against the gênerai criminal statutes of the 
United States foï which the prisoner may yet be indicted, tried, con- 
victed, and punished. And indictments are, in fact, pending for those 
statutory offenses. Should the prisoner be convicted and imprisoned 
for those dffenôës he would undoubtedly be entitled to any crédita that 
might bè allowed to parties in his condition, "convicted of an offense 
against the laws of the United States." A party may be imprisoned for a 
contempt until he shall perform some act required by the court, and ëàch 
imprisonment of a conturnacioiis party might extend through years^ — 
even during lifé. How could any rule of crédits be applied to such a 
case? Yet, if the statute covers any contempt, as being an offense, it 
must cover ail contempts. Summary contettipt proceedings are abso- 
lutely necessary to enable a court to protect its own dignity and even 
préserve its existence; and, to enable it to effectively discharge its prbper 
functions, the proceeding must be at ail times under the contrOÏ of the 
courts. The proceedings as before stated are sui generis, especially pVo- 
vided for in separate acts, and are not intended to be included in thé 
ordinary général provisions embraced within the Criminal Code, or Sys- 
tem, within which the party is entitled to ail the guaranties provided 
by the constitution. We are of opinion that the party undergciing im- 
prisonment is not "â prisorier convicted of an offense against the latvs 
of the United States," within the meaning of the statute allowihg bredits 
forgood behavior. 

2. But if this were an offense against the United States Withitt the 
' meaning of the act, although we thittk it is not, the èrédits could not be 
allowed for the following reasons. The act undér which the |)riSoAér' 
claims to be eHtitléd to fivedays' crédit for each month — and it is the 
only act providing for such crédits— is whoUy inapplicable to'thistiàsé. 
The act itselfj'iii' terms,liinit8 its application & a "staté Or tèrrityf-y',' 
which hàs nô System of commutations for its ownprîsbnersi" * rSùpp. 
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Eev. St. p. 184, § 1, (18 St. p. 479.) But the state of California bas 
{^ "System of commutation for its own prisoners." In U. S.y.Schroeder, 
14 Blatchf. 345, the prisoner had been regularly convicted for an oft'ense 
and sentenced to be imprisoned for 12 months. After serving bis term, 
less crédits claimed under tbis same act of congress of 1875, be ap- 
plied to tbe court for bis discbarge, and tbe court, in deciding the case, 
said: 

"An exarajnation of the terms of the act of March 3, 1875, shows, that the 
déduction there provided for can be allowed only to persons eonfiiied in a state 
which has no System of commutation for its own prisoners. ïhe state of New 
York has a System of commutation for its own prisoners, (Laws 1863, c. 415; 
and Laws 1864, c. 821,) and, therefore, the déduction of flve days per month 
preacribed by the act of 1875, cannot be allowed. The fact that the state 
System of commutation does not allow any déduction to prisoners confined 
in.jaij does not affect the question. ïbere is still a state System of commuta- 
tion, and the fact of the existence of such a system, taises the case out of the 
spopé of tbe àct of 1875, without regard to tlie particular provisions of that, 
System." 

-Wefully conçut, in tbis construction of tbe act. It admità of no otber. 
So: palifornia haa a system of commutations for its own prisoners. And 
"the fact of the existence of such a system, also, takes tke case ont of the 
scope of the act pf 1875, witbout regard to tbe particular provisions of tbe 
System," 

,: 3. The only otber provision of an act of congress under which crédits 
can be properly claimed is found in section 5544, Rev. St., and is as 
fpllows: 

, "In other cases, ail prisoners now or hereafter confïned in the jails or peni- 
tentiaries of any state for offenses against the United States, shall be entitled to 
the same rule of crédits for good behavior applicable to other prisoners in the 
same jaîl or penitentiary. » 

The only system of commutations for the state of California is found 
ip "An act to define, regulate, and govern the state-prison of California" 
passed in 1880, as amended by the act of March 14, 1881. Tbe provis- 
ions of tliat act relate only to state-prisons, their ofiicers and duties, and 
tp, the convicts therein confined, their government, discipline, rights, 
etc. They bave no application to county jails, or to prisoners therein 
confined. The system does not include crédits for minor offenders 
œnfined for short periods oftime in county jails or otherwise. The 
provisions, therefore, do not reach this case. 

4. Âgain, if tbe system included prisoners confined in county jails 
they.^till fall short of covering the case now in hand. The provision is ■ 
that thdse entitled to crédits "shall be allowed from l(is term, instead 
and in lieu of tbe crédits heretofore allowed by law, a déduction of two 
montl^g in.each of the first two years, four months in eacb of the next 
two years„and five months in each of tbe remaining years of said term." 
Now, ther,e are no crédits hère at ail for months, or fractions ofa year, 
or of a month, oy for days. Tbe shortest term for wbich any crédits are 
allowed is one year. Mr. Terry was sentenced for six months only. 
Tbeitimç is iixsufficient tp entitle him to any crédits under the sttae sys- 
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tem. For each and ail of thèse reasons, we are fuUy satisfied that the 
prisoner is nôt entitled to any crédits whatever, and it is so adjudged. 
And the sherifif of Alameda county is adjudged and directed to hold the 
prisoner in confinement for the fuU tenn specified in the judgment for 
contempt, without any déductions or crédits. 



Alexandeb h. Mall & Co. v. Ullbich. 

District Court. N. D. Ohio, W. B. December Term, 1888.) 

Bankruptcy—Dischabge—Featjd— Limitation of Action. 

The period of two years, within wljiich a pétition to vacate the discbarge of 
abankrupt for fraud must be flled under Kev. St. Û. 8. § 5130, begins to run 
from the date of the discharge, and not from the discovery of the fraud. ' 

In Bankruptcy. 

The pétition was filed by the petitioner, who was a créditer of and had 
a provable claim against the défendant, a bankrupt, to set aside a dis- 
ehargè granted to him in Fèbruary, 1879, on the ground that the bâJik- 
rupt had been guilty of fraud in his application for the benefit of th« 
bankrupt law.> The pétition was 61ed in this case on the 27thof Auguste 
A. D. 1888. The défendant filed a demurrer on the ground that the 
pétition to set aside the discharge was not filed within two years froni 
the dischargè. It was claimed that the limitation began to run only at 
the time the fraudswere discovered. 

J. A. Chase, for petitioner. 

A. Farguharson, for défendant. 

Welker, J. Section 5120 of the Revised Statutes (bankrupt law) 
provided an absolute bar, where the pétition was not filed within two 
years from the date of the discharge. The limitation is not in any way 
controUed by the discovery of the fraud; and the limitation provided by 
law in actions by or against assignées in bankruptcy founded upon frauds, 
and providing that the limitation begins to run from the discovering of 
the fraud does not apply in this class of proceedings. The demurrer is 
therefore sustained, and pétition dismissed, with costs. 
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' Gary et aï. c. Lovell Mancf'gCo., Limited. 

{Circuit Court, W. D. PerauyUania. January 36, 1889.) 

Patents for Inventions— Infringement — Damages— Liobnsb Feb. 

Two licenses for the future use of a patented process at a specified rate per 
poundof springs sliown to havebeén regularlypaid by the li censées, although 
one of said licenses was granted only a few days before the bill in this case 
was flled, and the other was granted during its pendency. and in each instance 
there was also the payment of a gross sum for past infringement, held to be 
admissible in this suit fts évidence tending to showan established license fee; 
and BufBcient, in connection with évidence of a previous settlement between 
the patenteq apd his tirtn at the same, rate for the permitted use of said pro- 
cess. and other évidence of the rèasonablèness of said rate, to charge the de- 
fendant with damages on that basis. 

, lû Equîty. Bill for infringement of patent, feee 31 Fed. Eep. 344. 
On exceptions to master's report. 

Witter & Kenyan, for complainants. 

John K. HaUock and W. Bakeivell & Sons, for respondent. 

Before McKennan and Acîheson, JJ. 

Per Ouriam. The master, being of opinion that the license for the 
future use of the patented process at the rate of two cents per pound of 
springs, granted toR. H. Wolff & Go., Limited, on March 2, 1885, and 
the like license, at the same rate, granted to Gibson, Parish & Co., on 
November 14, 1885, were inadmissible as évidence, refused to hold the 
défendants liable for damages upon the basis of au established license 
fee. And as he bas found that there is no satisfactory évidence disclos- 
ing what part, if any, of the défendants' profits was due to the use of 
the patented process, or to show that the plaintiffs had sustained a loss 
of trade, or any other spécial damage, the up-shot of the matter is that, 
if the master's report stands, the plaintitt's will reçoive nothing but nom- 
inal damages for the défendants' infringement. Is this a just conclusion 
to.this litigation? The only reason assigned by the learned master for 
his rejection of the licenses as items ofproofis that"they were practi- 
cally settlements of pending litigations between the complainants and 
the parties taking said licenses," and (unless in the case of the Wolff 
license) were "ihade after the commencement and during the pend(^ncy" 
of this suit. But to détermine properly thé question of the adniissibil- 
ity of thèse licenses as évidence, and theeffect to be given to them, it is, 
we think, necessary, uot only to consider more closely than the master 
seems to bave done the licenses themselves, and the circumstances under 
which they were executed, but also to take a somewhat broader view of 
the case as a whole than his report présents. And reversing the above 
order of procédure, we first remark that this record throughout exhibits 
proof of the real merit of the Cary invention, and it is clearly shown that 
the patented process had great money value. For example, in each of 
the four proved instances in which there were settlements for past in- 
fringements, substantial damages therelbr were paid to the plaintiffs. 
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Again,' if aï)pears that the West, Bradley & Cary Manufacturing G!om- 
pany — of which the plàintiff Cary was a member — manufactured springs 
iinder a verbal license from him, and that that Company, besides dis- 
charging large liabilities connected with the litigation touching tbe pat- 
ent, in a settlement made with Cary in April, 1876, allowed him for the 
use of the patent the sum of $14,000, which Mr. Cary testifies was ar- 
rived at by Computing two cents a pound on ail springs they had treated 
by the patented proce&s. Furthermore, it is shown that from June, 1881, 
to the latter part of 1888, the défendants made large purchases from the 
plaintiffs of springs tempered by the patented process, and there is évi- 
dence that the plaintifFs profits upon those springs, due to said process, 
considerably exceeded two cents per pound. We are, then, of opinion 
that, aside from the two particular instances of license in question, the 
proofs tend strongly to the conclusion that a royalty of two cents per 
pound was a reaaonaible and just rate during the period of the défendants' 
infringement. 
, Now, the défendants _began their infringing manufacture in March, 

1884, and they pursued it unlil March 28, 1885, when they were ïe- 
fltrained by preliminary injunction. But the court, by an order made 
in Fehraary, 1886, having suspended the injunction upon the défend- 
ants giving security to pay to the plaintiffs such amount as might be 
adjudged to them on springs thereafter manufactured by the défendants, 
the latter resumed. their infringing opérations, and continued the same 
until the final injunction was granted in July, 1887. As we hâve seen, 
the licenêe to K. H. Wolff & Co., Limited, was executed on March 2, 

1885, which was 12 days before the bill in this case was filed. Gib- 
floUj Parish & Go. were licensed while the preliminary injunction was in 
force, and about four months before the second period of the défendants' 
infi-ingement began. Both those licenses, it will be perceiyed, were in 
fuU opération when the défendants elected to résume their infringing 
mantifacturè, and they took the risk of being compeUed to pay damages 
on the basis of the rate of license thus established. We hâve carefulïy 
fixamined the provisions of those instruments, and ail the évidence on 
the subject, and we are unablé to discover anything which casts the slight- 
est doubt on the good faith of either transaction. They seem to hâve 
been fair business arrangements, voluntarily entered into by the respect 
ive parties. R. H. Wolff & Co., Limited, had never been sued at àll. 
That Company had infringed to a very limitéd extent, and at the time it 
was licensed paid $500 therefor; but it was not bound to také a license 
for the future. Gibson, Pârish & Co., indeed, had been sued and set- 
"tled for past infringement by paying $1,000; but they were undér no 
sort of coercion to take a future license. Both those licensees regularly 
paid the stipulated royalty of two cents a pound on the springs nianu- 
factured by them under the patent from the dates of their respective 
licenses down to the expiration of the patent in June, 1888. Why , then, 
are those licenses not compétent évidence as bearing upon the fair mar- 
ket value of a privilège which an infriuger bas wrongfuUy undertaken to 
exercise? We bave critically examined the décisions referred to by the 
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master, and the other cases cited by the défendants' cotinsel, but cannot 
concur in the view that they warrant the exclusion of said licenses from 
considération, We think that this case^ in its facts, is plainly distin- 
guishable from ail the oases relied on to sustain the ruling of the learned 
master, and we are constràined to hold that he was in error in deciding 
that said licenses were inadmissible "as évidence showing or tending to 
show an estaWished royalty for the use of the Cary patent." 

But it is contended that the license granted by the plaintiffs to the 
Domestic Spring Bed Company, on March 19, 1886, for the sum of 
$2,500, to cover past infringement and future use, shows that there was, 
in fact, no uniform or established licenSe fee. But the right thereby 
granted to that company was exclusively a shop-right to temper by the 
patented process onJy such springs as the company had used or might 
thereafter use in their own beds. That company was not making springs 
for the market, and hence the case was exceptional, and materially dif- 
férent from the cases of R. H. Wolff & Co., Limited, Gibson, Parish & 
Co., and the défendants. In addition to the two instances of license ,at 

■ the royalty of two cents par pound, we hâve the settlement already dis- 
cussed betweenthe patentée and the West, Bradley & Cary Manufactur- 

• ing Company at the same rate, and also the other recited corroborative 
évidence as to the reasonableness of that rate; and, taking the proofs al- 
together, we are of opinion that the défendants are justly answerable to 
the plaintiffs in damages upon that basis. In Clark v. IVooster, 119 U. 
S. 326, 7 Sup. Ct. Rep. 219, which like the présent case was a suit in 
equity, the court, epeaking of an established license fee and the suffi- 
ciency of the proof thereof, said: 

"It is a gênerai rule in patent causes that establislied license fées are the 
best measuredf damages that can be used. * * * The complainantproved 

; several instances of licenses given by him to large sewing machine corapanies, 
the fées on which were regularly paid, and corresponded with the rate allowed 
by the master. We think that the défendants hâve no occasion to complain 
ôf the amount awarded. " 

How many instances of license were there showu does not appear, but 
we think the language of the court fully justifies the conclusion we hâve 
reached hère upon the proofs before us. 

The plaintiffs ask the court, under the statntory authority, to increase 
^he damages, but this we must décline to do. The master reports that 
the défendants haye ijianufactured by the patented process 437,267 
pounds of springs, which, at two cents per pound, amount to $8,745.34; 
and for this sum the plaintiffs are entitied to a decree. Let a decree be 
drawn in favor of the plaintiffs in accordance with the foregoing opinion. 
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FiBSt Nat. Bank v. Merchants' Bank et aL 
{Gvreuii Court, N. B. Qeorgia. June 16, 1888.) 

1. Bbmovai, op Causes — Citizenship — Non-Residbnts of Différent States. 
Whete. in a cause removed from a state court to the circuit court of the 
United States for tlie Korthern district of Georgia, it appears that tlie com- 
plainant is a citizen of the state of Alabama, and tlie real défendant tiaving 
an interest in tlie controversy is a citizen of the state of Ohio, removal hav- 
ing been made by the citizen of Ohio, on motion to remand upon the ground 
that the citizenship of the parties was not such as to give the circuit court 
jurisdiction, held, that the cause was removable. 

8. Samk^Phocbdubb. 

If it is irregular to file an afladavit and bond for removal the day before tak- 
ing a formai order making movant a party and removing the cause, such ir- 
regularity is cured by an order the next day making him a party and reciting 
the fact as to the flling of tbe bond and removal of the cause. 

Hoke & Burtcm 8m.iik,ior VciQ vcioiion. 
Hopkins & Glm, and Jvlim L. Brown, contra. 

Newman, J. This is a motion to remand, and, in order that the 
question presented may be understood, a brief statement of the case is 
regarded as necessary. On the 13th day of July, 1887, the First Na- 
tional Bank of SheSield filed its bill in equity in the superior court of 
Fulton county, Ga. , against the Merchants' Bank of Atlanta, on the fol- 
lowing statement of facts: On the 14th and 15th days of June, 1887, 
com plainant had on deposit $8,000 with the défendant. Prior to that 
time complainant had been dealing with the Pidelity National Bank of 
Cincinnati, Ohio, forwarding checks tosaid bank, and said bank depos- 
iting in place of said checks currency to the crédit of complainant in 
New York. Prior to said time the Fidelity National Bank had been 
perfectly solvent, and was a bank which did an immense business, and 
complainant had dealt with it quite a length of time. Just before or 
about the 14th day of June, 1887, said bank, through its officers, had 
squandered its money in sudden wild spéculations in wheat and "futures" 
of dififerent characters, and it had become totaliy insolvent; yet it con- 
tinued to deal with complainant withoutgiving complainant any notice of 
its changed condition, and fraudulently concealed such changed condition 
from complainant with fuU knowledge of l)he fact that complainant was not 
informed of said changed condition. By reason of said fraud the said 
Fidelity National Bank induced complainant on the 14th and 15th days 
of June, 1887, tosend it two checks for $4,000 each on the Merchants' 
Bank of Atlanta. Tbe Fidelity National Bank received the said checks 
two or three days later, and fraudulently sent the same to the Merchants' 
Bank of Atlanta, without forwarding the currency to New York, to be 
deposited to the crédit of complainant, and said checks reached Atlanta 
on or about '20th day of June, but the Merchants' Bank bas never paid 
eut said $8,000 to the said Fidelity National Bank, and still bas the 
same. 

, v,37E.no.l8— 42 
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The prayers in the bill are for a decree requiring the Mercbants' Bànk 
to pay complainant $8,000, and eûjoining them from paying it to the 
Fidelity National Bank. Temporary injunction was granted. On Oc- 
tober 8, 1887, an order was passed making David Armstrong, receiver 
of said Fidelity Bank, party to the cause, and thereupon, on the same 
dây, upon pétition of said Armstrong, an order was passed by said su- 
perior court removing the qause to the éircuit court of the United States. 
It is said in favor of tbis motion, in the first place, that the pétition for 
reœoval, together with the bond and afBdavit, was filed in the state 
court on |the,7th day of October, 1887, and that David Armstrong, as re- 
ceiver, was not made a party défendant until the next day, the 8th day 
of October. An examinatipn of the record shows this to be true. It 
fiirther shôwâ that on the 7th day pf October, the attorneys for com- 
plainant consenled in writing that Armatrong, as receiver, be made a 
party défendant to said cause, and on the 8th day of October the court 
passed an order in which it is recited that Armstrong, as receiver, hav- 
ing been made a party in the cause, and having caused bis appearance 
to be entered by his soliciter, and hâving made and filed a bond and af- 
fidavit as required by law, said cause is rémoved to the circuit court of 
the Uriîted States. I think that by this order the discrepancy in dates 
and the itregularities alluded to were cured- It seems that on the 7th, 
when the receiVer filed his pétition for removal, be had.not by formai 
order been made a party ; but I do not think that fîling would hâve the 
éflfect to take from the court ail jurisdiction to proceed further in the 
same, for it would seem that this proceedmg by Armstrong to remove, 
when lie wflB really not a party to the cause, would hâve no effect, and 
it required the order of the court, passed on the next day, making him 
a party, to give the proceediugs any force and effect whatever. I do 
not think, therefore, the position ofcounsel for complainant that the mat- 
ter alluded to ïequires the cause to be remânded can be sustained. 

It is said. in the next place that the location of the Merchants' Bank, 
it being a Gèorgia. corporation, defeats thé right of removal in the case. 
This would be true if the Merchants' Bank was a party to the controversy 
in the case, having an interest therein to be determined, but the record 
shows that it is only^ a nominal party. In the language of the pétition, 
it is "but a stakeholder" of the' fund in controversy, and it is apparent 
that the entirelitigation and contention will be between the other two 
parties. The Merchants' Bank having no. interest whatever therein, it 
simply holds the money to abide the judgment of the court as between 
the other two parties. Bacon v. Rives, 106 U. S. 99, 1 Sup. Ct. Rep. 3. 
But it is said that, even if .this be true, that the real and only contro- 
versy in the case is between the Sheffield Bank and Armstrong as re- 
ceiver of the Eidelity Bank, then the citizenship and résidence of the 
parties is not such as to give this court jurisdiction by removal. In 
that aspect of the case it is a controversy between citizens and. résidents 
of différent states, neither of whom is a citizen or résident of Georgia 
The deciéionsof this question dépends upon the construction that should 
be given the act of March 3, 1887. By the first section of that act, the 
circuit courts of the United States are given "original cognizance, con- 
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current with the courts of the several states, of ail suits of a civil nature, 
at conimon law or in equity, where the matter in dispute exceeds, ex- 
clusive of interest and costs, the sum or value of $2,000, in which there 
shall be a controversj' between citizens of différent states." By the sec- 
ond clause of the second section of this act "any other suit of a civil nat- 
ure, at law or in equity, of which the circuit courts of the United States 
are given jurisdiction by the preceding section, and which are now pend- 
iug, or which may hereafter be brought, in any state court, may be re- 
moved into the circuit court of the United States for the proper district 
by the défendant or défendants therein being non-residents of that state." 
In the latter part of section 1 is this provision: "And no civil suit shall 
be brought a^ainst any person by original process of (or) proceeding in 
any other district than that whereof he is an inhabitant; but, where the 
jurisdiction is founded only on the fact that the action is between citi- 
zens of différent states, suit shall be brought only in the district of the 
résidence of either the plaintiff or the défendant." It has been assumed 
by some courts, without any discussion of the subject, and without any 
reason giveh therefor in their published opinions, that the language 
quoted frorn section 2, as to removals, applies to the language last quoted 
frora section 1. Yuba Co. v. Mining Co., 32 Fed. Kep. 183; Foundry 
Co, V. Honebind, 5 S. E. Rep. 745; Mining Co. v. Markell, 33 Fed. Rep. 
386; Harold v. Mining Co., 33 Fed. Rep. 529 ;> 'Effany v. Wike, 34 Fed. 
Rep. 230. , 

In the case of Gavin v. Vance, 33 Fed. Rep. 84, Judge Hammond, 
after stâting that "the contrary view is neither impossible nor improba- 
ble, nor yet unreasonable," concludes that section 2 refers to the latter 
part of section 1. See, also, Tiffany v. WUce, 34 Fed. Rep. 230. In 
ail the cases that I hâve just cited, with one exception, the plaintiff was 
a résident of the district in which the suit was pending, and a décision 
of the question presented hère was unnecéssary. My conclusion as to 
the proper construction of thèse two sections is différent. I do not think 
that it can be said that jurisdiction is given by the language quoted from 
the Jatter part of section 1. It relates to the locality in which suits may 
be brought by original "process or proceeding," and is intended Ibr the 
benefit of défendants. It provides where they may be required to an- 
swer suits originating in the fédéral courts. Jurisdiction is conferred on 
the circuit courts by the first part of section 1, and that jurisdiction, 
when founded on citizenship, is between citizens of différent states, pror 
vided the jurisdictional amount is involved; and it is to thaï portion of 
the section, instead of the latter part, fixing the place, where suits may 
be brought by original "process or proceeding," section 2 refers. "Re- 
moval of Causesj" by Judge Speeh, of the Southern district of Georgia^ 
§ 21 et seg., and analysis C; Paies v. Railway Co. , 32 Fed. Rep. 673; Short 
V. Railway Co., 84 Fed. Rep. 225, (approving the Fales Case;') Vinalv. 
JmproîwmcntCo., 34 Fed. Rep. 228. 

'Since th^ opinion was filed, Juâgei Bbgwek, in the case of Bailroad Co. v. ]jnmber 
C!o., 87 Fod. Itop. 8, bas aunounced a différent view from ttiat announced in his concur- 
rence itt the-eiaso of Harold v. Mining Co., 33 Fedi Repj 539. • - • 
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Côunsel for Armstrong, receiver, hâve argued that thé court may re- 
tain jurisdiction of this case because of the fact that Armstrong is a re- 
ceiver of a national bank; and they further urge that it is a suit for 
"winding np the affairs" df a national bank, within the meaning of sec- 
tion 4 of the act of 1887. I would not be inclined to concur in this 
view of the matter, but as jurisdiction of the case is retained for reasons 
hereinbefore expressed, it is unnecessary to pass upon this question. My 
conclusion is that the motion to remand this case must be denied. 



Hills v. Richmond & D. R. Co. 
{OireuU Court, N. J). Oeorgia. Jiine 16, 1888.) 

1. CoTjRTS—JuKisDicTroK—CARMBBS— Injuries to Passekgèrs. 

Arallroad company, whoae road extends frôm Atlanta, Ga;, through South 
Carolina to Charlotte, N. C, the olBee of its division superintendent being 
in Atlanta, may be sued in the Qeorgia courts by a citizen of Georgia, for 
Personal injuries received whlle traveling on its road in South Carolina, es- 
pecially where it appears that the train on which the accident happened was 
being operated under the superintendent's control. 

3. Kaileoad Companibs — Actions— Service of Peocess. 

Under Code Ga. g 3407, which provides that the lesaee of a railroad shall 
be liable to suit of any kind in the same court/ or jurîsdiotiôn as the leasor 
before the lease, service of summons in an action against a lessee^rallroad 
Company by leaving a copy at the office of the superintendant in the couhty 
in which the déclaration allèges were and are situate the principal oflQces of 
the lessor and iessee, is good. 

N. J. <Sc T. A. Hammond, for plaintiff. 

Pope Barrow and Jackson & Jackson, for défendant." : 

Newman, j. The demurrer filed in this case makes the question that 
the cause of action did not originate in the county of Fulton or state of 
Georgia, but did originate in the state of South Carolina, therefore the 
Georgia courts hâve no jurisdiction. That foreign corporations may be 
Bued in Georgia is weU settled. Berry v. Railroad Go., 39 Ga. 554; In- 
surance Co. v. Oarrugi, 41 Ga. 660; Wilsonv. Danforth, 47 Ga. 676; BaU- 
road Go. v. Railroad Go., 51 Ga. 458. The qualification to this rule is 
stated to be that it cannot be sued for wrongs done or contracta made in 
anothér state. This is said to be decided in the case oî Bawknight v. In- 
surance Go., 65 Ga. 194. That was a suit on a foreign judgment against 
a foreign Insurance company. The décision of the court is that "Geor- 
gia courts hâve no jurisdiction of suitsm persoriam against a foreign cor- 
poration unlessthe contract sued on has been .fiaade in, Georgia, or the 
Georgia agent is connected therewith within thè scope of his authority 
as the maker of such contract." It is said by defendant's counsel that 
the samfe hile applies to torts as is hère laid down as to contracts, Gon- 
ceding ail this, and foUowing this décision, canit:be said that the Geor- 
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gia agent of the Richmond & Banville Raîlroad, who is served hère, had 
no connection with the cause of action? ïhe whole record shows that 
E. Berkeley, who was served, was the superintendent and manager of a 
continuons Une of railroad running from Atlanta to Charlotte, N. C, 
through the state of South Carolina, and that plaintiff, while aboard a 
train of cars running over this line, through, and while in, the latter state, 
was injured by what is alleged to hâve been the bad condition of the 
track. Of this track the officiai served was in charge as the division su- 
perintendent of the défendant corporation. Moreover, he is not merely 
an agent, as in the Bawknight Case; he is a division superintendent, op- 
erating and controlling an extensive line of railroad. I do not think, 
conceding that the rule laid down in that case is correct, that it is appli- 
cable to the tacts of this case. 

It appears, in addition to this, that the plaintiff is a citizen of Geor- 
gia. Shall it be held that a citizen of this statè is required to leave the 
principal place of transacting the business of that division of a road on 
which he was injured to go into another state to serve a subordinate of-. 
ficer who would, presumably, immediately forward papers served to.the 
superintendent in Atlanta? I think not. The plea to the jurisdiction 
in this case sets up substantially thesame défense as the demurrer, while 
the language of the plea attempts to bring the case within the case in 55 
Ga., mpra. I think the wholé record, taken together, shows that the 
track on whiph the alleged accident happened, the train which was de- 
railed, and the employés in charge of the train, were under the snperin- 
tendent's charge, and consequenÙy the matter in which the cause ofi ac- 
tion originated was within the scope of his authority as such superin- 
tendent. This view of the subject controls the further question made, 
— that a railroad company in Georgia can only be sued in thé county 
where its principal office is located, or where the wrong was commltted. 
It is a foreign corporation, the lessee of the Atlanta & Charlotte Railway. 
The déclaration allèges that the principal office of the lessee is, and that 
of the lessor was, in Fulton county, Ga. Service is made by leaviug a 
copy at the office of the superintendent in Atlanta, Fulton county, Ga. 
Code, § 3407; Acts 1884-85, p. 49.' 

I think that the court has jurisdiction, and that the service is good. 
Tlie demurrer to the déclaration must be overruled, and the plea to the 
jurisdiction held insufficient. As to jurisdiction of the United States 
courts in cases of this character, see Sayles v. Insurance Co., 2 Curt. 212; 
Block V. Railroad Co., 21 Fed. Rep. 529; U. 8. v. Tdephme Go., 29 Fed. 
Rep. 17. 

'"Thelesseesof ^nyrailroad * * * shall be liable to suit of aay kind In tho 
sàme court or jurisdiction as the lessors or owners ot the railroad were hefore the 
leaso." 
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Prbeman d. Thé XJndaunted. 

{Cireuit Court, K D. California. February 15, 1889.) 

ÇONSTITTJTIONAI, LAW — INTERSTATE COMMERCE— PiLOTS—HaLP PtlOTAGE. 

Pol. Code Cal. § 2466, imposes half pilotage on vèsaels wlien a pilot is de- 
clined, but section 2468 exempts "from ail charges for pilotage, unless a pilot 
be actually eraployed, ail vassels coasting between San Francisco and any port 
in Oregon, or in Washington or Alaska territories. and ail vessels coasting 
between the ports of this stfité." Rev. St. U. S. § 4287, provides that"no rég- 
ulations or provisions shall bè Bdopted by any state which shall make any 
discrimination in the rate of pilotage or half pilotage, between vessels sail- 
ing between the ports of one state, and vessels sailing between the ports of 
difleretit States." Betd, tbat the California statute is void for uulawful dis- 
crimination, and half pilotage cannot be collected under it. 

In Admiralty. Appeal from district court. 

Libel by E. M, Freeman against the ship XJndaunted, for half pilot- 
age. The district court dismissed the libei and libelant appeala. 
P. G. PFïgfjfinton, for appellant. 
Mfton Andros, for appellee. 
Before Sawyee, Circuit Judge, 

Sawyer, J. This is a suit for half pilotage, the captain of the Un- 
daunted, a registered American vessel, having relused to employ a pilot 
when leaving the port of San Francisco, for the port of New York. 

The only question is, whetlier the statute of California allowing half 
pilotage, is nol in confiict with the statute of the United States upon 
the subject, and therefore, void. Under section 2466 of the Politicai 
Code of California, vessels of her dass are required to pay "five dollars 
per foot draft, and four cents per ton for each and every ton registered 
measurement," and half pilotage when a pilot is declined. But section 
2468 "exempts from ail charges for pilotage, unless a pilot be actually 
employ ed, ail vessels coasting between San Francisco and any port in 
Oregon, or in Washington, or Alaska territories, and ail vessels coasting 
between the ports of this state," thereby excepting thera from the opéra- 
tion of the gênerai provision of section 2466. Thus by the express pro- 
visions of the state statute, a discrimination is made between " vessels 
coasting between San Francisco and any port of Oregon, or in Washing- 
tonj or Alaska territories, and ail vessels coasting between the ports of 
this state," and "vesselssailing between the ports" of California and any 
of the otherstates of the Union — the discrimination being against ail the 
last-named vessels, the latter being required to pay half pilotage when 
théy décline the services ()fj>i pilot, while the former.arewholly exempt 
ff bih hàlf pilotage under the same cîrcumstances and conditions. But 
section 4237 of the Revised Statutes of the United States provides that 
"no régulations or provisions shall be adopted by any state which shall 
make any discrimination in the rate of pilotage or half pilotage, between 
vessels sailing between the ports of one state, and vessels sailing between 
the ports of différent states * * * and ail existing régulations, or 
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provisions makiqg any such discrimination are annuled and abrogated." 
Thus this çxpress provision of the statute, renders void the statute of 
California citêd, It is claimed, however, that as this vessel sails around 
Cape Horn to New York, and may touch at some foreign port on the way, 
it is not "coasting" between the two ports of San Francisco and New 
York. But, if this be so, the provision of the Revised Statu tes cited, 
does notsay "coasting," but "vessels sailing" between the ports of the 
States. This vessel is, clearly, within the terms of the provision. The 
provision is constituiional , and vplid under the clause of the national 
constitution authorizing congress to regulate commerce between the gtates. 
The case of S^migue v. ITiompson, 118 U. S. 90, 6 Sup. Ct. Rep. 988, 
is in point, and covers this case. The ship Undaunted, therefore, is not 
liable for half pilotage, and the decree of .the district court mi;i8t be af- 
firmed and the libel dismigsed, and it is so ordered. 



Deguieb et al. v. St. Joseph Lead Co. 

(Ciremt Gouti, É. D. Mmouri, S. D. February 9, 1889.) 

ADVEBisï! Possession — Actiow.fok Wipb's Land Dubing Covektttbb. 

It is the law in Missouri tliat the adverse possession for the statntory period 
wbich will defeatthe hasband's sole right of possession ofhis wife's lànd 
will Ukewise defeat an action Of ejectment theref or brought by tihe husband 
and wif e jointly. 

At Law. Ejectment by E'mily Deguire aiïd Paul W. Deguire against 
the St. Joseph Lead Company. > On motion to strike eut part of reply. 
Reynolds & Rdfe a,nd Samud L. Isbéli, for plaintiffs. 
Carter & Weber and Ûharles Nagel, for défendant. 

Breweb, J. This TS an action of ejectment. The plaintiffs are hus- 
band and wife. Their title, as alleged, is by deed to the wife frOm her 
father, on March 7, 1848, she béing then unmarried. For one défense 
the answer pleads the 24 years of limitation. As a reply to that défense 
plaintiffs allège that they were married in October, 1848, and that ever 
since that date, and at the date when her right ofaction accrued,she bas 
been, and is now, a married woman, the wife of the other plaintiff, and 
under the disabilityof covérture. This part of the reply défendant moves 
to strike but, and thç,t motion présents the question under considération. 
In the case of VuUe v. 0benhamef.&2 Mo. 81, the suprême court held in 
a case like this that the seisin of husband and wife was joint, and there- 
fore her as WeU: as his right ofaction was barred by the 24 years' statute. 
In Dyer v. WMer, 89 Mo.' 81, the doctrine of- the former case was over- 
rnled, and it Was held that dùring covérture the Wife had no right of 
entry, and therefore the statute pf limitation was not running against 
her; that the husband had thç, exclusive right pf possession ofhis wife's 
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lands, and therefore could alone maintain an action for possession. Ap- 
plying the doctrine of either case, and the marriage does not obviate the 
défense of the statute of limitations. If the doctrine of the former case 
were to be folio wed, then both his and her rights were barred years ago. 
If the latter case, then she has now no right of action, never has had one, 
and his right of action was barred by the statute. It is the dùty of this 
court to follow the rulings of the suprême court of the state in a matter 
of this kind, and of course the later décision is the law of the state, and 
must be followed hère. This brings about this cùripus resuit: The title 
of the land is in her, yet neither she nor her husband can now recover 
the possession; yet this is the logical resuit of the' law as now affirmed 
by the suprême court. During coverture the right of possession is in 
the husband. He could convey away that right. He alone could sue 
for its recovery; and the statute of limitations may run against the en- 
forcement of that right as against any other. That I hâve not miscon- 
strued the rulings of the suprême court, I note the fact that in the first 
case Judge Hough dissented, and prepared a vigorous dissenting opinion, 
in which he afSrms just the propositions that I hâve laid down. I quote 
this language: 

"It has been held, too, in this state, and it is the ruie generally, in the ab- 
sence of statutory provisions on the subject, that the marital interest of the 
husband may be sold under exécution for the debts of the husband, and that 
ithe purchaser of said interest will be entitled to the possession of the entir» 
estate to the exclusion of the wife. Bllenmann v. Thompson, 10 Mo. 587. 
Now, I am wholly at a loss to comprehend how it is that a purchaser at aa 
exécution sale can acquire an estate which tlie exécution debtor does not pos- 
sess; and it is equally beyond my compréhension how, under our law, a man 
can convey that tô wliich he has no right, so as to conter title upon his gran- 
tee. For, if the husband has no exclusive right to the possession, he can eon- 
fer none. It must be that the husband is entitled jure mariti to the posses- 
sion of his wife's fee-simple lands, and it was so held by this court in the casa 
of Bledsoe v. Simms, 53 Mo. 305, Surely the person who is for the time being 
entitled to the possession is the only person who can be disseised. Such per- 
son alone has a right of entry, for a right of entry cannot exist where there is 
no right to the possession. If the wife were entitled jointly with her husband 
to the possession, a sale under exécution of the husband's right, or a convey- 
ance by him of such right, would uiake the purchaser atthe sale in the on» 
' case, and his grantee in the other, a tenant in conimon with the wife of the 
right of possession. But such is not the effect of either. I conclude, there- 
fore, that when it is said that husband and wife are jointly seised in right of 
the wife, référence is made to the whole estate, as held by them both, and not 
to the interest of the husband alone. Husband and wife are jointly seised in 
fee in right of the wife. When his interest is said to be in right of his wife, 
it is intended simply to mark the dérivation, as well as the extent, of his in- 
terest, but it does notamountto an assertion that such interest is to be shared 
with any one, or that it is a joint interest. It is apparent, at ail e vents, from 
text-boolîs and the adjudged cases, that his interest is separable from hers, 
both by his own act and by opération of law, and that, when so separated, she 
lias no riglit of entry until its détermination. Such being the case, it would 
seem logically to follow that his is an interest in land which is subject to the 
statute of limitations, and will pass to one who holds it adversely for the pie» 
scribed period as eft'ectually as it would by an exécution sale or a quitclaim 
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deed. Now, his right of entry would be barred in 10 years. Being thus 
barred, and his right of possession having thereby passed to the adverse occu- 
pant, how couid the wife ipaintain an action of ejectment during the cover- 
ture? If the husband is in her right — that is, through her title and by vir- 
tue of the mariiage — solely seised of the rigl>t to the possession, it is cleài* 
that she could not sue; and, if it be true that a disseisin of both, and that a 
suit for the recovery of the wife's lands from one who holds them in adverse 
possession, must be brought in the joint names of husband and wife, and that 
neither can sue alone, as is maintained by some authorities, how can an action 
be maintained by tliem after the husband has been barred by the ten years' 
adverse possession?" 

And in the later case the suprême court expressly déclares that it 
adopts the views in the dissenting opinion of Judge Hough in the earlier 
case. It is unnecessary to add more. The law of the state of Missouri 
is thus clearly disclosed in the quotatiou above made, and, being the law 
of the State court, is the law of this. The motion to strike out that part 
of the reply will be sustained. I deem it unnecessary to consider the 
other questions presented by counsel in their motions and demurrer, for 
this is fatal to plaintiffs' action. 



United States v. Starnes. 
(Distrid Court, JD. South CaroUna. Febrnary 7, 1889.) 

1. Intekhal Rbtbkub Laws— Offenses— Rbtaii. Liquok Dbaleh— Médicinal 
Pbepabations. 

One who salis a médicinal préparation, knowing that it contains an intoxi-; 
cating quality, to be used as a beverage, or with the knowledge that it was 
purchased to be used as a beverage, is a retail liquor dealer, within the mean- 
ing of the United States statutes providing for the punishmént of persons 
carrying oh the business of retail liquor dealers without payment of the spé- 
cial tax. 

S. Same. 

Where the dealer, after having sold such préparation to a customer, who, 
in his présence, or with his knowledge. used it as a beverage, continues to 
sell it to the customer, the jury rnay find him guilty of such offense. 

8. Samb. 

Bo, alsd, if the préparation is but a disguised form of spirituous liquorB, in- 
tended for use as a beverage. 

Indictment for Carrying on the Business of a Retail Liquor Dealer 
Without Having Paid the Spécial Tax. 
L. F. Youmans, U. S. Dist. Atty. 
W. J. Cherry and /. B. Bdl, for défendant. 

SiMONTON, J., (charging jury.) The défendant, a merchant of 
Lancaster, is indicted for carrying on the business of a retail liquor 
dealer without having paid the spécial tax. He sold by the bottle a 
compound known as "Burton's Bitters," not having paid the spé- 
cial tax as a retail liquor dealer. The jury, from tjie évidence,, must 
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answer thèse questions: Bttrton's Bitters, are they a genuine medi- 
cihe, dèsignéd feolely for médicinal piirpdses, or were thëy, as charged 
by the govenimènt, a disguised forûi of spirituôtis liquors, intended for 
usé as a beverage? If Burton's BitterS were intended as a medicine, 
did they contain enough alcoholic ojaterial to give an intoxicating qual- 
ity ? Did the défendant selLthem as a medicine, for médicinal purposes, 
and hone other? Did he sell them as a beverage, or did he know that 
they were " purchased from him to be used as a beverage? Were they 
used by purchasers in his présence, and with bis knowledge, as a bever- 
age j and did he continue to sell them to such purchasers after that 
knowledge was acquired? If the bitters are simply an intoxicating 
drink in disguise, and defendaiit knew this, you can find him guilty. 
If the bitters contàin an intoxicating qùàlity and are really a medicine, 
or are intended for médicinal purppëés, and défendant, knowing that they 
could intoxicaté, sbld them t(j be used as a beverage, or with the knowl- 
edge that they were purchased to be ùsed as a beverage, you may find 
Mm guilty. If he sold the bîtiiérs to any of his customers, and they, 
in his présence, or with his knowledge, used thé bitters as a beverage, 
and with the knowledge thus acquired he continued to sell to them, you 
may find him guilty. 



UNrràifi StaTbs V. Howard»' 
■' {District Oourti S. 2). Alabama. Fébruary 18, 1889.) 

1. /PBRJtTRTr — ApPIDATIT FOB ÇOÎIMtrTÀTlbK OI- HOMEBTEAD ENTBY. 

Défendant entered a bon^estead clalm, and on application to commute bis 
entry to a casb entry be made afBdavit, July 80, 1887, tbat he had actually 
moyedon tbe said land in Deçeàiber,1886; tbat bis actual résidence bad been 
on the land up to taking said oàth; that bis résidence théreonbad been con- 
tinuons; and that he bad not resided or boarded elsewhere than on said land 
since commencing bis résidence tbereon. Defendant's o^tb was made be- 
.! (oré ft judge of probate. SÏÏ«W, tbat the statements sworn to were not such 
as are reguired or authorilècl by law to be made'by an applicant for a pré- 
emption, homestead, tir a ntimestéad commutation entry, under Kev. St. U. 
, S. §§ 3263, 3389-3391. Tbey were irrelevant and immaterial, and perj ury could 
éot De predicated on tbènn.' " 

8. SaME— COMPBTENCT OP TRIBUNAL — PeOBATB JuDSE. 

Under Rev. St. TJ. S. § 5893, denouncing tbe crime of çerjury, and declaring 
j . that the oath must be taken b«fore some "compétent tribunal, oficer, or per- 
Bon, " as the judge of probate had no authority to administer such oath, an 
indictment for perjury will not liB. 

Demurrer to Indictment for Perjury. 

Défendant entered a quarter section of land in Escambiacounty, Ala., 
ùndér Rev. St. U. S. § 2289, airid afterwards, iinder section 2301, com- 
muted his homestead entry iûtc) a Cash entry. The willfully false declara.- 
fiohsi or statements which thë deifendant is charged to bave màde are con- 

'Reported by P. J. âamilton, £sg,Mof the Mobile bar. 
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taîned in bis affidavit of July 80, 1887, maqle at the time bis application 
and proof to commute bis homestead to cash was made, and to the trutb 
of whicb déclarations or .statements the défendant made oath before tbe 
judge of probate in and for the county of Escambia, in tbis state. Thèse 
déclarations or statements, as set out in thg indictment, are, in substance, 
that défendant actually moved on said land in Decemberi 1886; that 
bis actual résidence bas been on said land up to the filing or taking said 
oath; ,that bis résidence tbereon bas been actual and continuous; and 
that he bas not resided or boarded elsewbere than on said land since 
commençing bis résidence tbereon, — wbiçb statements tbe indictment 
allèges were material,. and were willfully false, and contrary to wbat de- 
fendant believed to be true. The indictment containstwo counta, wbich, 
as respects any matter now to be determined, do not substantially differ, 
except that the second count allèges that the statements were subscribed 
and sworn to, and that the défendant therein stated he had built a bouse, 
and had a half acre of land fenced and in cultivation. 
. John D. Bumett,!]. S. DÏBt.Atty. 

J. M. Davison, M. B. Kelly, J. J. Parker, and Wm. D. McKinstry, for 
défendant. 

ToDLMiN, J. , (after stating thefads as above.y The controUing questions 
raised by tbe demurrers are — First, as to the authority of tbe judge of pro- 
bate to adminîster tbe oath upon the falsity of whicb tbe indictment is 
laid; and , second, wbether tbe oath was one required by law of défend- 
ant in tbe particular matter to wbich it relates. To constitute perjury it 
is essential that tbe oath was administered ia tbe manner preecribed by 
law^ and by some person duly authorized to administer the same in the 
matter or cause wberein it wastaken. U. S. v. Deming, 4 McLean, 3; 
U. S. V. Babcock, Id. 113; U. S. v. WUœx, 4 Blatchf. 391; U. S. v. Our- 
tis, 107 U. S. 671, 2 Sup. Ct. Rep. 507; 3 Whart. Crim. Law, §§ 2244, 
2245. And the oath must be one required by law in such a case. U. 
S, V. Nickerson, 1 Spr. 2B2; Linnv, Com., 96 Pa. St. 285; Peoplev. Fox, 
25 Mich. 492; State v. Orurnh, 68 Mo. 207; Gibsm v. State, 44 Ala. 17; 
White V. State, 1 Smedes & M. 156. In making final homestead proof 
tinder section 2291, Rev. St. U. S., the homestead settler may make the 
affidavit and proof required by that section in support of bis claim be- 
fore the register or receiver, or before the judge, or, in bis absence, the 
clerk of some court of record. If the homestead settler does not wish to 
remain five years on the land, the law permits bim to pay forit with 
cash, and to obtain a patent therefor from the government. In other 
words, be may abandon his rights under the homestead law, and avail 
hiniself of the benefits of the law granting pre-iemption rights. See sec- 
tions 2301, 2259, Rev. St. When tbis is done it is called a "commuted 
homestead entry." The affidavit required to be made by tbe settler in 
such case sball be made before tbe register or receiver, or before the clerk 
of tbe coïtnty court, or aome court of record of tbe county and state 
or district in wbich tbe land is situated. See act of congress of June 
9, 1880, (1 Supp. Rev. St. U. S. 542,) and section 2262, Rev. St., 
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Trhich prescribes the oath of thè pre-emptionist. "It is fundamental în 
the law of criminal procédure that an oath before one * * * who, 
although authorized to administer some kind of oaths, but not the one 
which is brought in question, cannot amount to perjury at common law, 
or subject the party taking it to prosecution for the statutory offense of 
willfully false swearing." U. S. v. Ourtis, supra. The statute déclares 
that the oath must be taken before some "compétent tribunal, officer, or 
person." It means that the oath must be permitted or required by the 
laws of the United States, and be administered by some tribunal, officer, 
or person authorized by such laws to administer an oath in respect of 
the particûlar matters to which it relates. Section 6392, Rev. St. A 
person cannot be convieted of perjury for taking a false oath before one 
not empowered by law to administer the oath. State v. Phippen, 62 
lowa, 54, 17 N. W. Rep. 146. So the question is whether the judge of 
probate was, at the time of thé oath taken by défendant, authorized by 
the laws of the United States to administer such oath. The matter on 
which the perjury is assigned grew out of an affidavit made by the de- 
fendant on his application for a commutation of his homestead entry un- 
der section 2301, Rev. St. U. S. The statements sworn to, and which 
are alleged to be false in the indictment, are not the statements required 
or authorized by.law to be made in the affidavit of an applicant for a 
pre-emption, a homestead, or a homestead commutation entry. See sec- 
tions 2262, 2289-2291, Rev. St. U. S. They were therefore whoUy ir- 
relevant and immaterial. Perjury cannot be predicated upon them, 
however false they may be. Oath as to mère surplusage and immaterial 
statements cannot support a conviction for perjury. The officer before 
whom the oath was taken had no power to construct a new oath, différ- 
ent frorh that prescribed by the statute. My conclusion is that thejudge 
of probate had no authority in law to administer the oath charged in the 
indictment, and that the said oath was not one required by law in such 
a case as that set out in the indictment. The indictment is therefore 
fatally defective,- and the demurrer to it should be sustained. It is so 
ordered. 



Jn re Cosenow. 
{Circuit Court, E. D. Michigan. February 6, 1889.) 

1. AbMT and NAYT — ElTLISTMElîT — MlI^OBS — DlSCHABGB — CONFINEMENT POB 

Désertion. 
A minor soldier of the army, in confinement under a charge of désertion, 
, will not be discharged from military service until he has been released from 
such confinement. ' 

3. Same. 

A minor's contract of enlistment is not void, but voidable. 
8. Same. 

It seems that if he be over 16years of âge he can only be dischargedupon 
the application of hia parent or guardian; otherwiae. if he be under 16, or if 
he were insane or intoxicated at the time of his enlistmeot. 
{SyllabiLSÏy the Court.) 
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Habeaa Oorpvs. 

The petitioner sought the discharge of his son, Cari Cosenow, from the 
army of the United States, upon the ground of his infancy at the time 
of his enlistment. From the return of the commanding ofEcer it ap- 
peared that Cosenow was enlisted at Fort Wayne, Mich., under thename 
of Fred. Smith, on the 16th day of March, 1887, for the term of five 
years; that on the 3d of May following he deserted from the service, and 
remained away until his appréhension, on the 28th of December, 1888; 
that a charge of désertion was preferred against him, and he was tried by 
a court-martial; and at the time of filing the pétition, the court-martial 
had sent its proceedings to the reviewing authority for action, and that 
he was then held in custody awaiting the resuit of such action, It fur- 
ther appeared from the return that, after the désertion in May, 1887, he 
again enlisted under the name of Kasenow, and was discharged on May 
10, 1888. At the time of his enlistment he swore he was 21 years and 
7 months old. From the testimony of his parents, however, it appeared 
he was still a minor. 

J. B. McOracken, for petitioner. 

Charles T. W'ilkins, Asst. Dist. Atty. 

Beown, J. By Rev, St. § 1117, "no person under the âge of twenty- 
one years shall be enlisted or mustered into the military service of the 
United States without the written consent of his parents or guardians, 
provided that such minpr has such parents or guardians entitled to his 
custody andcontrol." The power of the fédéral courts to discharge sol- 
diers who hâve been enlisted in violation of this section is now so well 
settled that a citation of authorities is unnecessary. 

The only complication in this case arises from the fact that thesoldier 
has been tried upon a charge of désertion, and is now in custody, await- 
ing the disposition of his case by the reviewing authority. By the for- 
ty-seventh article of'war "any oflBcer or soldier who, having received 
pay, or having been duly enlisted in the service of the United States, 
déserts the same, shall * * * sufiFer, * * * j^ time of peace, 
any punishment, excepting death, which a court-martial may direct." 
Petitioner claims that if it be once conceded that his son's enlistment 
was in violation of law, he was never duly enlisted, and a court-mar- 
tial had no jiirisdiction to try him for désertion. In our opinion, how- 
ever, section 1117 refers only to such recruits as bave gone through the 
form of an enlistment, and hâve thereby become subject to the rules and 
articles of war. The prohibitory language used in section 1117 is re- 
peated in section 1118, which déclares that "no minor under the âge of 
sixteen years, no insane or intoxicated person, no déserter from the mil- 
itary service of the United States, and no person who has been convicted 
of a felony, shall be enlisted or mustered into the military service." The 
enlistment of a recruit in violation of either section is equally illégal, and 
the proposition of the petitioner amounls to this: that any soldier who 
conceives he has been illegaUy enlisted, either by reason of his minority, 
or byreason of his insanity or intoxication at the time of enlistment, or 
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by reason of a prior désertion from the military service, orof hîs having 
been convicted of a felony, màytake the law iûto hîs own hands, ïi,nd 
dessrt the? service: without any other liabilitj'- than that of establishing 
hjs disability, if he happen to be apprehended as a déserter. We are 
aot prepiared to adopt so dangerous a doctrine. Carried to its legitimate 
exteiît, it wbuld authorize any recruit, upon the eve of an important batT 
tle, or after the commission of any military offense, to abandon his col- 
ors, perhapsin the very face of the eneœy; and the officer who should 
order his arrest would be liableas a. trespasser. To our minds the very 
Btatementof this proposition is its own answer. There is no doubt what- 
ever of thepower of congress to authorize the enlistment of minors, even 
•K'ifiiout the consent of their parents, and to that extent to abrogate the 
comraon-iaw disability of the infant to con tract. U. S, v. Bainbridge, 1 
Mason, 71; In re Davison, 21 Fed. Rep. 618. In case of an illégal enlist- 
ment, the rights of the soldier and of his parents are abundantly pro- 
tected by an appeal to the secretary of war under the fourth article of 
war, or by a writ of habeas corpus issuing from any fédéral court. An en- 
listment contrary to law is not void, but voidable. If the soldier and 
his guardian both consent to his serving, the enlistment is binding, and 
the only object of obtaining the consent of the guardian in writing is 
that it cannot bé retracted. So long as the verbal consent of the parent 
or guardian is not withdrawn by the commencement of proceedings to 
obtain his release, the recruit is bound to military service, and is sub- 
ject to the rules and articles of war. There is a marked distinction be- 
tween the language used in sections 1117 and 1118. By an express pro- 
viso in the (former, the enlistment of the minor is valid, in the absence 
of parents or guardians entitled to his custody and control. Indeed, the 
decided weight of authority is that the recruit is estopped by his own 
oath of fuli âge; that, as to him, the enlistment is valid and binding, 
and that no one but his parentsr or guardian can claim his discharge. 
In re Heam, 32; Fed. Rep. 141; In re Davison, 21 Fed. Rep. 618; U. S. 
V. Gibbon, 24 Fed. Rep. 185; In re Besmck, 25 How. Pr. 149; Menges 
V. Camac, 1 Serg. & R. 87. It is true, there are one or two cases to the 
contrary, but the point does not seem to hâve been carefuUy considered, 
and in our opinion the position taken is unsound. Be McNulty, 2 Low. 
270; U. S.V.. Hancheti, 18 Fed. Rep. 26. Upon the contrary, if a 
minor under the âge of 16 years be enlisted in violation of section 1118, 
we should hâve no doubt that such enlistment was voidable at the élec- 
tion of the minor himself. So, if he were insane or, intoxicated, or were 
a déserter or a convicted félon, we see no reason to doubt that he could 
obtain his own discharge upon those grounds. 

As to the liability of a minor to be tried by a court-martial for any 
military offense committed after his enlistment, the cases, with perhaps 
one or two exceptions, are uniform. In the case of Grâce v. WUber, 10 
Johns. 458, it was held by the suprême court of the state of New York 
that if an infant, not liable to be enroUed in the militia, afterwards de- 
eerted the service, he could not be compelled to return, and an action 
of trespass would lie against a person who apprehended and detained 
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him as a déserter. In the court of errors, however, (12 Johns. 68,) the 
case wae reveriSed, and it was held by a majoritjr of the conrt that if a 
person net liable to military duty voluntarily entered the service as a 
soldier, he côuïd lie àpprëhended as a déserter. "The question is not 
whether the contract is valid or void; nor is it whether the soldier is en- 
titled to be dischai^ed from the service or not. The contract may be 
void; and he may be entitled tohis discharge; but itdoee not follow that 
he is to be his own judge, and to discharge himself by désertion. Any 
person detained by military authority or military force may obtain his 
discharge, if he is entitled ta it, by application to the proper civil au- 
thoritiès. But a soldier in actuàl service cànnot be allowed to deseft at 
pleasure." It is true that in Com. v. Gamble, 11 Serg. & R. 93, the ea» 
listment of an infant in the marine corps was held to be valid, but the 
court remarked that there was another independenfrground upon Which 
hè must be remànded, as the recruit was in confihement on à charge of 
désertion; "that the law is clear that he must abide the sentence of a 
court-martial before he can contest the validity of the enlistment. There 
would be a^ end of ail safety if a minor could insinuate himself into an 
aormy, and, after having perhaps jeoparded ^ts very existence by betyay- 
ing its secrets to the enemy, escape military punishment by claimi^g 
the privilèges of infancy." It is true, the authority of this case was 
somewhat shaken by the subséquent case of Com. v. JPox, 7 Pa. St. 336, 
but we regard the earlier case as declaring the sounder doctrine. The 
question was directly decided in 1865 by Mr. Justice Dillon, of the su- 
prême court of lowa, in Ex parte Anderaon, 16 lowa, 595, in whichthe 
court refused to inquire intp the validity of an enlistment where the re- 
cruit was held to answer to a charge of désertion, and remànded him to 
the military court for trial. A like ruling was made by Mr,, Justice 
Bacon in the suprême court of New York in Re Beswick, 25 ,How. Pr. 
149; by Mr. Justice Mkekick, of the suprême court pf Massachusetts, in 
Re Dew, 25 Law Rep. 538; and, inferentially at least, by the suprême 
coui;t of ijassachusetts in McGonologue'a Case, 107 Mass. 170, and Tyîer 
V. Pomeroy, 8 Allen, 480, 501; and by Judge Lowell in Re TTatt, 8 
Fed. Rep.. 85. It is true, in some of thèse cases the language of the 
st^tute was npt as sweeping as that contained in section 1117, but the 
décisions were not put upon that ground. 

The pnly case opposed to this view, to which pur attention bas been 
cajled, is that of In re Baker, 23 Fed, Rep. 30, in which it was held 
that a court-martial could not retain jurisdiction of ,an enlisted minor 
nnder charges of désertion, We bave read this case with great care, but 
are unable to çoncur in the opinion of the le^med judge, that the eifect 
of the statute is to make the enlistment so absolutely void that the re- 
cruit could not commit the crime of désertion, and that a court-martial 
could not retain jurisdiction under the charge. 

Our conclusion is that the court-martial had jurisdiction of the offense 
«pmmitted by the recruit, an(^ that he must be remànded to await the 
resuit of his trial. 
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American Bell Tel. Co. v. Wallacb Electric Tbl. Co. 

{Circuit Court, S. D. New York. February 4, 1889.) 

1. Patents pob Inventions— VAliditt—Stake Decisis. 

Former décisions of the circuit and sapreme courts upon the validity and 
construction of the Bell téléphone patents are to be followed in cases involv- 
ing them in which there is no new évidence. 
3. Same— Anticipation. 

The Bell patents being for a process as well as an apparatus, they would 
not be invalid because the apparatus used in developing the process was pre- 
viously known, and therefore the House patent of 1868 does not render them 
invalid. 
8. Same— Evidence— Admissibilitt. 

The Bonta patent of 1887 having been introduced for the purpose of show- 
ing that articulate speech can be transmitted on the make and break principle, 
ought not to be considered, in the absence of expert testimony that the appa- 
ratus is operative upon that principle. 

In Equity. 

Bill by the American Bell Téléphone Company against the Wallace 
Electric Téléphone Company, for the infringement of complainant's pat- 
ents. 

E. N. Dicherson and James J. Stcrrson, for complainant. 

James A. Whitney, for défendant. 

Wallace, J. In directing a decree for the complainant in this cause 
it seems sufficient to state that the examination of the record, which haa 
been made to ascertain whether the case now presented is distinguisha- 
ble in essentials from the cases which hâve already been decided in thiS 
court and by the suprême court, does not disclose anything materially 
new. No useful purpose would be served by an extended discussion of 
the questions ôf law and fact which hâve been so exhaustively treated in 
the allument and brief 6f counsel for défendant, because nothing of in- 
terest càn be added to what has already been said in the previous opin- 
ions of the courts. The construction which has been placed upon the 
Bell patent by the courts is, of course, to obtain now, unless it ought to 
be modified because something new in the state of the prior art has been 
shown. It would be strange if anything new, of value, could be shown 
after the thorough exploration and exposition of the subject made by the 
most compétent experts and counsel in the efforts to defeat the patent, 
and escape the charge of infringement in former litigations. In the 
Molecvlar Cbtse,' which was decided by this court, the défense was prepared 
with great care, and argued with the best ability; the record in other 
cases was introduced, including the testimony of the experts who testify 
for the défendant in the présent case; and no point of attack or défense 
was neglected by the défendant. There is nothing in the présent record 
bearing upon the nature of Bell's invention, the meaning of the claims 
of his patent, or what constitutes infringing apparatus, of any real im- 

>82Fed.Eep. 211. 
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portance, which was not considered în that case. The House patent of 
1868 was not brought forward in that case at the hearing, but may be 
disposed of by quoting a single remark in the qpinion of the suprême 
court in regard to the Reis apparatus:' "His [Bell's] patent would be 
quite as good if he had used that apparatus in developing the process for 
which it was granted." The Bonta patent of 1887, which seems to bave 
been introduced for the purpose of showing that articulate speech can 
be transmitted by a make and break current, ought notto be considered, 
in the absence of any expert testimony to show that the apparatus is op- 
erative or opérâtes upon the make and break principJe. So far as the 
case involves the charge that Bell by surreptitious changes in his appli- 
cation after it was filed in the patent-ofBce pirated the invention of Mr. 
Gray, the charge bas been considered by the suprême court^ upon sub- 
stantially the same évidence, and pronounced to be unfounded, although 
the issue was not presented by the pleadings. At the présent hearing, 
after listening to the very ingenious and elaborate argument of the de- 
fendant's counsel, in which nothing was omitted that could assist his 
cause, the theory of fraud seemed to be so utterly unwarranted by thp 
facts Ihat argument in reply was deemed superfluous. The usual de- 
cree for an injunction, and for an accounting based on the infringement 
of claim 5 of patent No. 174,465, and of claims 3, 5, 6, and 7, of pat- 
ent No. 186,787, is ordered. 



Root v. Thied Ave. R. Co. 

(CHreuit Court, 8. B. Neus York. February 4, 1889.) 

Patents for Inventions — Pkiob Use. 

The jmprovement in the construction of cable railroads, for which letters 
patent No. 362,162, Augustl, 1882, were granted, was devised by the patentée 
in the expectation of being employed to build a certain road, and was utilized 
by the owner of such road at great cost, and was of a permanent nature. 
The patentée was superintendent of the road, but reserved no control of the 
invention, and suggested no change in it, and made no examination of the 
road for the purpose of ascertaining its efflciency. Held, that the use of the 
invention in such road after its completion and in its regular opération was 
public, and not expérimental, though tbe patentée testiâed that he had doubts 
of its durability, he never having expressed them to the owner of the road; 
and such use having been for more than two years before the application for 
the patent, the patent is invalid. 

In Equity. Bill for the infringement of a patent. 
George Harding and George J. Harding, for complainant 
lih-ost & Coe, for défendant. 

Wallace, J. The complainant sues for infringement of letters pat- 
ent granted to him August 1, 1882, (No. 262,162,) for an "improve- 

»Dolbear v. Téléphone Ce, 8 Sup. Ct. Rep. 778, 785. «Id. 778. 

V. 37F.no. 13— 43 
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ment îh^ the constrùetion of cable tailroads." Sis application for the 
patent wasfiled September 3, 1881. The California Street Railroad, a 
cable failwây in the city of San Fra;ncisco, was built by the patentée, 
completed, and went into regular opération prior to April 11, 1878, and 
as construbted embodied the invention described in the patent in 
suit. The' défendant insists that this is a public use of the pat- 
ented invention more than two years prior to the patentee's applica- 
tion for his patent, and consequently invalidâtes the patent. The eom- 
plainant contends that this was an expérimental use of the invention, 
and that the application was filed Within two years after the patentée be- 
came satisfied that his invention was à practical success. It is conceded 
that the road as built embodied theinvention of the patent; that Mr. Root 
had complète Charge of the constrùetion of the road, and built it for the 
projèctors; and that it has been bperated evér since April, 1878, as 
built, without any changes or modifications in plan or détails. The 
évidence is that in the early part of 1876 the projèctors obtained a fran- 
chise to lay and operate aèable railway in California street, one of the 
public thorouglifares of the city of San Francisco. In the expeetation 
of being ëihpïoyed as the Consulting eûgineer to build the road, the 
complainant investigated the subjeet of cable roads, and matured the 
inventionin controversy betweén May and September, 1876. In Sep- 
tember, 1876, he disclosed the invention to the projèctors; between 
that time and January, 1877, made a model of it; and in February, 
1877, laid down an expérimental section of the cable railway embody- 
ing the invention in the yard of the Central Pacific Railway Company 
in San Francisco. His invention was adopted by the projèctors, and 
work was commenced upon the fetructHire in July, 1877. The road cost, 
with the equipment, $418,000. It was about twp miles iri length, and 
the road-bed and tunnel construction cost about $225,000. Frora April 
9, 1878, the structure has been in regular, successful use as a street rail-; 
way, carrying passengers for pay'. ■ Up to the time when the complain- 
ant made application for the patent in suit, and until 1883, the complain- 
ant was snperintendent of the road for the owners. In explanation of his 
dclay in making the application for the patent the complainant testifies 
that lie dîd, not wish to patent the invention if the structure proved 
weak or undesirâble, and he did not feel sufficiently certain of its dura- 
bility and geiieral practicability uùtil thç year 1881; that there was no 
way but; by tjfialin a publie street, through a longperiod of time, to dé- 
termine to what extent the moving of cars and the street trafSc over a 
rail connected to iron work without the intervention of any wood would 
afiect the durability of the structure, t)v to what extent changes of tem- 
pérature and the èffect of watèr ànd rust woûld tend to separate the irOn 
work from the concrète in which it was imbeddéd; and thati while he 
believed there was more than an even chance of its proving a dura- 
ble aiid désirable structure, he had ëomé doubts in his own mind; and 
was influehcëd àlso by thè doubts expressed by others in whose judg-' 
menthe had confidence. He admits that he never expressed thèse 
doubts to the projèctors, either while discùssing with them the features 
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of his invention, or w^ile tlie rpad was being built, or while he remained 
its superintendent, and after it was completed. In answer to a question 
whether he had any doubtspf the durability of the structure after the 
road was completed, he states that in the spring of 1879, while making 
an extension of the railway , some parts of the structure were exposed, 
and he then saw some indications of the loosening of the yokes in thé 
concrète, and "had some little fear at thàt time" that trouble might arise 
in that respect. Manifestly the complainant received a considération 
for devising and consenting to the use of an invention which waa dfr* 
signed to be a complète, permanent structure, which was to cost a large 
Bum of raoney, and which he knew would not meet the expectation, of 
those who had employed him, unless it should prove to be in ail respects 
a practically operative and reasonably durable one. If he had enter- 
tained any serions doubts of its adequacy for the purpose for which it 
was intended, it would seem that he would not bave recommended 
it in view of the considérable sum it was to cost. At ail events, 
he did not treat it as an expérimental thing, but allowed it to be appro- 
priated as a complète and perfect invention, fit to be used practically, 
and just as it was, until it should wear out, or until it should demon- 
strate its own unsuitableness. He turned it over to the owners without 
reServing any future control over it, and knowing that, except as a sub- 
ordinate, he would not be permitted to make any changes in it by way 
of experiment; and at the time he had no présent expectation of making 
any material changes in it. Hp never made or suggested a change in it 
âfter it went into use, and never made an exaniination with a view of 
seeing whether it was defective, or could be improved in any particular. 

In Manufaduring Go. v. Sprague, 123 U. S. 249, 8 Sup. Ct. Rep. 122, 
it was héld that when it is clearly established that there was a public 
use of the invention bj' the inventer for more than two years prior to 
his application for a patent for it, the burden is on him to show by con- 
vinciug proof that the use was not a public use, in the sensé of the stat- 
ute, but that it was for the purpose of perfecting an incomplète invention 
by tests and experiments. And in defining the distinction between a 
public and an expérimental use the court in that case used the foUowing 
language: 

"A use by the inventer for the purpose of testing the machine, in order by 
experiment to devise additional means for perfecting the success of its opér- 
ation, Is admissible; and where, as an incident to such use, the product of its 
opération is disposed of by sale, such profit from its use does not change its 
character; but where the use is raainly for the purposes of trade and profit, 
and the experiment is merely Incidental to that, the principal and not tlie in- 
cident must give character to the use. The thing iniplied as exeepted out of 
the prohibition of the statute is a use which may be properly characterized as 
sùbstantially for the purposes of experiment. Where the substantial use is 
not for that purpose, but is otherwise public, and for more than two years 
prior to the application, it cornes within the prohibition." 

Tested by the rule thus stated the proofs do not show a use sùbstan- 
tially for experiment, but show such a public use of the invention as nlust 
defeat the patent. The facts are in marked contrast with thosean the 
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case of Elisabeth v. Pavement Cb. , 97 U. S. 126. There the use was solely 
for experiment. In thp lànguage of the opinion in that case: 

"Nicholson wished to experiment on his pavement. He believed it to be a 
good tbing, but he was not sure; and the only mode in which he could test it 
was to place a spécimen of it in a public roadway. He did this at his own 
expense, and with the consent of the owners of the road. * * * He wanted 
to know whether his pavement would stand, and whether it would resist de- 
cay. Its charaeter for durability could nofc be ascertained without its being 
subjected to use fora considérable time. He subjected it to such use, in good 
faith, for the simple purpose of àscertaining whether it was what he claimed 
ittobe." 

Â decree is ordered dismissing the bill with costs. 



Celluloïd Manuf'g Co. d al. v. Russell et al. 
{Circuit Court, 8. J). New York. February 4. 1889.) 

L Patents foe Inventions— Anticipation— Celluloïd— Printing phom En- 
GHAVBD Plate. 

CJaim 2 of lettera patent No. 848 22?, granted August 31, 1886, to the Cellu- 
loïd Manufacturing Company, is for the improvement in the art of printing 
with engraved plates on pyroxyline compounds, consisting in (1) inking the 
plate with an ink containing or consisting of a solvant of pyroxyline and a pig- 
ment, and (2) in subjecting the material to beat and pressure while in contact 
with the inked plate. The testimony of one of two witnesses by whom it was 
sought to prove anticipation was based on hearsay, and none of the producta 
printed in his establishment, and showing the alleged anticipation, were pro- 
duced. That of the other was contradicted in i-iany important particulars 
by the inventors and another. The èxhibits in support of alleged anticipa- 
tions were ail made after the patent. In previous attempts to print on cellu- 
loïd the ink blurred, and was easily erased, while the printing by means of 
the patented process resemblea the flnest engraving on ivory Heid, that the 
process is a novel and Valuable invention; though the materials previously 
existed, they had not been used before in the combination claimed; and that 
the patent is valid. 

2. Samb— Spécifications— Suppicienct. 

The mère failure of the spécification to disclose fnlly the nature of the ink, 
the évidence showing that varions inks containing a solvent of pyroxyline 
cannot be successfully used, does not avoid the patent under Rev. St. § 4930, 
providin^ that défendant may plead that for the purpose of deceiving the 
public the Spécification was made to contain less than the whole truth. It 
must be shown in addition that the omission was with a fraudulent intent. 

8. Samb. 

It is unnecessary, also, m the spécification, to caution against an ink with 
a solvent of such volatility as to make it useless. 

In Equity. 

Bill by the Celluloïd Manufacturing Company and others against Ben- 
jamin Russell and others for the infringeinent of a patent. 
W. D. Shipman and /. E. Hindou Hyde, for complainants. 
B. F. Tkurston and H. M. Euygles, for défendants. 

CoxE, J. This is an equity action for the infringement of letters pat- 
ent No. 348,222, granted to the Celluloïd Manufacturing Company, aa 
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the assignée of M. C. Lefferts and J. W. Hyatt, the inventors, August 
31, 1886, for an improvement in the art of printing upon pyroxyline 
compoûnds. The invention consista in printing upon celluloid by means 
of engraved plates ; the celluloid being subjected to the action of beat and 
pressure while in contact with the inked plate, which, preferably, should 
hâve a highly burnished surface. Any ink which contains a solvent of 
pyroxyline may be used, but one in which the coloring matter is in the 
form of a pigment, and which contains a binding agent, is recommended. 
The celluloid is subjected to beat, from 180 deg. to 230 deg. Fahrenheit, 
to soften its surface ; and to pressure, to cause the material to fiow into 
the engraved lines. Thus a clear and permanent impression is obtained, 
a resuit unknown prior to the invention, The second claim only is in- 
volved. It is in thèse words : 

"(2) The improvement in the art of printing with engraved plates on sur- 
faces of celluloid or other pyroxyline compoûnds, which consists in — First, 
inking the plate with an ink containing or consisting of a solvent of pyroxy- 
line and a pigment; and, second, in subjecting tiie material to beat and pres- 
sure while in conl ict with the inked plate." 

The défenses are lack of novelty, non-infringement, and that the patent 
is invalid because it contains less than the whole truth relative to the 
invention. 

Celluloid is a hard, non-fibrous, non-porous substance, and for a long 
time defied the efforts of the most experienced experts to print success- 
fuUy upon it. The well-known methods of printing on paper and other 
similar material produced no satisfactory resuit when applied to celluloid. 
The ink would blur. It was not indelible. The impression was not per- 
manent. It could be easily rubbed off. It was like attempting to print 
on glass, porcelain, or ivory The efforts to reach a satisfactory resuit 
were long continued, and were only crowned with success after many ex- 
periments had been tried. To devise such a process required invention. 
A mechanic would hâve suggested the ordinary method of printing, but 
it required genius and the originating faculty to bring in the élément of 
the synchronous use of beat, sufficient to soften the celluloid, and uniform 
pressure, in conjunction with an ink containing a solvent of pyroxyline. 
The inventors were not only mechanics, but experts, possessing an un- 
common and peculiar knowledge of the properties of celluloid. One of 
them was, in addition, proficient in the art of printing, having hâd an 
expérience of 10 years; and yet the idea which now seems obvions did 
not occur to them until after rnonths of effort. 

It was stated on the argument, and not denied, that there is not in the 
record a single spécimen of printing upon celluloid made prior to the 
patent. A number of exhibits bave been introduced to illustrate and 
explain the testimony of the witnesses as to what was known prior to 
1884, but the fact is undisputed that they were ail made after the patent 
was issued. This is an unusual, and a most significant fact. On the 
other hand, the exhibits introduced by the complainants as iUustrating 
their process are, many of them, of great beauty and artistic merit. It 
ii? not pretended that anything at aU approximating them in appearance 
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existfid beforç. . . They reseiable theifihest engraving upoû îvory. Many 
çaçp wrigre Btriving.to rçaph thia resUlt, bat the process of the patent was 
thq first one sùcGessfuUy employed. It is apparent now that the step 
wag a.simple one. But six years ago the obstacles seemed insurmount- 
able, even to the most learned and skillful. A traveler who, surrounded 
by darkness and mist, bas lost his way amid Alpine snows, may perish 
^ithin a few steps from the friendly shelter which he seeks. The rising 
sua shows how easily he might bave been saved if he had pressed on for 
a moment longer^ So this record shows how near many prior searcbers 
were to the patented process, but jt also shows that they did not know 
it until the truth was revealed by the light thrown on the art by the in- 
ventors; The conviction is forced upon the mind that they bave taken 
a step in advance; that they hâve given something valuable to the pub- 
lic; and tlierefore that they are entitled to libéral treatment in a court 
0^ equity. Tq ail the able and ingenious arguments of the défendants 
may well be opposed this single fact — no one, prior to the invention, 
ever produced any printing upon celluloïd which is worthy to be com- 
pared to the exhibits of the complainants. 

The record fajls to show anticipation by that high class of évidence re- 
quired in such cases. The testimony of the witn esses Hart and Lee, 
standing alone, might be sufScient, but the force of their statements is 
greatly weakened and impaired by the évidence in rebuttal. The testi- 
mony of Lee, in its important particulars, is based upon hearsay, and 
although several thousand dials, which exhibited the alleged anticipation, 
were printed in his establishment, not one of them is produced in court. 
Hart is not corroborated, except in non-essentials, and he is expressly 
contradicted in many important particulars by both the patentées and 
by Lockwood, to ail of whom he refers as having knowledge that he 
printed on celluloïd from engravgd plates. It is so easy to be mistaken 
in such matters, and there were at the time referred to by Hart so many 
similar opérations which he might bave confounded with the patented 
process, that, even though it cannot be positively demonstrated that he 
is in error, there is at least sufBcient doubt to prevent his assertions from 
overcoming the presumption of novelty arising from the patent itself. 
Some of the reasons for this doubt are stated with distinctness by one of 
the patentées. He says: 

, "In every instance thèse dials [referred to by Hart] were printed from wood 
blocks, or their équivalent, siich as electrotypes or stéréotypes, with an ink 
containing a strong dryer. This ink could be softened and rubbed from off 
the face of the celluloid, leaving no trace behind it. They were evidently not 
printed by the use of beat, as the scratches and marks left in the sheet by the 
process of sheeting it were not removed, which would hâve been the case had 
itbeen pressed against any sui:face while in a softened condition due to beat. 
Tlhis shows me that if Hart: had printed any sucli dials from engraved plates 
I would bave probably seen them among the samples sent to us from time to 
time. This and the fact that he neverspoke to me in regard to such printing, 
and that he sent Mr. Gleason to me for the purpose of learning how totransfer 
impressions oî watch-dials from papet to celluloid, which was necessarily an 
eSipensive, and only à pàrtiàlly succeasful process; and that, when I sent him 
samples of watch-dials printed on celluloid from engraved plates by myself 
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lie acknowledged that they were very beautif ul, and the handsomest thinga 
that he had seen on celluloïd, and that he thought they were valuable, and that 
his Company would purchase them, provided tlie celluloïd werealittle whiter; 
and yet that, during ail this time. and even after the patent issued, he ad- 
vanced no claim' to the invention, or intimated that he had ever printed himself 
from engraved plates, — is conclus) ve to mymind that henever did soprint, or 
that, if he did, the results were unsatisfactory, and of no value." 

The patent being for a process, each ingrédient and each stepisneces- 
sary to make the opération a success. Omit one and failure ensues. 
Each sépara te step of the process may hâve been taken before. Theink 
described may hâve been known. Ail this is unimportant. Itis enough 
that no one before had used Ihe process. The materials may ail hâve 
been ready at hand, but unless they were combined by others in the man- 
ner déscribéd b}' the inventors, there is no anticipation, and nothing 
which defeats the patent for lack of invention. Surely the prioràrt âoea 
not show beyond a reasonable doubt that the ink described by the défend- 
ants was ever used for printing upon celluloïd ixom erigraved plates by 
beat and pressure, or that any one knew that it could be so used. 

Section 4920 provides that the défendant may plead that, for the pur- 
pose of deceiving the public, the spécification filed by the patentée was 
made to contain less than the whole truth relative to his invention. It 
is seldom that a patent bas been overthrown under this provision. It is 
not sufBcieni that the spécification contains less than the whole truth, 
but the omission must hâve been made with intent to deceive the pub- 
lic. It now appears that the accusation under this défense is that 
the spécification did not fully disclose the nature of the ink, the proof 
showing that various inks which contain a solvent of pyroxyline carinot 
be successfully used. The complainants were not advised of thispar- 
ticular charge by the allégations of the answer, which is gênerai, and 
in the language of the statute, and it is insisted that the answer is de^ 
fective in this pârticuiar. There is force in this objection, but it is uû- 
necessary to consider it, for the reason that the proof fails to show thài 
the omission referred to was made with a fraudulent intent. The burden 
is upon the défendants to prove the défense, and they havefailed to doso. 
The spécification is addressed to those having a knowledge of the art. 
To caution them against compounding an ink with a solvent of such high 
volatility as to make it useless in practice, would seera to be urinecës- 
sary. A formula intended for those skilled in pyrotechny, which statés 
that any powder may be used, need hardly add the caution not to use 
dynamite. The common sensé of the operator would téach him not 
to employ such high explosives. There is hardly a controversy upon 
the question of infringement. A construction of the Jiatent which wèllild 
enablé the défendants to esdape the charge would béiHiberal, and oné 
unwarrahted by the proof. The complainants are ehtiiled to the tisupl 
dôcree. ' , 
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Leary et al. v. Hohenstein. 
(Cirmit Court, 8. B. New York. February 9, 1889.) 

1. Patents pob Intentions— Anticipation— Shade-Holdek for Candlbs. 

The shade or globe holder for candies for which letters patent No. 257,037, 
April 25, 1883, to Daniel Leary, were issued, was not anticipated by the En- 
glish patent of 1843, to Ward and Freeman, or of 1850, to W H. Jones, or of 
1864, to H. C. Stearn and another, or by the American patent of 1868, to W. H. 
Hinds, ail of which hâve the capshaped pièce fitting over the upper end of 
the candie, with a hoie for the blaze, to support the structure, and a ring be- 
low to keep it upright, as described in the Leary patent, but none of which 
hâve a shade-holder or shade, or their équivalent. 

2. 8amb— Invention. 

As it was required that the candie be permitted to melt and burn about the 
wick but not to melt below, and that the holder maintain an upright position 
notwithstariding the consumption of the candie, and as this had not been pre- 
viously accomplisbed, and the device became extensively used, the device re- 
quired patentable invention. 

3. Same — Infkinsement. 

Though the patent descrîbés the supports of the shade as attached to the 
ring about the cap-shaped pièce, and as being attached to that pièce, a cap- 
shaped pièce, with the supports attached directly to it, is an équivalent, and 
is an infringement 

In Equity. 

Bill by Daniel Leary and others agaînst Hugo Hohenstein, for the in- 
fringement of a patent. 

H. Aplington, for complainants. 
Louis 0. Ràegner, for défendant. 

Wheeler, J. This suit is brought upon letters patent No. 257,027, 
dated April 25, 1882, and granted to Daniel Leary, for a shade or globe 
holder for candies. The défenses set up and relied upon are want of 
novelty and of patentability. No prior structures are produced, or 
shown by évidence to hâve existed, to bear upon the question of novelty. 
That défense rests whoUy upon an English patent dated in 1842 to 
Ward and Freeman, and an American patent, dated in 1868, to William 
H. H. Hinds, for candlesticks, and an English patent, dated in 1850, 
to William Henry Jones, and another, dated in 1864, to Henry Charles 
Steane and Frank Alexander Steane, for apparatus to prevent candies 
from guttering. Thèse patents do show parts of Leary's structure, and 
notably a cap-shaped pièce fitting over the upper end of the candie, with 
a hole for the blaze, to support the structure, and a ring below to keep 
it upright; but none of them show a shade-holder for a shade above the 
blaze of the candie, nor anything like his complète apparatus, or that 
would answer its purpose, Therefore he was not anticipated by any or 
ail of them. Parks v. Booth, 102 U. S. 96. Thèse prior patents are 
also relied upon to limit the field open to Leary; and counsel for the de- 
fendant urges in support of the other défense that there was no room for 
patentable invention between them and his shade-holder; that a work- 
man might, by the skill of his trade, put the shade-holder upon this cap- 
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shade pièce. If the candie was to stand unchanged, this would be 
easier; but there was more to be dône than to place the shade-holder 
upon a permanent standard. The candie must be of rnaterial which 
would melt with heat, and be consumed as it melted. The device must 
be so arrangea as not only to hold the shade-holder upright in the be- 
ginning, but to maintain it so; and do this by means that would not 
melt-the candie below, and weaken and waste it, and would let it melt 
about the wick, and burn. Apparatus which would extend down upon 
the candie without becoming hot enough to melt it, and extend above 
for the shade-holder, was to be contrived. This would seem to require 
calculation and ingenuity beyond that of a mechanic in the mère exer- 
cise of his calling. No mechanic or other person appears to hâve accom- 
plished this beforé Leary did. When he had done it, his device went 
into extensive use. This shows that it was wanted; and that ordihary 
workmanship had not brought it. What he did appears to amount 
to invention which is patentable. 

The patent describes the supports of the shade as being attached to a 
ring resting about the cap-shaped pièce over the end of the candie, and 
as bein^ attached directly to that pièce. Both of the claims include that 
ring in the arrangement. Neither the plaintiffs' device madéùnder the 
patent, nor the alleged infringement, bas that ring. Generally, a patent 
for combination or arrangement of several parts is not infringed by tak- 
ing less than the whole of 'them. McMurray v. Malhry, 111 U. S. 97, 
4 Sup. et. Rep. 375; Vos» v. Fisher, 113 U. S. 213, 5 Sup. Ct. Rep. 
511. But takingsomeof the parts, with équivalents producing thesame 
resuit for the others, is an infringement. Mder Oo. v. Desper, 101 U. S. 
332; RmbéO, v. lÀndsay,\lZ U. S. 97, 5 Sup. Ct. Rèp. 507, The cap- 
shaped pièce, with the supports of the shade attached to it, is the équiv- 
alent of the same and the ring with the supports attached to that, and 
accomplishes the same resuit in the same manner. The plaintiffs' de- 
vice, therefore, appears to be made according to the patent. The de- 
fendaht's device, which is a copy of the plaintiffs', appears for the same 
reasons to be an infringement. Thèse conclusions hâve not been arrived 
at without noticing carefuUy the décision upon the motion for a prelim- 
inary injunction in this case. Leary v. Hbhenstein,B2 Fed. Rep. 832. The 
case does not appear to hâve been go fuUy presented on proofs then as now. 
The question was somewhat différent, and was in some measure reserved 
to final hearing. As the case is now understood, the patent is valid, and 
the défendant infringes; therefore the orators appear to be entitled to a 
decree. Let a decree he entered that the patent is valid, that the de- 
fendants infringe, and for an injunction and an account, according to the 
prayer of the bill, with costs. 
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Undebwood ef âZ. t). Gerbeb ei oZ. 

(m-cuit Court, B.I). New Torlc. February 18, 1889. 

Patents foe iïfVENTiONS— Anticipatioiî— Manifold Paper. 

The claind m letters patent No. 348.0?3, August 34, 1886, to John T. and 
Frederick 'W.Underwood, for a composition for transf er surfaces for proaucing 
copies of type-writingj is for the cgloring compositioij tberein described for 
the manufacture of a substitute for carbon paper composed of a precipitate of 
dye-mattér in conibinatioti wîth oU, wax, or oleaginous matter, substantially 
as set fortli. That in letters patekSt No. 348,073, issuëd the same day to the 
the same perspns, on an applicatiçn, bearing the sériai number nextsucceed- 
ing that foi; tlie former patent, and tlie same date, for an improved reproduc- 
ing surfadè'filjr type-wrîting and manifolding, is for a sljeet of material coated' 
witb a composition of precipitate df dye-matter, obtatned as described, in 
combination with oïl, wax, or oleaginous substance, substantially, etc. The 
composition in èaçh is the sàmé. Held.ihaX the only advance of the latter 
{mtent is the spreading of the composition on paper, and that such patent is 
void for want of invention, and that a suit based solely upou it caunot be 
maitttaiqed. i ,. , 

In Equity,,, 

Suit by .Jql^n, T. Underwood and BVederick W. Underwood against 
Henry (jrerber and Anton Andréas to restrain the infrijngement of a patr 

Jàjaies A. ffuàson, for complainants, cited, to the poinf; decided in opin- 
ion: Manvijadwring Co.v, ÉaUroad Co., 22 Fed. Rep. 656; McMUlan v. 
;^, IFed. |i^,722. ,^ i; 

■ jSnesm, iSfeeiicfc A'nawiA, for défendants, cited, to same point: Mahnv. 
Èarv^ood, Ï12 U, Sv 354, 6' Sup. Gt. Rep. 174; Lock Op. v. Mosler, 127 
.tr,^. 354,: è Si)p'. Ct. Rep. lUSi.Suffolk v. Hayden,3 WaU. 315; M&rria 
!V.,ifuntmgf4ow,l Paine, 348; Mçdhewav. Flimler, 25;Fed. Rep, 830. 

. I/AOOMBE, J. ) This is a suit brought to restrain the, défendants from 
infringing letters patent 348,073, granted to the complainants August 
;24, 1886, for "an , improved reproducing surface for type-wiiting and 
manifolding.". The cij-cumstances of the case are peculiar, and présent 
what seems to be a novel question. On March 22, 1886, the complain- 
ants filed their application, (known as "Sériai Number 196,200.") The 
patent issued thereon, and now sued on, sets forth that the invention re- 
lates toan improved reproduciug surface adapted to be employed for ob- 
taining, copies of type-writing, or ; other printed or written impressions 
by^meausef -atypei-writer or other printing device, or by the employ- 
ment of a stylvjs, or other writing means; that the transfer surface is 
spread upon a sheet or vehicle, and, when so applied, is adapted to be 
employed in place of the articles of trade commonly known and desig- 
nated as "carbon papers," or "semi-carbon papers." The spécification 
then proceeds as folio ws: 

"('Carbon papers,' or ' semi-carbon papers ') are employed by type-writers 
and others to produce copies of impressions eitlier obtained by a machine or 
by a stylua or other writing means. In carrying out our invention, we em- 



. . tJNDÈEWOdl) € iSÉRBÈB: " 683' 

ploy in the manufacture of our improv'ed trânsfer surface dye-wood solïitibn?, 
or their active principles, which we fllter and précipitate witlî alkalies and 
minerai salts, or with aikalies, acids, and minerai salts, orwith acids or alka-. 
lies alone. After the solution has been flltered, the précipitate is removed 
from the fliteringdevice, and dried. The précipitate is then mixed with lard- 
oil and wax, or their équivalents, and the mixture is then groimd together in 
a warm state. ïhe dye solutions we prefer to employ are obtained from log- 
wood or haematoxylin, the active principle of logwood, Brazil wood, sapan 
wood, peach-wood, madder, or its active principle, — alizarine. Tlie propor- 
tions we find to ans wer well in producing our improved surface are as follows:, 
Take one pound of extract of logwood and dissol\e thesame in one gallonof 
vrater. Then add to the solution one pound of soda and one pound of minerai 
sait, using one of the salts of iron or copper, preferably sulphate of copper. 
The mixture thus obtained is then placed in a filter. After the solution lias 
been flltered, the précipitate is removed from tlie deviee employed foi* fllter- 
ing, and then dried, after which the précipitate is ready for use. To every 
two pounds of précipitate tlius obtained we add one pound of cil and one 
pound of wax, and then grind the mixture, in a warm state, in what is cpm- 
Boonly known as a • paint ' or other suitable grinding mill. The heated mixt- 
ure tli us obtained is then applied to tissue paper or other suitable paper or 
fabric by means of a sponge or other suitable trahsferring deviee. The pâper 
or fabric to which our improved suif ace is to be applied is placed upun a 
heated table, by préférence formed of iron, and heated bysteara; but this;inay 
be varied. In place of employing oil or wax, or both combined, we can eip- 
ploy any other suitable oleaginous matter or combination of oleaginous mat- 
ter having équivalent or approximately équivalent properties." 

The invention having been thus descrihed, the patentées claimed "a 
sheet of material or fabric coated with a composition composed of a pré- 
cipitate of dye-raafter, obtained as described, in combination with oil, 
wax, or oleaginous matter, substantially as and for the purposeB set 
forth." On the same day (March 22, 1886, sériai nuœber 196,199) com- 
plainahts àiso applied for a patent for a "com position for transfer surfaces 
for producing copies of type-writing," and letters patent thérefor (No. 
348,072) were iss^ed to tomplainants on the same day as those sued on, 
— August 24, 1886. The spécification sets forth that the invention re- 
lates to the process of producing a translér surface adapted to be em- 
ployed upon a sheet or vehicle to take the place of the articles of trade 
commonly known and designated as "carbon papers" or "semi-ioatbon 
papers." It then states that thèse papers are employed by type-writers. 
or others to produce copies of impressions either obtained by a machine, 
or by a stylua or other writing mean^, and proceeds to describe the in- 
vention in the identical words used in the other patent, and qtioted 
above. Having thus described their invention, the patentées claiœëd: 

"The coloring composition herein described for thè manufacturé Of a éub- 
stitute for cârbon paper, composed of a précipitât? of dye-matter, in combina- 
tion with oil, wax, or oleaginous matter, substantially as set forth. " 

This novelmethod of manifolding an invention wàs adopted, ascdm- 
plainants state, in order to coraply with récent décisions' of the patent- 
office, interpiîeting rule 41 of that office, and holding that whèrë à;pèr-' 
son bas " inventèd something in an- art, or, aâ it ië Ordiiiarily Càllèd, 'A 
process,' also a machine for carrying ont the procôss, and àlsb the inan-- 
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ufacture or article which îs produced in the opération or the process by 
the machine," he must take eut three separate patents, — one for the pro- 
cess, one for the machine, and one for the product. Ex parte Blythe, 30 
O. G-. 1321; Ex parte Herr^ 41 0. G. 463. Before those décisions the pat- 
ent would hâve contained the common spécification above quoted -vvith 
two separate claims, — one for the process and resulting composition; the 
other for its combination with the paper. The complainants insist that 
their position is precisely the same whether their invention is covered 
by a single patent with a double claim, or by two separate patents. 
Whether this is so, under the circumstances of the particular case hère 
presented, must be now determined. 

The défendants insist that no invention is set forth in either patent, 
and that they do net infringe. For the purposes of the argument upon 
the preliminary objection, however, the converse of thèse propositions 
will be aCcepted. The présent application is to restrain the défendants 
from continuing to infringe; and, for some unexplained and unaccounta- 
bie reason, the complainants sue only on a single patent, and that, too, 
the one whose number would indicate that it was, in time of application 
9,nd of issue, subséquent to the other. Having taken their stand soiely 
upon this patent, what is their position towards défendants, who make 
the composition of matter déscribed in both patents, and combine paper 
with it, as indicated in the one sued on? When differentiated fron;i each 
other, it is found that the only step in advance which the higher-numbered 
patent suggests is the spreading upon paper of the composition déscribed 
in the lower-^numbered patent. In view of the earlier patents and pub- 
lications which hâve been put in évidence, — in fact, considering only what 
is within the common knowledge of ail who bave for upwards of a gén- 
ération manifolded writing by the use of a paper coated or impregnated 
with some pigment, — it is difficult to see what novelty or invention could 
be detected in merely taking a coloring substance already known and ap- 
plying it to paper. If the patent for the composition of matter form- 
ing the coloring substance had been granted to John Doe the day before 
complainants iapplied for their patent covering the application of that 
substance to paper, the latter would be clearly void for want of novelty 
or invention. It follows that if the first-numbered patent were held by 
an assignée of the complainants, near or remote, he could not be held 
an infringer ôf the second patent. Complainants conceded upon the 
argument that an assignée could not be so held except for the com- 
bination of paper with the coloring substance for the purpose named, 
and such a combination is clearly old. The complainants insist that 
their position is precisely the same is if they held a single patent with 
two claims, --rone for the process or composition of matter producing the 
coloring substance; the other for the combination of that substance with 
paper.. This raight be soif they could be considered as holding both 
patents, .^ut in this suit they bave carefully abstained from declaring 
upop the first patent, or even in any way referring to it. Its issuance is 
only kpown to thp court through the défendants, who set it up in défense. 
The, co,mplaiflants base their claim to a monopoly soiely upon the second 
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patent. As that single patent, tried by the usual tests, may stand orfall, 
the case which they make out upon their complaint must also stand or 
fall. One who seeks to enforce the rights secured to him by a patent is 
an Ishmaelite, — his hand against every one, and every one's hand against 
him . His adversary may avail of every publication of the fruits of human 
invention — by letters patent, by printed books, by actual public use — 
as if they were his own. When offered in évidence they may prove net 
conflioting, not anticipatory, or be found otherwise immaterial; but, for 
what they are worth, they are the common property of ail who are called 
upon to justify their acts in the face of a complainant patentée. The 
holder of the patent sued upon in this case must submit it to comparison 
with the first patent as if that first patent were outstanding. By not de- 
claring upon it as- its présent owner, he leaves it to the défendants, to be 
availed of as if it were the property of a Etranger. 

What then is his position ? At the very time when his patent was 
issued the composition of matter which enters into. his combination with 
paper was known, and the right to exclude ail persons from making it 
was conferred upon the holder of another patent. Upon the holder of 
the patent siied upon was conferred the right to exclude ail others from 
combining paper with this composition, but in view of the state of the art 
Buch a grant was void. The cases cited by complainant (Manufacturing 
Co. V. RaUroad Co., 22 Fed. Rep. 655, and McMiUan v. Rees, 1 Fed. Rep. 
722) do not apply. There it waa held that the additional combination 
which the original inventor sought to secure by his later patent was in 
fact a real step in advance. It was held that the description of his in- 
vention in the earlier patent would not preclude him from seeuring his 
additional claim, because that additional claim covered a patentable in- 
vention. "Whether two patents," says the court in the case last cited, 
"cover the same invention, must be determined by the ténor and scope 
of their claims, not by the description in the spécifications." Hère, as 
we bave seen, the combination which the second patent sought to cover 
was not patentable. This suit, based upon it alone, must thereibie fail. 
To the holder of the first patent, whoever he may be, alone belongs the 
right to exclude ail others from making the new composition of matter, 
the only invention which (if the other issues in the case be decided against 
the défendants) was sufBciently novel to warrant the grantiug of letters 
patent. Usual decree for défendant. 
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H. TiBBE & Son MÂncp'g Co. v. Heineken. 
(Circuit Court, s. D. New Tork. February 18, 1889.) 

1. Patents for Inventions— ANTicrPATiON—CoKN-CoB Pipes. 

Letters patent No. 205,816, July 9, 1878, to Henry and Anton Tibbe, the claini 
of which is, "as a new article of manufacture, a smoking pipe madeof corn- 
cob,in which the interstices are flllèd with plastic self-hardening cernent," 
plaster of Pari^ being indicated in the spécification as a suitable plastic cé- 
ment, are void for wantof invention; corn-cob pipes, thêbowlsof which were 
lined with plaster of Paris, or a plastic cernent prepared from meerschaum 
dust, having been manufactured and, sold more than two years before appli- 
cation for the patent. 

a. Sàme— EsTOPPBL TO Dent Validity— Fokmek Licensee. 

'One who has had alicense to sell a patented article is uot thereby estopped 
from questioning the validity of the patent in vindication of acts done since 
the license expired. 

8. Samb — Attohney in Fact. 

One who, under power of attorney from the patentées, conveys the patent- 

; i ; right, and who, under another agreement, recelves a proportion of the pro- 
ceeds of the sale, the patent being conyeyed by the assignée, through mesn» 
coDveyances to the original patentées, who couvey to another, is not thereby 

■ estopped, either by deed or in pais, from denying that the patent is valid. 

In Equity. 

On motibn for preliminary injunction. Bill by H. Tibbe & Son Man- 
ufacturing C!ompany against William L. Heineken for the infringement 
ofapatent. 

Paià Bakewell and Ahram J. Rose, for complainant. 

■ Lovds C. Raegener, for défendant. 

Lacombe, J. This is an application for a preliminary injunction ta 
regtraiù' infringement of letters patent No. 205,816, of July 9, 1878, 
gi'anted to Henry and Anton Tibbe for "improvement in pipes." There 
lias been no adjudication in support of the patent, except a decreé which, 
being on consent, need not be regarded. Complainant insists that the 
validity of the patent has been suitably acquiesced in by the public, 
shoiwing that its sales of articles coverèd thereby hâve run up into the 
millions. The weight of this argument is greatly wéakened by the facts 
Bhown in défense, viz. : That the défendant haS béen manufactUring the 
same pipes continuously, and to a considérable extent, since 1883; that 
the Tibbes, through their solicitor, threatened to prosecute him for in- 
fringement four years ago; that he then rotained counsel, and insisted 
that he had a right to manufacture and sell, communicating that Jact to 
their solicitor; and that he has ever since openly continued the manu- 
facture and sale'of his pipes undisturbed by complainant or his grantors. 
In view of the other facts disclosed by the papers, this branch of the sub- 
ject need not be discussed. We may concède that the letters patent and 
proOf of exclusive enjoyment make out a pnmafacie case, and proceed at 
once to détermine whether defendant's answering atîidavits are sufficient 
to defeat that case. The claim of the patent is: "As a new article of 
manufacture, a smoking pipe made of corn-cob, in which the interstices 
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, are filledwith. plastic self^hardening çememt." In the speciflcation, plas- 
ter of Pariais indicated as a suitable plastic cernent. Inspection of the 
spécification and dra,wing8 indicates that the patentée contemplated se- 
curing a patent upon other features of hîs pipe, such as the shape, stem, 
etc. , but thèse were ail abandoned before issue, and the only claim re- 
tained in the patent is for fiUing the interstices, as above indicated. 
When a dry corn-cob is trimmed and hollowed ont to a shape suita- 
ble for a pipe, it appears from an examination of the exhibits submitted 
with the papers that there are a great many interstices, both on the in- 
side and the outside of the bowl. It further appears from defendanfs affi- 
davits that more Ihan two years prior to the application for the patent 
one Charles F, Willis manufactured corn-cob pipes, known and adver- 
tised as "Jackson Pipçs," which were extensively sold in New York and 

, Philadelphia. The bowls of thèse pipes were lined with plaster of Paris, 

, or a plastic cernent prepared from meerschaum dust. This lining of course 
fiUed up the interstices on the inside of the bowl precisely in the same 
way as does the "plastic self-hardening cernent" of the patent. Such be- 
ing the state of the art, there was no invention in filling the outside in- 
terstices in the same way, and the patent iS clearly void. 

The complainant, however, contends that the défendant cannot be 
heard to deny the validity of the patent, in suit. It appears that in May, 
1879, the patentées Henry and Anton Tibbe gave to défendant an exclu- 
sive licensc'to sell -thèse pipes, agreeing not to appoint any other agents 
to sell, nor to sell or assign the patent without bis consent; he to bave 25 
per cent, of ail sales. This agreement expired by its own limitation Mày 
14^1885, and there is no authority for the proposition that a former 

,. liçeijseé is estopped from questioning the validity of a patent, after his 

license expires, in vindication of acts done subséquent to its terminàtion. 

It is also shown that, the patent standing in the name of Henry Tibbe 

and Anton Tibbe, copartners, they executed a power of attorney to the 

: défendant (June 13, 1879) to sell for them and in their nahies ail their 
right, title, and interest in the patent. By some other agreerhent, not 

' expressed in the power of attorney, he was to reçoive 25 per cent.of the 
proceeds of the sale of the patent-right. Acting under tliis power of at- 
torney, and referring to it as his authority, the défendant çonveyed the 

Ipatehtirièht to orie George Winzer. By variôus mesne conyeyiànces it 
subsequently returned (November 5, 1882) to the firm of Henry and An- 
ton Tibbe, into which partnership one Kauman had by that time been 
admilted. Thèse last, with two other persons, subsequently organized 
the complainant corporation, and çonveyed the patent to it February 1, 

,,'1887. 'Under thèse circumstances, the question arises whether the de-- 
: fendant is estopped, either by.deed or in pais, from denying the validity 
■of the patent. After examination of the documents submitted, and of 

I ithe authorities cited by the complainant, I am inclined to the opinion 

I that lie. is not. The power of attorney was, for ail that appears, révoca- 
ble àt pleasure of the Tibbes; and the conveyance executed by défendant 

, to Winzer was in law tHeir conveyance, not his. It is therefore not his 
own grant that he seeks tb derogate from. The circumstances that, he 
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shared în the profit obtained from the sale to Winzer, and would thua 
be estopped in pai^ from questioning the character of what was sold, might 
be ayailed of by a subséquent grantee, who stood in Winzer's shoes, but 
no authority is cited which would secure the same benefit to the original 
circulator of an invalid patent, except perhaps the English case, Gkambera 
V. Crichley, 33 Beav. 374. On principle there is no more reason why 
the défendant should be estopped, as against the Tibbes, from question- 
ing the validity of their patent beeause he bas shared in the proceeds of 
its sale, than there would be beeause he bas shared in the proceeds of 
the sale of the articles made thereùnder. As the point raised, however, 
is a new one, and a restraining order was granted in the case, the de- 
fendant should only be relieved from its opération upon proper terms. 
Let the défendant give a bond for $2,000, and file monthly statementa 
of the number of infringing pipes sold, with leave to complainant to 
move for an increase of security as the facts may warra,nt. Upon thèse 
terms the motion to continue injunction is denied. 



Bbigham V. CoFFiN et al. 

(Cireuît Court, B. Massaehuêetta. February 15, 1889.) 

Patents fob Inventions— Inventiout—Printino on Rubbbr. 

The spécifications in letters patent No. 283,057, August 14, 1883, to F. E. 
Aldrich, state that the invention consists in a fabric composed whally or partly 
of rubber having usefui or ornamental designs printed or stamped on one or 
both surfaces with an ink or compound of a différent color, by means of roU- 
ersj blocks, or in any other suitable manner, the ink or compound preferably 
containing rubber, caoutchouc, or the like. The ink or compound is dis- 
claimed. Rubber fabrics having ornamental figures printed on them are de- 
Bcribed in the Dunbar & Lothrop patent of December 14, 1875, and the patent 
of March 30, 1880, to Brigham and others. JSsMthat, as the alleged improve- 
meat consisted only in printing upon the fabric witli a différent kind of ink, 
the patent is void for want of invention. 

In Equity. 

Suit by Wilbur F. Brigham, trustée, against Judson H. Coffin and 
others, for the infringement of a pr ' :nt. 
Thomas W. Clarke, for complainant. 
James E. Maynadier, for defend&nta. 

CoLT, J. The patent in suit is No. 283,057, dated August 14, 1883, 
and granted to Frank E. Aldrich, for an improvement in rubber cloths 
or fabrics. The spécification states: 

"My invention relates more especiaily to means for ornamenting the cloth 
or fabric; and it consists in a rubber cloth or fabric composed whollyor in 
part of rubber, having one or both of its surfaces provided with usefui or or- 
namental designs or figures printed or stamped thereon with an ink or com- 
pound of a différent color or shade from the body of the fabric by means of 
rollers, blocks, or in any other suitable manner, the ink or compound prefer- 
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ubly containing rubber, caoutchouc, giitta-percba, or some analogous material, 
as hereinafter more fully set forth and clairied. In carrying ont my inven- 
tion I take an ordinary rubber cloth, preferably gossamer rubber clotb, or any 
fabric coniposed wholly or in part of rubber, and print or stamp its flnished 
surface or surfaces with an ink or eompound of a différent color or shade from 
the body of the goods by means of engraved rollers, blocks, types, dies, or in 
any other suitable manner. I deem it préférable, however, to use rollers, one 
or more being employed, according to the nurnber of colors to be applied, and 
the cloth passed in cuts through the printing-machine after the manner of 
printing calico and similar goods." 

The prier Dunbar & Lothrop patent of Deceraberl4, 1875, exhibits a 
rubber cloth, having on its surface ornamental designs or figures. The 
patent issued to Brigham and others, March 30, 1880, was for an im- 
provement in water-proof fabrics, and the spécification states that the 
invention consists of a light, thin, woven fabric, covered with a water- 
proofing of rubber composition, printed with ornamental colors and figures 
to fèsemble ordinary dress or similar goods. The composition is spread 
upon the cloth in the manner well known in the art, and forms a basis 
for receiving the colors, and holding them in sharp, clear lines, without 
running or blurring, so as to make well-defined and ornamental figures. 
On this prepared surface there is printed, in colors suited thereto, such 
figures and shades as may be desired. From thèse two patents it is man- 
ifest thàt the printing of ornamental designs upon rubber cloth was old 
at the date of the Aldrich invention. If the patent can be sustained it 
must be on the ground that Aldrich was the first to print or stamp rubber 
cloth with an ink or eompound containing rubber, gutta-percha, or s(taie 
analogous material. In his spécification he states that he does net claim 
the ink or printing eompound, as he proposes to make it the subject- 
matter of another patent. Bearing in mind the prier state of the art, I 
do notthink this patent can be sustained. The claims of the patent are 
not for an improved meehanism, but for an improved article of manu- 
facture, which consists in printing ornamental figures upon a rubber fab- 
ric with a colored ink composed in part of rubber. Rubber cloth had 
previOusly been ornamented by printing upon it with one kind of ink, 
and in my opinion it cannot be said to constitute invention to print upon 
it with another kind of ink. The bill sliould be dismissed. 



Maltby V. Geaham et cH. 
{Circuit Court, 8. D. New York. February 7, 1889.) 

1. PaTENTO FOB InVESTIONS— PaTEKTABILITT— NAIL-ExtRAOTOK. 

Keissued letters patent No. 5,602, July29, 1878, toQeorge J. Cape well, degcribe 
anall-extractorhavingamovable jaw worked by a long, hollowarra, in which 
is a heavy rammer àgainst another jaw, shaped for a fulcrum. The jaws are 
driven by the rammer into the wood until they grasp the nail-head. The arm, 
which may be lengthened by drawing out the rammer, acts as a lever over 
the fulcrum, which tightens the grip. A nail-extractor having similar jaws 
v.aTF.no.lS— 44 
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i was described in letters patent No. 107,131, September 6, 1870, to George C. 
Taft. A Bimilar rammer m an arm vas described in letters patent No. 64,- 
852, May 23, 1866, for driving an ice-pick, and in letters patent No. 81,855, 
September 1, 1868, to John Willard, for driving a box-opener, which could 
be iised as a nail-extractor. Held, thàt the combination of éléments in the 
Capewell patent being new, it was patentable. 

3^ SAMB— REISSUB— EXTBNT Oï' Claim. 

The claim of the reissue, which is for a nail-extractor provided with a mov- 
able jaw and fulcrum, in combination with a percussive device, constructed 
and operating substantiaUy as described, is no broader than the daims of the 
original, which were for the combination of a rammer and a hoUow stem 
provided with claws for extracting nails, substantiall:^ as described, and for 
the combination of the hollpw stem, stationary and pivoted claws, fulcrum, 
fulcrum-spring, and sliding ramener, ail operating substantially as described. 
There was therefore no abandpnmènt in acoepting the original; and, the re- 
issne having been applied for within a f ew months, excuses for it are not neo- 
essary. 

In Equity. . 

Bill by Douglass P. Maltby agaînst John H. Grabam and ■William A. 
Graham for the infringement of a patent. For opinion on motion for 
preliminary injunction, see 35 Fed. Rep. 206. 

iVancis Forbes, for complainant. 

George. H, Knight and Harry E. Knight, for défendants. 

Wheeler, J. This suit is brought upon reissued letters patent No. 
5,502) dated July 29, 1873, and granted to George J. Capewell for an 
improvement in nail-extractors. The défenses relied upon at the hear- 
ipg are want of patentable novelty, abandonment in accepting the orig- 
inal patent, and want of foundation for the reissue. The naU-extractor 
o£ this patent bas a movable jaw, working by a long; hoUow arm, in 
which is a heavy rammer, against another jaw, shaped foria fulcrum. In 
use the jaws are placed over the nail-head, and driven by the rammer into 
thewood around thenail until they will graspthe head; then, by motion 
pf the arm, which may be lengthened by drawing oUt the rammer, as a 
lever 0,ver the fulcrum, which tightensthe grip, the nail is drawn without 
much bènding. A nail-extractor with similar jaws, oneacting as a fulcrum, 
and having an arm for a lever, was patented to George G. Taft in letters pat- 
ent No. 107,121, dated September 6, 1870; and a siniilar rammer in an 
arm was described in letters patent No. 54,852, dated May 22, 1866, for 
driving an ice-pick, and in letters patent No. 81,855, dated September 
1, 1868, and granted to John Willard, for driving a box-opener, which 
could be used as a nail-extractor. Counsel for the défendants claim that 
uniting this device to the jaws of Taft's nail-extractor was a mère aggre- 
gation of parts, not forming a patentable combination. This assumes 
that thèse parts do not work together to accomplieh any resuit in a new 
way. But this assumption is not well-founded in fact. When brought 
together and arranged as wàs done by Capewell, they made a diffeireht 
mâchiùe for pulling nails frôm any that had existed before, a,nd ail the 
parts of it worked together to take hold of and draw nails in a manner 
différent from that of any machine before. This seems to amount to a 
new combination and arrangement of parts constitùting an invention of 
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a patentable combinatibn. Loom Oo. v. Higgim, 105 U. S. 580* Gape- 
well màde four claims in his application for the original patent. Thèse 
were reduced on adverse références and rulings to two. One was for the 
combination of a ranimer and a hojlow stem provided with claws for ex- 
tracting nails, substantially as shown and described; the other was for 
the combination of the hollow stem, stationary claw, pivoted claw, ful- 
crum, fulcrum-spring, and sliding rammer, ail operating substantially 
as described. In the reissue the claim is for a nail-extractor provided 
"with a movable jaw and fulcrum, in combination with a percussive de- 
vice, constructed and operating substantially as described. The spéci- 
fication of the reissue is substantially the same as that of the original, 
and the claims of both are for devices and opérations of devices de- 
scribed. The names for devices in each must signify the same things. 
The percussive device of the claim in the reissue is the one described, and 
is the hollow stem and rammer of each of the claims of the original. The 
movable jaw and fulcrum of the reissue are the claws and fulcrum, in- 
oludihg the spring, of the second claim of the original, and the claws of 
the first. The claims of the reissue do not appear to go outside of or be- 
yond the original in any respect. The reissue, therefore, covers nothing 
which was left out of the original, and consequently nothing which was 
abandoned in accepting the original. No réason is shown for the reis- 
sue; but it was applied for within a few months, and was no broader 
than the original. Under thèse circumstances excuses for the reissue do 
not appear to be necessary. Eames v. Andrews, 122 U. S. 40, 7 Sup. Ct. 
Eep. 1073. Thèse views accord with what are understood to hâve been 
those of Judge Shipman in Malihy v. Converrse^^ and of Judge Wallacb 
in M<dtby v. Tool Co. ,* upon this same patent. Let there be a decree for 
a perpétuai injunctiou and an account, according to the prayer of the 
bill. 



Norton Door Chéck & Spring Co. v. Hall et al. 

XCireuit Court, D. Massachusetts. February 6, 1889.) 

Patbntb tob Inventions— Infringement — ^Preuminabt Injunction. 

Letters patent No. 144.936, November 35. 1873. to F. H. Richards for an im- 
provement iu door-springs, descrîbe a cylinder in which is fltted a piston, and 
at the end of which is a screw having a longitudinal groove of varyjng area. 
The pressure of the piston compresses the air in the cylinder, and 'partially 
checks the motion imparted to the door by a, spring. but not entirely, owing 
to the slow esoape of the air through the groove, The escape of air is regu- 
lated by adjusting the screw.. Défendant'» device consists of a cylinder and 
adjusta'We valve at its end, and a piston. A device prier to that of Rich- 
ards ieonsiéted of a tube on the door in which was a piston,' A hole at the 
eiid of: the tube was covered, but not closely, by a valve resting on the end of 
a screw, the size of the vent being regulated by the screw. , A weight on the 
piston was suspended frOdi a cord which passed over a sheave to thie liutel to 

'Notreported. 
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which it was attached. Hdd, that in view of such prior deyice, and of the 
Corliss dash-pot, the question of infringement was so doubtful that a pielim- 
inary injunction should be denied. 

In Equity. On motion for preliminary injunction. 

Suit by the Norton Door Check & Spring Company against Henry J. 
Hall and others to restrain the infringement of letters patent No. 144,926, 
November 25, 1873, to F. H. Richards for an improvement in door- 
springs. The invention is fuUy described in Norton Door Check & Spring 
Co.y. EUiott Pneumatic Door-Check Co. et al., 26 Fed, Rep. 320, except 
that in the cylinder cap there is a threaded hole, in which is located a 
screw having a longitudinal V-shaped groove on one side. The area of the 
groove increases towards the point of the screw, so that the aperture formed 
by it may be increased or decreased by withdrawing or further inserting 
the screw, thus regulating the escape of air. In the Sargent door-check, 
manufactured by défendants, there is a cylinder combined with a piston 
adapted to move in it. As the door opens, the piston is entirely with- 
drawn from the cylinder, but as it closes, the piston enters the cylinder, 
and compresses the air in it. At the closed end of the cylinder is an 
adjustable valve, which permits the slow escape of the air. The door- 
check used in Colt's armory in 1863 consisted of a tube attached at âbout 
the middle of the width of the door on the side facing the jambs in clos- 
ing. Within the tube was a weight suspended at the end of a cord, 
which passed over a sheave near the top of the door, and thence hori- 
zontally to the under side of the lintel to which it was attached, At the 
lower end of the weight was a piston, which fitted the tube so as to 
make it substantially air-tight, and at the bottom of the tube was a hole, 
oovered by a poppet-valve, which, on the descent of the weight and pis- 
ton, nearly closed the hole, so as to permit the air to escape slowly. A 
vertical screw, on the point of which the bottom bf the valve rested when 
in its lowest position, prevented the valve from falling entirely to its seat, 
and by adjusting the screw the rapidity of the escape of the air could be 
regulated. 

Chauncey Smith and George 0. 0. Coale, for complainant. 

Benjamin F. Thurston and John K. Beach, for défendants 

CoLT, J. In the case of the complainant company against the Elliott 
Door-Check Company (26 Fed. Rep. 320) this court sustained the valid- 
ity of the second claim of the Richards patent. No. 144,926, for an im- 
provement in door-springs. The claim was as follows: "The grooved 
screw, I, for adjusting the vent, in combination with thépacking, Hj pis- 
ton, G, tube, D, and coiled spring, F, or équivalent, substantially as herein 
shown and described." In the opinion in the Elliott Case the court said: 
"We must also bear in raihd that Richards was the first to orgàriize a 
machine to check the motion of a door before it closes, and thus prévent 
slamming; and that, therefore, his patent is entitled to a broad con- 
struction." In the présent case I am referred to prioi- devices wMch were 
not before me in the EU'iott Case. An examination of thèse devicés bas 
led me to the conclusion that I may hâve given too broad a construçtioa 
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to the Richards patent in the other suit. Indeed, I may say that the 
Corliss air dash-pot, and the exhibit Colt's armory door-check, now for 
thé first time introduced as évidence, hâve raised a doubt in my mind 
as to the soundness of the construction put upon the second claim of the 
Richards patent in the Elliott suit. From a working exhibit introduced 
by the défendants it would seem to make little or no différence so far as 
checking the motion of the door beforeslamming, whether the adjustable 
screw is plaeed at the side or bottom of the cylinder, provided the piston 
does not fit too closely the bore of the cylinder. In other words, I am 
not clear in my own mind that there is not found in the Corliss dash-pot 
the substance of what is described in the second claim of the Richards 
patent. Further, in the exhibit Colt's armory door-check it is admitted 
that the device consists of a cylinder, a piston, or équivalent, an adjust- 
able vent, a weight, and a valve, which permits the air to enter the cyl- 
inder when the weight is raised by the opening of the door. If we sub- 
stitute a spring for the weight, the combination of devices hère shown 
cornes close' to those found in the second claim of Richards' patent. 
For the purpose of deciding this motion I am not called upon to critic- 
ally compare the Richards device with the Corliss dash-pot or the Coït 
door-check. It is sufficient for me to say at this time that, after hearing 
the arguments of counsel, and upon a careful examination of the évidence 
and exhibits, a doubt is cast upon my mind whether, in view of the 
pHor state of the art, the défendants infringe the second claim of the 
Richards patent. It is my duty, therefore, to deny this motion, and to 
postpone the détermination of the questions now raised to final hearing. 
Motion denied. 



Standard Polding Bed Co. v. Keelee et al. 

{Circuit Court, D. Massachusetts. February 20, 1889.) 

Patents pob Inventions — Inpkingbment — Tbrritokial Rightb of assignées. 
One who purchases a patented article from the owner of the patent-right for 
8 certain territory, bas no rigbt to sell the saine in the course of trade in ter-' 
ritory for which another owns the exclusive territorial right. 

In Equity. On motion for preliminarj' injunction. 
Bill by the Standard Folding Bed Company against G. P. Keeler and 
others for the infringenient of a patent. 
E. Y. Kice, for complainant. 
J. H. Tayhr and Broume dfe Browne, for défendants. 

CoLT, J. Under the agreed statement of facts it is admitted that the 
■complainant is the owner of the exclusive right under letters patent 
^ranted to Lyman W. Welch, numbered 311,623 and 364,875, for im- 
provements in folding beds, for certain territory, including the states of 
New York and Massachusetts; that the Welch Folding Bed Company, of 
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Grand Rapids, Mich., own the said patents for certain terrîtory other 
than Massachusetts and New York, including the state of Michigan, and 
manufacture and sell the folding beds made under the patents in Michi- 
gan. It is further admitted that the défendants purchased a car-lbad of 
said bèds from the Welch Folding Bed Company at Grand Kapids, Mioh. , 
for the purpose of selling them in Massachusetts, and that they after- 

•wards sold, and are now engaged in selling, the said beds in Boston. 
Thé sole question presented by this motion is whether the purchaser 
ofa patented article sold by the assignée of a patent-right for a certain 
defined territory, can, in the course of trade, sell the article in another 
territory, for which another person hâs the exclusive territorial right. 
This exact question bas not been as yet determined by the suprême court. 
In view, however, of the décision in Adams v. Burke, 17 Wall. 453, and 
of the décisions of the circuit courts since that time, I think it may be 
fairly said that the right to sell is not conferred upon such purchaser 
under the patent laws, and that therefore this motion for an injunction 
should be granted. The suprême court, in Adams v. Burke, expressly 
limit the case to the right of the purchaser to use, and they thereby re- 
strict the opinion of Judgé Shepley in the court below (1 Holmes, 40) 
to that extent. " Whatever, therefore," says Mr. Justice Miller, "may 
be the rule, when patentées subdivide territorially their patents, as to the 
exclusive right to make and to sell within a limited territory, we hold 
that in the class of machines or implements we bave described, w'hen 
they are once lawfuliy made and sold, there is no restriction on their use 
to be implied for the benefit of the patentée or his assignées or licensees." 
As thus restricted to the use, the suprême court were divided in opinion, 

. Justices Bradley, Swayne, and Steokq dissenting. Mr. Justice Brad- 
LEY, in his dissenting opinion, takes the position that the patent act gives 
to the patentée a monopoly of use as well as of manufacture throughout 
the United States, and that it authorizes not only an assignment of the 
whole patent, or any undivided part thereof, but to grant the exclusive 
right under any patent to make, use, and to grant to others to make and 
use the thing patented within any specified portion of the United States; 
and that the only consistent construction to be given to the whole act is 
to limit ail the privilèges conferred by it to the district marked out. The 
précise question now raised was béfore the circuit court in Hatch v. Adams, 
22 Fed. Rep. 434, and Judge McKennan there held that the purchaser 
had no right to sell the article in the course of trade outside of the desig- 
riàted limite covered by the grant of his vendor. This case was foUowed 
by Judge Wheelee in Hatch v. HtiU, là. 438. See, also, the sftme case 
in 30 Fed. Rep. 613. I agrée with the conclusions of Judge McKennan 
in Hatch v. Adama upon the jirecise point now raised as to the piirchas- 
er's right to sell. Both in the light of the more récent cases, and as a 
question of ïe^ construction ûnder the patent law, I think thiS motion 
should be granted. Motion granted. , 
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; Indueated Fibee Co. V. Amoskeaq Indueated Fibee Wabe Co. 

(Oireuii Court, D. New Sampshwe. January 81, 1889.) 

Tbade-Marks— "Indtjeated Fibre." 

The words, " indurated fibre, " as applied to wares made of wood-pulp, wWch 
bas been condensed and subjected to baths in linseed oil and resin and baked, 
designate wood fibre which bas been subjected to a hardening process, and 
reifer to ingrédients, quality, and diaracteristics, and are not so arbitrary and 
fanciful as to autborize a préliminary injanction in an action to restrain their 
use as an infringement of a trade-mark.^ 

In Equity. On motion for préliminary injunction. 
WHhur F-, Imnt, for complainant. 
lÀvermore & Msh, for défendant. 

CoLT, Ji This is a motion for a préliminary injunction. The principal 
issue raised ie whether the words "indurated fibre" are the proper subject 
of a trade-œark. The plaintiff corporation is called the "Indurated Fibre 
Company,"and islocated jn Portland, Me., and the défendant corporation 
iscaîled thQ"iVnioskeag Indurated Fibre Ware Company, and is located 
in Manchester, N. H^ Upon the papers before me, itmay be said, I think, 
that the plaintifif is the owner.of the words in question, provided they 
are the subject of a valid trade-mark, and also that the défendant stamps 
its wares with the same words, and further, that the wares made by the 
two companies are generally similar in composition and appearance. To 
grant a motion of this character I must be clearly satisfied of the plain- 
tifi^s légal rights. If I hâve serions doubt upon the question of the right 
of the plaintiff to a trade-mark in the words claimed, this motion should 
be denied, and the issues now raised should be leit for détermination 
upon final hearing. Upon considération of the afïidavits and the author- 
ities referred to by counsel, I hâve a grave doubt whether thèse words 
can constitute a valid trade-mark. It seems to me that they do not suf- 
ficiently point either by themselves or by association, to the origin, man- 
ufacture or oWnérship of the article prodticed, but that they rather indi- 
cate the qualily, class, grade, or style of such article; or, to express the 
distinction in another form, that they are not arbitrary or fanciiul words, 
but are descriptive rather of the quality, ingrédients, or characteristics 
of the manufactured article. Indurated fibre ware is made of wood- 
pulp. From the description given in the affidavits it appears that this 
process consists, in a gênerai way, of first forcing the water but of the 
pulp and condçnsing it, then putting the article in a hot bath of linseed 

* A name alone is not a trade-mark when it is understood to signify, not the particn- 
lar manufacture of a certain proprietor, but the kind or description of thing which is 
.joanufaotured. Hostetter v. Pries, 17, Fed. Rep. 620; Battery Co. v. Electric Ce, 23 
■Ped. Rep. 376. Anything descriptive 6f the prqperties, style, or quality of an article 
merely, is open to ail. Sewing-Machine Co. v. The Gibbens Frame, 17 Fed. Rep. 633. 
The Word» "compressed yeast" IndiCate the character and- composition of an article, 
andarenot the subject of a trade-mark. Flelscbmann v. Newman, 2 N. Y. SUpp. 608. 
In eenexal, as to wbat words will be protected as a trade-mark, see Manufactunng Co. 
V. Stone Co., 35 Fed. Rep. 896, and note; People v. Fisher, S N. Y. Supp. 786. 
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oil and resin, and baking it at a high degree of température, whîch bath 
and baking are repeated several times; and finally dipping the article, in 
linseed oil boiled down to a varnish, and again baking it. Now, it can- 
not be denied, I think, that "fibre," in the sensé in which it is used by 
complainant, means"wood fibre," and that "indurated" désignâtes the 
hardening process to which the article is subjected. It may be that the 
process accoinplishes other résulta besides hardening the pulp, but that 
this is one, and perhaps the main, resuit, I think is quite évident. 
Thèse words, then, "indurated fibre," dénote, in a measure at least, the 
quality, ingrédients, and eharacteristics of the article produced, and in 
view of this I do not think it can be fairly said that they are arbitrary 
or fanciful words, as understood in the law of trade-marks. The au- 
thorities cited by the plaintiflf do not, to mj' mind, support bis position. 
Manufacturing Co. v. Manufacturing Co.,B2 Fed. Eep. 98, was a case turn- 
ing on the arbitrary name "Celluloid." So in Sdchow v. Baker, 93 N. Y. 
69, the fanciful names, "Sliced Animais," "Sliced Birds," "Sliced Ob- 
jecta," in connection with certain games or puzzles, were held capable of 
being appropriated as trade-marks; and the same is true of the other cases 
relied on by plaintiff. The cases cited are good law, but they do not 
apply to this case, because it seems to me that the words now sought to 
be appropriated as a trade-mark are indicative of quality rather than of 
origin or ownership. For thèse reasons I must deny the présent motion. 



The Auqustine Kobbe. 

Révère Copper Co. et al. v. The Augustine Kobbe. 

(Dùtriet Court, 8. D. Alabama. December 23, 1888.) 

Maritime Liens— Seamen—Wages aftbr Skizukb op Vbssel. 

Sailors who ship at New York for a voyage via Mobile to Sonth America 
and return, are entitled, upon the seizure of the vessel ander process at Mobile, 
only to wagea then due, it appearing that they can obtain other similar em- 
ployment at equal or better wages, and there being no proof of any spécial 
damage or of return expenses to their homes, 
Same — Matb — Assistance to Makshal. 

A mate who remains on the vëssel after her seizure, and assista the marshal 
in handling her, acquires thereby no maritime claim to be enf orced against 
the proceeds of the vessel. 
Same— Stbvbdobbs— Statutokt Lien — Eank. 

Stevedorè services do not constitute a maritime claim so as to impose a, 
maritime lien on the vessel; and a state statutory lien for such services is in- 
ferior to liens conferred by maritime law. 
Samb. 

The services of a boss stevedorè in unloading the cargo constitute a statu- 
tory lien ranking after maritime liens. 
Samb— Supplies— Apteb Dischaese op Cbbw. 

One who supplies méat to the vessel at Mobile, and who has been allowed 
therefor up to and after the seizare, cannot be allowed for supplies f uruished 
after the discharge of the crew. 
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6. Samb — Advancbs To Captaik. 

One advancing siims to the captain for necessary dîsbursements of the ves- 
sel ÏB entitled to a maritime lien, but not for sums advanced to him for bis 
own purposes. 

7. Samb— Captain's Dkafts. 

■Where the captain gives drafts on the consignée for necessary repairs, 
•which drafts are accepted by the consignée, a statement by him that they had 
been paid, which he afterwards retracted by sending them to be |)resented 
against the vessel, does not prevent the enforcement of the claim against the 
vessel by one to whom the captain, to avoid seizure. had given a draft in pay- 
ment of the former drafts ■when presented. Commissions and other charges 
above the actaal loan should however be disallowed. 

8. Same— Damages for Bbkach op Chabter-Paktt. x 

If freight has advanced since the exécution of the charter-party, the différ- 
ence is an élément of damage for breach; also commissions provided for in 
the instrument, which apply to advances made under it, are éléments of 
damage; and the claim for thèse damages constitutes a maritime lien on the 
vessel. 

9. Same— Pakol Agbeements. 

Evidence of a paroi agreement by charterers to advance sums to meet drafts 
made previous to .the exécution of the charter-party is inadmissible to vary 
or add to the written contract, which is held to hâve merged ail previous 
agreements. 

10. Samb— Priority— Lex Fobi. 

The priority of liens against a vessel seized under process is governed by 
the lex fort; and a lien of a certain rank given by a state statute for repairs 
made in such state will be recognized as a lien, but not of the rank given by 
the statute. 

11. Samb— Waiveb— Attachmbnt in State Court. 

An attachment of a vessel in a state court, as property. under a misappre- 
hension, and a subséquent release, do not waive a maritime lien on the veËsel. 

12. Same- MoRTGAGB— Rbgibteb. 

A mortgage on a vessel, to be effective against strangers, must be duly r^- 
corded at the port of her owner's résidence. 

In Admiralty. On exceptions to master's report. 

The bark Kobbe was seized at Mobile September 12, 1888, under libel 
of the Révère Copper Company, for copper daimed to hâve been fur- 
nished at New York to her as a foreign vessel. The captain had given 
sundry drafts paj'able at Pensacola, whither, under a charter to Chiesa, 
(see Chiesa v. Conover, 36 Fed. Rep, 334,) the vessel was to hâve gone to 
take on a cargo of lumber for South America. Calling at Mobile to de- 
liver freight, the master, Conover, whose wife was thç owner, and aboard 
the bark, made what he conceived a more favorable charter than the 
South American one, and so abandoned that. He claimed that he had 
done this on the promise of the new charterers, Martin, Taylor & Co., of 
Mobile, in the présence of J. R. Edwards, to advance about $3,000, to 
be sent holders of the drafts on Pensacola, being about 50 per cent, of 
thèse daims, and thus satisfy them. This agreement was not included 
in the charter-party signed August 31, 1888. The Révère Copper Com- 
pany, learning that the vessel had not proceeded to Pensacola, libeled 
her at Mobile, and other daims were also sent to Mobile for collection. 
After fruitless negotiations Gokey & Son of Jersey City, N. J., libeled on 
September 17, 1888, for repairs made at that place as to a domestic 
vessel, claiming under the New Jersey statute of April 24, 1884, and 
alleging the home port of the vessel to be in New Jersey. This was the 
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allégation of ail pleadings subsequently filed. C. E. Steelman and other 
sailors libeled September 27th, claiming wages for a round voyage from 
New York, where they shipped in July, 1888, for South America via 
Mobile and Pensacola, and return to the United States, alleging that this 
voyage had been broken up by the act of the master at Mobile. A large 
number of other claims against the vessel were then filed from time to 
time by libel or pétition, covering the period from her purchase by the 
Conovers in the fall of 1886 down to the seizure at Mobile. During that 
time the vessel had been fitted out.at Portland, Me., and made a long 
voyage to South America and return under Steelman as master, lasting 
from January, 1887, down to her arrivai at Providence, R. I., May, 1888, 
and embracing sundry adventures and trading trips from point to point 
in South and Central America. At Providence a stevedore named Adam- 
son discharged her cargo of logwood, and Gladdingand Braley advanced 
$1 ,000, which went to pay the seamen's wages for the past voyage. From 
Providence the Kobbe had been towed over to New York harbor, and 
had undérgone coppering and gênerai overhauling at Gokey's doc'-ïs in 
Jersey City. This done, she started on the second voyage to South 
America, in pursuance of the charter Steelman had made with Chiesa at 
Rosario, shipping new sailors at New York for that voyage, and Conover, 
husband of the owner, taking charge as master, with Steelman as mate, 
calling at Mobile in August, where she was seized as above related. On 
October Ist a référence to Richard Jones aé spécial master was ordered 
for the purpose of taking testimony and reporting on the varions claims 
and their priorities., Pending its exécution the Kobbe was sold under 
order of court for $6,350, and the money paid into court by the pur- 
chaser, Edwards, The spécial master reported November 9, 1888, class- 
ing the priority of the claims as foUows: (1) Seamen's wages. (2) Mari- 
time liens: (a) incurred on voyage from New York to Mobile; (6) voy- 
ages in South America and return; (c) voyage out to South America from 
United States. (3) Statutory liens for repairs and stevedores. (4) Mort- 
gage. (5) Claims without lien, (including advances at Mobile by Martin, 
Taylor &Go., Adamson's Providence stevedore claim, and advances of 
Gladdihg & Bïaley there. (6, 7) Claims not proven, flctitious and pros- 
pective, (including seamen's wages for unfinished voyage, and the allégea 
damages of Martin, Taylor & Co.) To this gênerai classification no ex- 
ception was made, but numerous exceptions, passed on in the opinion, 
were filed bycreditors to their own rank in this table. 

G. L. & H. T. Bmith, for Révère Copper. Company. 

HamiUom & Gaillard, for Steelman et al., sailors, and for sundry pe- 
titioners. 

D. Q, &. W. S. Anderson and HamUtona & Gailiard, for Gokey & Son. 
PîUans, Torrey & Hanaw, for Martin, Taylor & Co., and sundry peti- 

tiôners. 

Ji L. «S; 7. £F. Smi^^i, for Doughty and Edwards. 

E. L Smiûi, for Gladding & Braley and Adanison. 

W. Dé McKinstry, H. Chamberlain, and R. P. Deshon, for sundry peti.- 
tioners. 
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TouIjMIN, 3 . , (afier stating ihefacts as above.) The uildîsputed évidence 
as to the seamen is that they dtily shipped at New York on the Ameri- 
can bark Auguidne Kobbe for a voyage from New York via Mobile and 
Pensacola to South America and return, but that on the breaking up of 
the voj'age at Mobile by seizure under the process of the court they were 
hère discharged. Under the circumstances of this case, I cannot allow 
more than the wages due at the time of seizure. There is no proof of 
any spécial damage, and besides the évidence tends to show that they 
could hâve obtained other employment of like character and at as good 
or better wages. I might hâve allowed expenses of return to their homes, 
but there is no proof on this point. Their exceptions are overruled. 
Tfie Sstebam De Antunano, 31 Fed. Rep. 920. 

Waganersupplied méat to the vessel at Mobile, and excepts to not be- 
ing allowed for supplies after discharge of the crew. By analogy to the 
seamen he has been allowed for what was furnished up to and even after 
the seizure, and his exception must be overruled. 

In my opinion the évidence sustains the master's report that Edwards 
paid $40 to the captain for his individual use. This, therefore, is no 
lien upon the vessel. His exception to having his claim for money paid 
stevedores at the captain's request ranked after maritime liens cannot 
be sustained. In this circuit it is well settled that stevedore services do 
not constitute a maritime claim, and that if they are entitled to any lien at 
ail it is under the state statute. The Ilex, 2 Woods, 229. The rule is 
equally well settled hère that a state statu tory lien is inferior to that con- 
ferred by the maritime law, and mugt ranfc after maritime claims. The 
exceptions of Edwards must therefore be overruled. 

The spécial master erred in disallowing the claim of Martin, Taylor & 
Co., for damages sustained by them by reason of the breach of the char- 
ter-party made August 31, 1888. The master found that this breach 
was caused by their default in that they failed to advance sufficient funds 
to satisfy bolders of drafts payable at Pensacola, (drawn on the faith of 
a charter previously made by the master with one Chiesa, which had 
been abandoned,) which Martin, Taylor & Co. verbally agreed to do 
previous to the exécution of their charter-party, and that in conséquence 
of such failure thèse creditors seized the vessel in Mobile, and thus the 
voyage to Europe, for which Martin, Taylor & Co. had chartered her, 
was broken up. But it does not appear from the évidence bofore the 
court that such breach was caused by their default. Any évidence of 
their failure (if there was a failure) to comply with an agreement made 
by them preliminary to the exécution of the charter-party or contempo- 
raneously with it and inconsistent with its terms, cannot be considered 
by the court. Such paroi évidence is inadmissible to vary or add to a 
written contract, which must be held to hâve merged ail previous agree- 
ments, if any. Basty. Bank, 101 U. S. 93, 96; The Ddaware, 14 Wall. 
579. 

But the évidence submitted on the subject is not sufiBiciently clear and 
definite to satisfy me as to the amount of damages to which they are en- 
titled; or as to the items that go to make up their damages. As to this 
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I mil permit further testimony to be taken. If freîght has advanced 
since the exécution of the charter-party, the différence of freight will be 
one of the éléments of loss. The commissions provided for in the char- 
ter-party 80 far as they apply to advances made under it, will enter into 
the loss, and any sums advanced as advanced freight should also be in- 
cluded. But the claim for loss of dogs and chain and for timber fur- 
nished for a yard is a separate claim for supplies furnished, and is net 
a part of the damages for-breach of the charter-party. I consider that 
Martin, Taylor & Co.'s claim for damages from breach of charter comes 
under the head of maritime claims, immediately after towage and pilot- 
age on the last voyage into Mobile, and their exceptions are sustained, 
2%e Maggie Hammond, 9 Wall. 436; The Directw, 34 Fed. Rep. 67. 

Gokey & Son repaired the bark Kobbe on their docks at Jersey City, 
N. J., after her return from a long voyage to South America back to 
Providence, R. I. The master may hâve contracted for the copper in 
New York, but it is amply shown that none was delivered to the vessel 
until she was high and dry on Gokey's docks in Jersey City, when Go- 
key repaired and coppered her. The law of New Jersey gives repairers 
a lien next after seamen, and it is argued for Gokey & Son that this lien 
or priority entered into and was a part of their contract. Gokey & Son 
claim that without regard to what the rule would be in caSes arising within 
the limits of this circuit, in their case, arising in a circuit where a stat- 
utory lien is ranked equal to maritime liens, their lien is a part of their 
contract, and must be enforced in any forum as superior to ail claims ex- 
cept for seamen's wages. I •hâve been much impressed with the able 
argument submitted by Messrs. Hamiltons & Gaillard on the Gokey claim, 
and must confess that I am not certain that my conclusion that the lien 
is a part of the remedy, and not a part of the right, is the correct one. 
If this be so, however, the law of this forum must govern, and that ranks 
Btatutory liens after maritime. So long as I am in doubt as to -vhether 
there is error in the master's report on the claim, I think it my duty to 
sustain it, and overrule the exception of Gokey & Son. If I felt free to 
foUow my individual views on the questions presented, I would sustain 
the exceptions. While this court must recognize the lien given to this 
claim by the New Jersey statute, it can only recognize and treat it as a 
statu tory lien, and, folio wing the décisions in this circuit, must place it 
in a rank inferior and subordinate to maritime liens. The original libel- 
ants, the Révère Copper Company of Boston, furnished in New Jersey 
the copper that Gokey there put on the vessel's bottom, They originally 
claimed a maritime lien, but hâve now amended so as to claim a lien 
under the évidence without defining whether it is maritime or statutory. 
I consider this claim as in the same category with the Gokey claim. and 
the Révère Company's exceptions must likewise be overruled. 

On the return of the vessel from South America, John S. Adamson, as 
boss stevedore, unloaded her cargo at Providence. The master properly 
classes the charge for that service as having a statutory lien ranking after 
maritime liens. Of the amount advanced to the captain by him $93.06 
was shown to be for necessary disbursements of the vessel, and this gives 
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a maritime lien; but the remainder of the advances were to the captain 
for his own purposes, and this could give no lien against the vessel. To 
enforce his claim, Adamson, like Gladding and Braley, who advanced 
at Providence $1 ,000 that went to pay off the sailors of the South Amer- 
ican voyage, attached the vessel in a state court as property, but, find- 
ing they were acting under a misapprehension, finally released her. This 
has been expressly decided net to waive a maritime lien. The Boggs, 1 
Spr. 369. Gladding & Braley are entitled to rank as the seamen whom 
their money paidoff would havedone, and Adamson to claim the $93.06 
advanced the ship; but they are not entitled to claim as a part of their 
debts the costs of the attachment they procured and voluntarily released. 

While in South American seas the Kobbe met with a severe storm, 
■which drove her into Montevideo for repairs, to effect which Capt. Steel- 
man borrowed $570 from Stewart & Williams, givinga drafton one Prin- 
cesca at Rosario, to be paid out of the freight on the cargo which the 
Kobbe loaded for thut place. While at Rosario, Princesca, whowas con- 
signée, told Steelman that thèse drafts which he had accepted were paid; 
but upon discovering, as he claimed, a deficiency in the amount of the 
cargo, Princesca receded from that, andforwarded them, with additions, 
(making a total of $716,) to Rio de Janeiro, to be presented to the ves- 
sel. Steelman took légal advice in the matter, and to avoid seizure rec- 
ognized the claim, paid part, and gave a draft for the balance. This 
draft is now presented by J. F. Whitney & Co., who are in the same 
position as the original lenders. The master, in his report, has allowed 
the amount of the actual loan but refused to allow for the commissions 
and other charges above the actual loan. I sustain the report, and must 
overrule the exceptions seeking now to disallow any payment because of 
Princesca 's statement at Rosario tliat the original drafts were paid. Capt. 
Steelman at Rio acquiesced in the claim when presented, and I cannot 
say he did not act wisely and within the gênerai discrétion the master 
must exercise in a distant foreign port. 

Shortly after purchàsing the vessel, the Conovers gave a mortgage on 
her to Richard Doughty for $3,000, and he is shown to réside, like them, 
in New Jersey. The amount bas been reduced now to $2,000, and this 
is claimed out of the proceeds of the sale made under decree of this court. 
The mortgage was recorded at Portiand, Me., while the home port of the 
vessel, being that of her owner, was in New Jersey. A mortgage on a 
vessel, to be effective against strangers, must be duly recorded at the port 
of her owuer's résidence. Rev. St. § 4192; TheJno. T. Moore, 3 Woods, 
6 1 . That not having been done in this instance, the mortgagee can claim 
nothing except out of remuants, if any, and his exceptions are overruled. 

Steelman, who was mate on the voyage to Mobile, has remained on 
the Kobbe since her seizute, and files a pétition seeking compensation 
for services in aiding the marshal in handling her. Of whatever merit 
the claim might be aa a part of the marshal's expenses, if recognized by 
him, it certainly is not a maritime claim to be enforced against the pro- 
ceeds of the vessel. His pétition and motion must be refused. Except 
as hereinabove modified, the master's report is in ail things confirmed. 
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The AUGUSTtKE KOBBB. 

Kevbbe Coppeb Co. et al. v. The Augustine Kobbe. 

{Dùtrict Court, S. D, Alabama. January 5, 1889.) 

1. Maritime Liens— Àdvaiîces—Bt Chaktbber apter Seizurb. 

A claim for a sum advanced by the charterers aftèi' a vessel bas been seized, 
and while in the custody of the court, cannot be allowed as a lien on the ves- 
sel where the adyânbements are not necessary for the due care and préserva- 
tion of the vessel,,and the charterers hâve actual notice of the seizure. 

S. BAME— SUBBOGATION. 

The charterers are, however, subrogated to therights of the stevedoro, to 
to whom they paid the money, and thus bave a statutory lien therefor, to he 
satisfied eut of tbe remnants, if any. 

In Admiralty. On claim for damages for breach of charter-party. 

The damages allowed by the court after amendaient of the libel were 
calculated on the différence in freight rates between tbe violated charter 
and the one made after the filing of the libel, but under which the cargo 
had actually to be shipped a.t an advance. For main case, and fuU 
statement of facts, see samc: case, ante, 696. 

Pillans, Torrey & Hanaw, for charterers Martin, Taylor & Co. 

HamiUona & Gaillard and others for sundry creditors, amira. 

TouLMiN, J. A plaintiff cannot recover as principal a sum larger 
than he demands by bis déclaration^ but intefest may be added if the 
ad damnum be suflBcient to cover it. 

I hâve disallowed as damages under the breach of the Kobbe charter 
the item of 1343, advanced by libelants as charterers, and claimed as a 
part of such damages, because the same was advanced after the seizure 
of the vessel. From the évidence it appears that this claim arose 
while the vessel was in the custody of the court, and, as it was not 
necessary for the due care and préservation of the vessel, it cannot be 
recognized as a lien. The Young America, 30 Fed. Rep. 790. After the 
seizure the contemplated voyage was broken up and abandoned. There 
was then a breach of the charter-party. After such breach Martin, Tay- 
lor &Co. had noright to increase their damages; and ought not to hâve 
increased them, (as a matter of justice,) by making further advances, 
and I do not think their doing so can be recognized as a lien on the ves- 
sel. I think the principle laid down in the case of The Young America, 
80 Fed. Rep. 790, and of the Esteban de Antmano, 31 Fed. Rep. 921, 
is a just one, and should be applied in this case to the item of $343, 
claimed as a part of the damages sued for. That principle, as applied 
hère, is that when the marshal seized and took into his possession, 
under process from this court, the vessel, she went into the cus- 
tody of the law, and her contemplated voyage was broken up and 
abandoned, and thereby the authority of her owners and of their agent, 
the niaster, to thereafter affect the ship by any contract or conduct to 
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resuit in a Ken on tbe ship, was ended. By the seîzure ail persons 
•were notîfied of the change of control and possession. The proof 
shows that Martin, Taylor & Co. were actually notified. While the ves- 
sel was in the custbdy of the law it is doiibtful whetber on any account 
or for any service (except, perhaps, salvage or collision) any lien could 
arise on the vessel. I think, however, that Martin, Taylor & Co. are 
subrogated to the rights of the stevedore to whom they paid the money, 
and that they hâve a statutory lien therefor to be satisfied out of the 
remnanlg, if any. 



Whitb V. The Emma. 

{CHreuit Court, E. D, Louùiana. January, 1880.) 

Maritimi! LÎbiîb— Sbrtices. 

Libelant was employed by the owner of a boat to run M for her. fie did 
iiot act'in any particular càpacity, but performed ail kinds of services, some- 
times hunting up business for the owner, and doiug work not counected with 
the management of the boat. There was no contract as to how much he should 
be paid for his services. Heldi that he did not hâve a lien on the boat for 
8uch serTices, as it was évident that he relied upon the crédit of the owner for 
hispay. 

In Admiralty. On appeal from district court. 
T. Jf. GiZi, for libelant, 
MHkr & Mnney, for claimants. 

Pabdeb, J. Libel in rem, for services as pilot and gênerai mariner on 
hoard the tug Emma from on or about December 25, 1886, to on or 
about November 16, 1887. The steam-tug Emma ia a vessel of three 
and three-quarter tons. The libelant's testimony is substantially as fol- 
lows: 

"I am a ateam-boat man» — a pilot and carpenter. On the 25th of Decem- 
ber, 1886, 1 was employed by Miss Theresa Mooney to go to the mouth of Lit- 
tle river^ npar the mouth of Black river, to recover the steam-tug Emma, I 
was to go and get it, overhaul it, repair it, and run it for her. I went up to 
make arrangements to buy her, and that night, when I was there, and made 
arrangements to buy her, she thawed out, her water-pipe burst, and ahe sank, 
— ^that was after I had made arrangements to buy her at a certain price, she 
sank, — and we had to haul her up on tbe bank. I did it with what assistance 
I could get there. After raising her, I found the rudder was broken. After 
getting up steam and repairing lier, I had to overhaul her machinery. I did 
it with the assistance of a blacksmith. I tben brought her over hère at Free- 
town, in the port of New Orléans, just across the river. There we hauled 
her on the ways, and I helped to overhaul the engines. The painting I did 
ail myself. After getting through with that, I took her to Bayou Sara, and 
I done very well. I was there one week, and I cleared sixty-five dollars, or 
something in that neighborhood. On the Sunday night after that she took 
flre, after I had been there a week; and through some of my friends. four or 
five of them, (it was late at night,) and myself, we saved the hull. The next 
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day I shoveled the cinders out of her, and overhauled the machineiy again, 
and brought her back to Freetown, or McDonoughville, in this port of New 
Orléans. Hère we hauled her on the ways .again, and we rebuilt her agaln. 
After rebuilding her agaiu, we tools her to l3onaldsonville, and we ran her 
there three or four weeks. I then brought the boat down to the port of New 
Orléans and McDonoughville, and laid her up for some time. After that Lheie 
came a storm, — I think it was in August or September, — and on that day she 
came near going, too; but, through the exertions of myself and friends, we 
saved her. And Miss Mooney sent down that day to find if I was tliere to 
take care of her boat, and she found that I was there, and did save her. I got 
a tug to pump the water out of her. After the storm, I got her ail right, and 
took her over Ihe river. During ail this time, I acted in the capacity, and 
was deckhand, engineer, pilot, head cook, carpenter, painter, or anything you 
want to call it; I done it ail. My services continued up to about the neigh- 
borhood of the lOth of December ; I don't say exactly. ïhey were worth fif ty 
dollars a month. During part of the time I worked under Miss Mooney's di- 
rections, on the ferry-boat Jérôme Hanley, — about two weeks, I should think. 
Under the directions of Miss Mooney, I went ail around town to see if I could 
find work for her; and further, under her directions, I helped her to sell the 
boat to the claimants. I represented to the claimants the condition of the 
boat. I did not represent to them that she was in debt. After I left the serv- 
ice of Miss Mooney, I saw the claimants' agent, — met him on the street. He 
said to me, • That boat was in debt.' That was about the 15tli or 17th of De- 
cember, 1887. He said that boat was in debt, and I told him I knew that. 
That is the flrst he ever said about it. I remarked to him at the time that I 
thought the lady was responsible for ail she owed. 1 never told him before 
nor after the sale that I had a claim upon the boat for services." 

There ia some évidence in the case which contradicts the libelant in 
some particulars; but, in my opinion, it is not necessary to consider it. 
The libelant's déposition may be taken as bis case, and considération of 
it shows that he was acting as the gênerai agent and servant of Misa 
Mooney in ali bis transactions with regard to this steam-tug, and was re- 
lying upon her faith and crédit for his pay, and not in any way upon 
any maritime lien upon the tug. I am clear that from his services no 
maritime lien resulted. According to his own statement, his services 
were of ail kinds; he was master, crew, ship's husband. He had no 
contract fixing the amount he was to be paid. He was sometimes em- 
ployed with the tug; sometimes off from the tug; sometimes in the city 
of New Orléans, hunting up business; and sometimes a mère watcbman. 
Without regarding the question as to whether or not he could be estopped 
by his silence at the time of the sale from claiming a maritime lien, it 
is Bufïicient, to dispose of the case, that he had no lien. A decree will 
be entered dismissing the libel, with costs of both courts. 
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City of Milwatjkee v. The Curtis, The Camden, and The Welcomb* 

(District Court, E. D. Wiseonsih. February 5, 1889.) 

Admibalty— JuBisDicTioN— ToETs— Injurt to Bhidge— State Liens. 

A court of admiralty bas no jurisdîction of a libel in r«TOagadnBt vessels nav- 
igating a river, for damage negligently caused by them to a swing-bridge 
resting on a pier, constructed on tbe bèd of tbe river; nor can a ptate statute 
creating a lien for ail injuries done by vessels to persons or property confer 
such jurisdiction. 

In Admiralty. 

Libel in rem by the city of Milwaukee against ihe steam-barge Curtis, 
tbe schooner Camden, and the Bteam-tug Welcome, for injuries to a 
bridge. 

Eugène S. EUiott, for libelant. 

Alfred H. Bright and M. 0. Krause, for respondents. 

Jenkins, J. The libelant, a municipal corporation, lawfully con- 
structed and maintained a bridge spanning the navigable waters of the 
Milwaukee river. The structure was a swing-bridge, its center resting 
upon a stone pier constructed upon the bed of the river. On the 18th 
of October, 1888, the bridge was damaged by the alleged négligent con- 
duct of the vessels, respondents, then navigating the river. The libel ia 
in rem to recover the damages incurred. It is objected for the respond- 
ents that the court is without jurisdiction of the subject-inatter. In 
cases of tort locality is the test of jurisdiction in the admiralty. The ul- 
timate judicial authority bas determined the principle that the true 
meaning of the rule of locality is that, although the origin of the wrong 
is on the watèr, yet, if the consunimation and substance of the injury 
are on the land, a court of admiralty has not jurisdiction; that the place 
or locality of the injury is the place or locality of the thing injured, and 
not of the agent causing the injury. - The Plymouth, 3 Wall. 20; Exparte 
Inmrance Go., 118 U. S. 610, 7 Sup. Ct. Rep. 25. Within this settled 
principle a tort is maritime, and within the jurisdiction of the admiralty, 
when the injury is to a vesselafloat, although the négligence causing the 
injury originated on land. The Rock Idand Bridge, 6 WaU. 213; Léon- 
ard V. Decker, 22 Fed. Rep. 741 . In the former case it was ruled that an 
action in personam would lie against the owners of the bridge, because 
the injury was consummate upon navigable waters, being inflicted upon 
a movable thing engaged in navigation; but that a proceeding in rem 
against the bridge was not maintainable, because a maritime lien can 
only exist upon movable things engaged in navigation, or upon things 
which are the subjects of commerce on the high seas or navigable wat- 
ers. And so an injury happening throUgh default of the master to one 
upon a veasel discharging cargo at a wharf to which she was securely 
moored, ia within the admiralty jurisdiction, (Leathera v. Blesdng, 105 
U. S. 626;) but otherwise, if the injury occurred to one upon Ihe wharf, 
ÇThe Mary Stewart, 10 Fed. Rep. 137.) In the latter case there is an in- 
v.37F.no.l3— 46 
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advertent remark to the effect that both the wrong and the înjury must 
occar npori thé waterj^-^a proposition not sustained by authority. It 
suffices if the damage — the substantial cause of action arising out of the 
wrong — is complète upoh 'navigable waters. The Plymouûi, supra. It 
is insisted for the libelant that because this injury happened in themidst 
of, or in space above, the water, it mjist bp held to hâve occurred upon 
the water, ànd the bridge must be held to be personal property on nav- 
igable waters, , This contention cannot bè ùpheld. In légal significa- 
tion land includes not only the surface of the earth, but ail under it or 
over it. It is otherwise with respect to the sea. A suspension bridge 
is not upon the water, because sustained in space above the water. Nor 
in any juster sensé is a bridge upoh the water, because supported upon 
nâfasonry resting upon the' bed of a river. Bridges are merely prolonga- 
tions over waters of highways upon land. They are not afloat. Like 
wharves and piers, they are connected with the shore. Unlike wharves 
and piers, they are obstructions, not aidsj to navigation. They concern 
commerce upon land, not upon the sea. Within the intendment of the 
maritime law they are — equally with wharves and piers — structures upon 
or connected with the shorè. They pertain to the land, not to the sea; 
and 80 are without the cognizance of the admiralty jurisdiction. An in- 
jury thereto cannot be said^ to hâve occurred upon water. The cause of , 
the injury wais a movablé thing navigating the waters; but the consum- 
mation of the wrong wasjipon an immovable structure above the waters, 
attached to the land, and not afloat. The absence of admiralty jurisdio 
tion over injuries to such structures is sustained by an overwhelming 
weight bf authority. As to a bridge: 27»ei\WCoc/ira7i, 1 Brown, Adm. 
162; Thé Samnnah, (U. S. D. G. Pa., Gadwallader, J., not reported, 
but referred to in 1 Pars. Shipp. & Adm. 532.) As toa wharf: The Ply- 
nxmiih, 3 Wall. 20; The Ottawa, 1 Brown, Adm. 356; TheO. Accame, 20 
Fed. Rep. 642. As to a derrick resting on the soil at the bottom, and 
in the midst of the water; The Maud Webster, 8 Ben. 647. As to a ma^ , 
rihe railway: The Professer Morse, 28 Fed. Rep. 803. As to a boom of 
logé, anchored or fastened to the ôhorer Œty of Erie v. Canfkld, 27, Mich. 
479. The latter is perhaps an extrême case, and seems opposed Upon 
priaciple to the case of The Gères, (E. D. Pa.) 7 Wkly. Notes Cas. 576, to 
the effeot that the admiralty has jurisdiction of an injury by a tug boat 
to a dry dock floating on a navigable river and moored to a wharf. To 
deny jurisdictioti for injuries to such structures by vessels, while assert- 
ing it with respect to, injuries to vessels by such structnres-r-as in The 
Rock IsUind Bridge,mprà; Eiheridge y. Phîladelphia, 26 Fed. Rep. 43; 
Atlee V. Packet Co., 2:1 WaU. 389-^may seem a narrow construction of 
the admiralty jurisdiction. It is likened to the refusai of the admiralty 
at one time to assert jurisdiction of contracts of maritime insurance made 
on land and to be perfdrmed oh land, but touching the périls of the sea, 
now held to be within the jurisdiction of the admiralty, {Insurance Co. 
V. Dunham, 11 Wall.!}) or of contracts of affreightment, made on land, 
but to be performed upon water, now of undoubted admiralty jurisdic- 
tion, {Navigaiion Go. v. Bank, 6 How. 344; Morewood v. Enequist, 23 
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How. 493.) The distinction grows out of the peculiar and restricted 
nature of the admiralty jufisdiotion hb touching things "pertaining to the 
sea." In The Arkansas, 17 Fed. Rep. 383, 386, it is asserted that an in- 
jury to a bridge would be a mariiie tort, aftd that a proceeding in rem 
would lie against a boat causing the injury. No authority is cited in 
support, and I find liône jUstiifying the statémeût;' prôbably because the 
case in the language of the, court in The Plymouth, in answer to similar 
argument respectiug whàrVes, ^'îs outside the acknowledged lirait of ad- 
miralty cogQJzance over iparine torts, among which it bi^s been sought 
to be classed." The statemènt by Judge Love is obUer dktum,, and is dif- 
ficult to be reconciled with bis argument elsewhere in bis opinion (page 
389) in support of the cases denying jurisdiction. Notwithstandittg my 
learned predeeessor in the case of !Z%e i^. <& -P. M. No. 2, 33 Fed. Rep. 
511, 515, spëaking obitm", approved the obiter dictum in The Arkansas, I 
arû impelled to sây with Judge Nixon in TTie Professor Morse, 23 Fed. 
Rep. 803, 807, that "however much I might be iuclined, if the question 
were an open one, to follow this obiter dictum of the learned judge,; I aift 
constrained by the authority of The Plymouth, 3 Wall. 20, to hold in the 
présent case that the libelànts bave mistaken tlieir court, and that the 
remedy for the injury complained of is to be foxmd only in the courts of 
common lâw." If it bê expédient to clothe the admiralty with jurisdic- 
tion ofaU torts committed by vessels, whether the resùlting damage oc- 
cur upon lànd or water, as how it hath jurisdiction over damage td ves- 
sels whether the wrongful act causing damage origihate on land or water, 
the object must be promoted— as it bas corne to pass in England— t. 
tbrough the législative, not the judicial, power. Courts sit dicereet non 
dore legem. Settled principles of jurisdiction may nôt be. changed to 
meet individual notions of right. Nor can the jurisdiction be aided by 
the statute of the state creating a lien for ail injuries done by vessels to 
perëons or property. Rev. St. Wis. § 3348, subd. 4. A state statute 
cannot confer jurisdiction upon courts of admiralty. It is only when 
the subject is maritime, and so within the jurisdiction of the admiralty, 
that a lien granted by lo(çal law will be recognized. The libel will be 
dismissed for want of jurisdiction. 
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The M. M. Chase.* 

The g. p. Trigg, 

Hansbn et al. v. The M. M. Chase. 

Same V. The G. P. Teigg. 

(District Court, 8. D. New York. February 6, 1889.) 

1. Shipping — Carriage of Qoods— Stsizuhb by Lbqal Procbss— Dutt of Cab- 

HIER. 

A carrier by sea, whose cargo i3 attached by légal process, is bound to in- 
terpose in the suit, and to protect the interest of a foreign cargo-owner, by 
ail necessary and appropriate means under the local law, until the consignée 
is properly informed, and bas reasonable opportunity to take on himself the 
burden of litigation; and to give prompt notice of the attachment, and any 
other necessary information. 

2. Same. 

Bills Of Jading were issued for cargo taken on board two vessels. Drafts 
were drawn by the consignor against the goods, which were negotiated, and 
accepted on the faith of the bills of lading. The goods were afterwards at- 
tached at the port of loading in a suit against the consignor, and removed 
from the vessels against the master's protest; but prompt notice of the at- 
tachment was not given to the consignée, nor were such légal means talîen 
as the State laws specially provided to défend tlie goods or to secure the con- 
signee's intereats, which meanis, if taljen, might hâve averted the seizure. 
Held, that the vessels were theref ore liable to the consignées for non-dellvery 
of the goods. 
8. Samb— Bills of Ladino — Implied Exceptions. 

Semble, under the décision in Stiiea v. Davis, 1 Black, 101, a seizure by ju- 
dicial process of goods in the possession of a carrier, not brought about by 
lâches or éonnivance on the part of the carrier, and of which he gives prompt 
notice to the owner, is one of tlie implied exceptions in the carrier's contract, 
limiting, pro tanto, the rule of the common law that the carrier is liable for 
non-delivery under the billof lading tljrougJi any causes notexcepted therein; 
but this does not absolve the master of a vessel from his maritime duty to in- 
tervene for the protection of a foréigç owner's interests. 

In Admiralty. Libel for lïon-delivery of cargo attached under légal 
process. 

In August, 1888, P. M. Kane, at ISastport, Me., shipped upon the 
above-named schooners three lots of sardines, consigned to the libelants 
in this city, for sale on commission; one lot on board the Trigg on Au- 
gust 9th, and two lots on board the Chase on August 13th and 16th. 
Bills of lading were delivered to the shipper on the same dates, making 
the goods deliverable to the libelants at this port. Kane, on the same 
days, respect! vely, drew upon the libelants against the goods consigned, 
notified them thereof by letter, inclosing the bills of lading, and on 
the same day got the drafts cashed at the Frontier National Bank, at 
Eastport. The drafts were each payable at five days' sight to the order 
of the cashier of that bank. They were presented in due course, and, 
upon the faith of the bills of lading previously received by the libelants, 

'Reported by Edward G. Benedict, Esq.., of the New York bar. 
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•were accepted as follows: August 14th, draft for $450; August 18th, 
draft for $400; August 20th, (îraft for $200. The first draft was against 
the Trigg's bill of lading; the last two against those of the Chase. Ail 
were paid at maturity. 

On August 20th, ail the sardines in question were seized and removed 
from both schooners by the sheriflf of the county, at Eastport, under a 
writ of attachment issued out of the suprême court of Maine, in a suit by 
Blanchard and others against Kane, the shipper, in an action of debt for 
the sum of $1,100, upon which judgment was afterwards entered at the 
October term, and the goods sold. The sheriff received the attachment 
on Friday, the 17th, and his retum states a levy about 3 p. m. of that 
day. On Saturday keepers were put in charge. The master protested 
against the attachment. stated the issue of bills of lading, and much talk 
ensued with the oaptains, managing owner, and attaching créditer. On 
Saturday afternoon, however, it was understood that the attaching créd- 
iter would give to the sheriff a bond of indemnlty for the removal of the 
goods, which was done on Monday, the 20th. The first notice to the 
libelants was a telegram sent them by the managing owner between 11 
and 12 o'clock on Monday, stating that Kane's shipments were attached 
that morning, and that the sheriff was removing the goods. The tele- 
gram was received by the libelants late in the afternoon, after the draft 
of $200 had been accepted. The next morning they replied by telegram 
that they "held the bills of lading and had made full advances on the 
goods," adding, "Can you attend to the matter and secure us? Answer." 
The next day, the 22d, the managing owner replied: "Will do what I 
can for you. You must send power to make demand for the sardines." 
Nothing further was done by either party until the arrivai of the schoon- 
ers in this port, when they were libeled in thèse suits for damages for 
the non-delivery of the goods according to the contract of the bills of 
lading. 

The statutes of Maine provide (chapter 81, §§ 43-45,) that "property 
mortgaged, pledged, or subject to any lien created by law, and of which 
the debtor has the right of rédemption, may be attached, held, and sold 
as if unincumbered, * * * if the attaching créditer first tenders or 
pays to the mortgagee, pledgee, or holder the full amount unpaid of the 
demand so secured thereon;" that when property attached is claimed by 
virtue of such pledge or lien the claimant "shall not sue the attaching 
ofiBcer until he has given him at least 48 hours written notice of his 
claim, and the true amount thereof," and "the officer or créditer may 
within that time discharge the claim by paying or tendering the amount 
due thereon, or he may restore the property;" that the officer may give 
the claimant "written notice of the attachment, and, if he does not within 
ten days th«reafter deliver to the officer a true account of the amount 
due on his claim , he thereby waives the right to hold the property 
thereon." By section 40, when property attached is claimed by a per- 
son not a party, he may replevy it within 10 days after notice given him 
therefor by the attaching créditer, and liot afterwards; and thereafter 
the attaching officer, without impairing the rights of such person, at the 
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request and on the respoûsifeil jty df the plaintiff, m'ay sell' the property . 

Kane. had been dealing with the libefants in the same way for some 
time previous, «and maa largély indebted to them on gênerai account. 

Wing, Shoudy & Putnam, for libelants. 

Goodrich, Deadg & Goodrich, for daimantSé 

, Beown, J., (afier stating the fads as above.) In the case of StUes v. 
Dam, 1 Black, 101, the suprême court decided that the carrier was net 
liable in trover for non-delivery to the true owner of .goods attached and 
taken from the carrier's possession by the sherifF under process against a 
third party. The décision did not turn upon the form of the action. 
The grounds stated in the opinion are that the goods when seized under 
judicial procesg are in the custody of the law, and that the plaintiff had 
mistaken his remedy as to the persons liable. "They should hâve brought 
their action," it is said, "against the offioer who seized the goods, or 
against the plaintiff in the attachment suit, if he directed the seizure." 
Mr. Justice CuFFORDin Wdis v. Steam-Ship Co., 4 Cliflf. 232, says that 
such "clearly" was the décision. This is not at ail incompatible with 
the subséquent qualifications added by the décisions of the tribunals of 
several of the states, and now generally laid down in text-books, namely, 
that the seizure œust not be brought about by any lâches or connivance 
of the carrier, and that he give prompt notice of the attachment. Thèse 
qualifications seem also to hâve the approval of Mr. Justice Clipfokd in 
the case cited. 

The whole subject has been euhaustively reviewed by HamMond, J,, 
in the case of Robinson v. Railroad Co., 16 Fed. Rep. 57, 9 Fed. Èep. 
129, where the carrier was held liable for lâches after notice of the in- 
tent to attach. See Hutch. Carr. §§ 367-375; Schouler, Bailm. §§ 428, 
498; Mierson v. Hope, 2 Sweeny, 661; Rœ'âway Co. v. Yohe, 51 Ind. 181; 
Bliven v. Hudson, etc., Co., 36 N. Y. 403. I feel bound to hold, there- 
fore, that seizure by judicial process under the conditions above stated 
has been added as one of the implied exceptions in the carrier's contract, 
limiting, pro tanto, the gênerai rule of the common law that the carrier is 
liable for non-delivery under the bill of lading through any causes not 
excepted therein. 

The further question remains, whether the master, from the time he 
had notice of the attachment, performed the duties imposed upon him 
by the maritime law, in the protection of the libelants' interests. The 
duty of protection is to a certain degree recognized as incumbent upon 
carriers by land. Hutch. Carr. § 202. The duty of giving notice is 
one form of this obligation. The gênerai duty of protecting the owner's 
interests is, however, more specially applicable to carriers by sea, from 
the more fréquent necessity of it in maritime commerce; and it has ac- 
eordingly long been a prominent feature of the maritime law. The pow- 
ers and the duties of ship-masters arising out of the exigencies of naviga- 
tioû, and the circumstances and relations growing out of foreign com- 
merce are much broader than those of carriers by land within the king- 
dom. The master of a vessel, in ail such exigencies, has aUthority to 
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do whatêver is neeessâïy to préserve the interests of a foreign owner or 
consignée. He is bound to the exercise of diligence and good faith; to 
give the owner or consignée timely and needful information; and to take 
his instructions, when practicable. In case of capture or seizure it is his 
duty to interpose a proper claim, and to défend the rights of the owners 
of the ship and cargo. 3 Kent, Conam, *213; Cheviotv.£rook8,13ohns. 
364; Lemon v. Walker, 9 Mass. 404; Hannay v. Eve, 3 Cranch, 247. -In 
WUlard v. Dorr, 3 Mason, 166, Stoey, J., says, in référence to a seizure 
at Calcutta: 

"He has net only a right, but it is his imperati ve duty, to remain by the ship 
until a condemnatibn, or ail bope of recovery is gone. He is intruSted witb 
the authority and obligation to interpose a claim for the property before the 
proper tribunal^ and to endeâvor by ail the means in his power to make a just 
and siiccessful défense. To abandon the sliipto her fate without asserting 
any claim would be a criminal neglect of duty, and would subject him tp heavy 
damages fora wanton sacrifice of the property. * * * H^s duties do not, 
ihdeed) cease even with condemnatlon, but be is to act for the benefit of ail 
concerned; and, if he should deem an appeal to be expédient, he is bound to 
enter it." 

In the case of The Mary Ann Ouest, Olcott, 501, where the libelant, as 
in this case, had made advances on the bill of lading, but was not the 
consignée named therein, the schooner was held liable by Betts, J., be-i 
cause, as he says, the bill of lading "guaranties to protect the right of' 
possession to the shipper and his assigns," and because the master "did 
not interpose, as he might hâve donc, in the replevin suit against the' 
shipper;" and on appeal the décision was affirméd by Mr, Justice Nei>" 
SON, (1 Blatchf. 358.) Upon the décision in Stûes v. Dams, sxiipra, I do 
not feel at liberty to follow The Mary Ann Guest, so far as to hold the bill 
of lading àh absolute guaranty that the master will protect the consignee's 
right of possession. But upon the weU-settled rules of maritime law it 
is the undoubted duty of the master, upon any interférence with his pos- 
session, whether by légal proceedings or otherwise, to interpose for the 
owner's protection, and to make immédiate assertion of his rights and 
interests, by whatsoever measnres are appropriate at the time and place. 
To that extent the master is bound to take part in légal proceedings, and 
to continue them until, after informing his absent consignée both of the 
facts and the local law so far à,8 need be, the owner bas a reasonable op- 
portunity to take upon himself the burden of the litigation. The ques-- 
tion arises under the law of the sea, not of the land. Upon maritime 
questions, the states are treated as foreign to each other, and the same 
gênerai obligation is applicable as if the ship were in a foreign country. 
The gênerai rule is the same, whether the ship and the consignée are 
nearer or more distant. Its application varies. Where communication 
may be had daily or hourly, the duty of speedy notice is the more im- 
perative, and the ship has the corresponding advantage of being able to 
terminate her obligations to the cargo-owner tàe more quickly. 

I must hold the respondents answerable in this case both for lâches, 
and because they did nothing beyond mère protest, without using the pre^ 
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liminary means that, undér Ihe law of the state, were specially provided 
to: secure the libelants' interests. 

• 1. Tiniely notice of the attachment proceeding itself was not given. 
Notice vva? delayed until the third day afterwards. Had a telegram been 
sent on Friday, or even on Saturday afternoon, instead of Monday fore- 
noon, the acceptance of the draft of $200 would hâve been prevented. 

2.* No such notice of the libelants' claim and lien as the statutes of 
Maine provide for was given to the sherifî by the master or managing 
owner, as should hâve been given. The sheriff' s proceeding was cautious. 
Kane, being gênerai owner, the attachment was rightly levied, provided 
the libelants, as consignées, had made no advances on the goods, and con- 
^equently had no lien thereon. But the consignées, by their advances, had 
a "lien created by law," within the very letter of the statute. The attach- 
ing créditer was doubtless acquainted with the gênerai mode of dealing 
between Kane and the libelants; and he might therefore reasonably ex- 
pect that, if there was any lien upon the goods for advances, it would 
be made known in the manher provided for in the state law, and could 
be veritied; and that, if found correct, the lien could be paid off, at less 
than the value of the goods; or, if it amounted to their full value, that 
the attachment might then be relinquished. To hold the goods after 
a lien on them was made known, without offering to pay it, would be a 
plain trespass under the law of that state. Stief v. Hart, 1 N. Y. 28; 
Gampbell v. Conner, 70 N. Y. 424, 428. The évidence does not show any 
intention to commit a trespass, or to assume a position that could not 
be maintained. Had the facts been made known to the sheriff, or to 
the attaching créditer, they could h3,ve been verified by either probably 
within a few hours; and presumptively the levy on two of the lots àt least 
would hâve been released, as the debtor had no valuable attachable in- 
terest in them. Mutual v. Siurgia, 9 Bosw. 665. AU that was needed 
to secure the libelants' rights was apparently to give written notice of their 
lien, as provided by law. There is no reason to suppose that the facts 
in regard to the consignées' interests could not hâve been learned by the 
rûaster within a few hours after the attachment, upon inquiry of the 
shipper at Eastport. The letters of August 20th and 22d from the man- 
aging owner show conclusively that he was well informed of the shipper's 
afîairs, and knewthat the libelants were selling on commission, and that 
Kane had got advances on thèse goods. But without regard to that, had 
the master or the managing owner conimunirated with the libelants as 
soon as notice of the attachment was given by the sheriff, instead of wait- 
ing until Monday, they would plainly hâve received sufBcient informa- 
tion to serve the notice provided by law, and probably in time to prevent 
even any removal of the goods on which the drafta had been already 
accepted. 

3. After receipt of the libelants' telegram of the 22d, neither the mas- 
ter nor the managing owner took any steps to secure the libelants, as was 
promised in the answering telegram. They were informed that the libel- 
ants had advanced upon bills of lading to the value of the goods. If they 
did not know the value it was easy to ascertain it by inquiry, so farab 
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was neceesary to give written notice of the lien. They knew, or are pre- 
sumed to hâve known, the requirementa of the law of their own state. 
There is no such presumption as respects the libelants. The respondents' 
reply, to "send power to make demand for the sardines," was frivolous 
and impertinent. No demand was necessary, or, if needed for any pur- 
pose, the master had full authority already. After proper notice of a 
lien, the master, as représentative of the cargo interests, had every power 
that was needed to enforce the rights of the absent consignée. Such a 
request, with nothing done by the master or managing owner aftèr this 
promise by telegram ; with the further fact, testified to by the sheriff, 
that the master or managing owner refused to make any demand for their 
freight, to which in any event they were legally entitled, {Tindal v. 
Taylor, 4 El. & Bl. 219,) — shows a deliberate intent not to follow the 
course marked out by the statute, which was designed for the protection 
of both. Whether the consignées' remedy against the sherifF was thereby 
lost, the évidence is not sufficient to show. But this is immaterial. , The 
respondents must be held liable to the consignées, because they wholly 
failed to perform their duty; and they must look for indemnity to the 
sheriff or attaching creditor, if they hâve not lost that right by their own 
lâches. The libelants are not bound to prove that the goods would cer- 
tainly bave been saved. The burden is on the respondents to prove that 
pursuing the course required by law could not possibly hâve made any 
différence. The Pennsylvania, 19 Wall. 125, 136; 2%e Frank P. Lee] 30 
Fed. Eep. 277, 280; The Dentz,29 Fed. Rep. 526, 528. 

This is not shown either as to the draft of $200, or as respects the pay- 
ment of the lien, or the retum of the goods. 

If the value of the goods was more than the advances, the libelante 
probably had an additional lien to their full value from the time of their 
receipt of the bills of lading and the acceptance of the drafts thereon, be- 
cause of the balance due them as factors on gênerai account. As no ex- 
cess of value, however, is proved, a decree is directed for the libelants io 
the case of the Trigg for $450 only, with interest and costs, and in the 
case of the Chase for $600, with interest and costs. ' 
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McFaklÂhd ». The J. C. Tuthili,. 

IDistriet Court, D, ConnecUeut. ■ February 14, 1889.) 

Shipping— LiÀBiLtr* oy Owiibr— Injumbs to Sbamkn— Defective Premisbs. 
The libelant, a seaman, while engagea ih Bome work on the deck of a vessel 
belonging to claimant, steçped upon an iron gratin^ over a coal-hole, which 
turned and let him down into the hole, injuring him. There was an iron 
frame around the coal-hole, elevated abolit three inches above the deck; and 
upon the sfaoulder of this frame the grating in question rested. The testi- 
mony of the libelant, which was supported by several witnessea, was to the 
effect that the shoulder of the frame was so worn away that when a weight 
came upon one side it turnéd for lack of support. A few days before the ac- 
cident anotber seaman had stepped upon; the same: grating and been thrown 
to the deck; and ^fter the accident the c^ptain placed a new cover over the 
hole, restirig upon the deck. Ono whose business It was to keep claimant's 
vessels in repBir, testifled that he did not thihk thé coal-hole frame and grat- 
ing defective; but the claimant did not attem]^t to get the testimony of offl- 
cers or men. nor was the coal-hole frame produced, though in the possession 
of claimant's counsel. Eeld, that the claimant was liable for the injuries suf- 
fered by libelant. 

. In Admifailty- I/ibel for damages. : 
. Samud Park, for lihei&at. 
Âv^usius Brcmdegee, for clahaant. 

ShipmaN, J. This is a libel in rem by a seamati to recover damages 
for an injury alleged to hâve been cause,d by the defective equipment of 
iik» yessel at ,the inception of the voyage, which ought to hâve been 
known by the owners. On June 30, 1888, at Greenport, Long Island, 
■the libelant shipped on board the steamer J. G. Tuthili, a menhaden 
ifishing vessely aa oarsman» at $35 per month. The owner of said vessel 
is. a corporation, doing business at said Greenport, where it fits out its 
vessels, which fish; upon the waters of the Atlantic seaboard during the 
ifishing season of about four months in the summer. On July 4, 1888, 
itbCi Kessel was in port. On the next day she was engaged in fishing near 
Falkner's island, in Iiong Island sound. The moming was clear, and 
the water was smooth until aboùt noon, when the wind began to blow 
hard from the sou th. About 1 o'clock the seine-boats returned to the 
vessel on account of the wealher, and were hauled up, and triced to the 
davits, The libelant was tricing up one of the boats, and, while looking 
forward, stepped back upon the iron grating over the middle one of the 
three coal-holes on the starboard side of the deck. The grating turned, 
and let him violently down into the hole, and he struck heavily in the 
perinœum, against the rim or bushing of the iron frame-work which sur- 
rounded the hole. The violence of the blow caused a stricture across 
the urethra, which is, in his case, a permanent, serious, and very pain- 
ful injury. He was in great suffering after the accident, was carried to 
New London, where he was attended by surgeons, and, after about 11 
days, was removed to his home in Maine, where he has been ever since. 
The surgeons' bills, his board in New London, and his wages were paid 
by the claimant. He did not know, and had no reason to know, of the 
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defect in the frame, Heîé diSâbled froiii doing anything bût light wwk, 
cannot walk withoût pain, passes water in drops, and will be laid up a 
good deal of Ihè time. The stricture being deép-seated, the conséquences' 
are more painful ànd more serious than if it could bé reîichèd more feasily ■ 
by surgical aid or appliances. There are three coal-holes on the star- • 
board side ôf the steamer. Each hole is surrounded by a cast-iron frame. 
An iron grating, which rests upon a shoulder or bushing in the frame, 
CD vers the hole. This grating adraits light and air into the hold. The' 
Tuthill's frames wère elevated about three inches above the deck. In 
wet weather, a tight, heavy cover is put over the grating, which resta 
upon the deck, and prevents water from êntering the hold. In fair 
weather, when vessels are fishing in the sound, this cover is nôt used. 
On June 30th another seaman on board the Tuthill stepped upon the 
same covering over the same hole. The grating turnèd, and threw him 
upon the deck, but without injury. After July 6th the captain placed 
over the hole a new cover, which rested upon the deck. 

The important question of fact in the case is whether the grating 
turned by reason of a defect in the shoulder or bushing upon which it 
rested. The iibelant's testimony is to the efifect that this shoulder was 
worn away upon the forward and after ends, and upon the side, so that 
when a weight came upon one side of the grating ;^t had no adéquate 
support, and immediately turned. Four seamen on board the Tuthill 
at the time of the accident, and who are witpesses for the libelant, sup- 
port this position from personal inspection of the frame immediately after 
the accident. The claimant's testimony on the subject' is given by the 
person whose duty it was to put the claimant's vessels in order,,each , 
spring, for the fishing season, and who never saw that the Tuthill's plates 
were out of order, aiid who, after the accident, examined the plate, where 
the libelant fell, and did not think that it was defective. The super- 
intendent of the daimant for the last 10 years also testified that henever 
had Occasion to change the plates, and never noticed that they were eut 
of order. The captain and mate of the vessel are in jMaine. No effort 
was made by the clairaant to get the testimony of either of them, or of 
any of the sailors. The coal-hole frame was sent to the oflScè of the 
claimant's counsel in New London. It was not produced in court. ïts 
non-production was not owing to forgetfulness, and signifies that its prés- 
ence in court was not desired by the claimant. In yiew of the almiost 
entire lack of testimony on the part of the claimant, for the testimony of 
its officer is, in part at least, offset by the act of the captain in providing 
a new cover which rested upon the deck, there is no alternative from the ^ 
conclusion that the shoulder of the frame had become so worn that it was 
no longer a support for the grating; that the grating had become a trap 
for the foôt of âhy one Who stepped upon it; that this defect' did not 
originate during the voyage, but existed when the vessel was put in or- 
der for the geasop, and on June 30th, when she lagt l«ft Greenport, and 
ought to hâve beeri known by the owner. It has repeaiedly bœn held 
of late that the owners are :;esponsible, by the modern maritime; .l^îVt tp;, 
seamen for injuries on shipboard arising îrora the unsafe.and dangeroas 
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equipment for the ordinary contingencies of the voyage, which was fur- 
nished by the owners at the beginning of the voyage, the defects of which 
they knew or ought to hâve known, and of which the injured seamen did 
not know, and had no adéquate reason to know. Halverson v. Nisen, 3 
Sawy. 662; The Edith Ooddm, 23 Fed. Rep. 43; The Neptuno, 30 Fed. 
Rep. 925; The Yoxford, 33 Fed. Rep. 521; Cotich v. Steel, 3 El. & Bl. 
402. The claimant says that, if the gratings were defective, the owner 
had provided close-fitting covers for use at sea, and that, if the captain 
did not use them, it was his négligence, for which the owner is not re- 
sponsible. If this légal proposition was a sound one, it is not a proved 
fact that the close-fitting covers were for use except in stormy weather, 
and I do not think that the weather of July 6th required their use^ The 
libelant is a permanently disabled and sufiering man. Let a decree be 
entjjred in his iàvor for the sum of $2,500 and costa. 



' The W/dale. 

Andrews et ux. v. The Wydalb. 

Walkee et al. v. Same. 
{Circuit Court, E. D. Lovisiana. February 13, 1889.) 

1. CoLoôioN— Betwebn Steamee and Tug— Failube to Undeestand Signals. 

A Bteam-ship ascending tlie left bank of tbe river in New Orléans, in the 
v oight, and about to cross, gave two blasts of the wbistle on discovering a 
tug and tow, -which were déscending the middle of the stream, indicating tlîat 
the Bteam-ship would pass io port, and Btarboarded its belm. and proceeded 
at half spéed. The tug did not understand the course and motions of the 
, Bteam-ship and responded witti one whistle, indicating that it would pass to 
Btarboard, and ported its helm and the helm of the tow. The vessels ap- 
'' proached, and the signals wère repeated, and afterwards the tug again gave 
; a single whistle. The tug then showed its red light, and the steam-ship gave 
the danger-signal, reversed its engines, and ordered f ull speed astern. The 
tug responded with the danger-signal, ordered the helm hard a-port, and put 
' OD ail steam, but collided broadside with the bow of the steam-ship. Held, 
; :thateach was in fault in notreversing its engines, and giving the danger-sig- 
nal when they were 800 yards apart, as required in case of misunderstanding, 
by Rules& Reg. Gulf of Mexico, Ij that the tug was in fault in not reversing 
when the danger-signal was giveti, as required by rule 3; and that the steam- 
iShip was in fault in entering the harbor under too great speed, and in persist- 
■ ing in going to the left, in violation of rule 1. 

2. Admibaltt— JtJBiSDicTiON— DbatH by WllONGFtn, ACT. 

In the absence of a fédéral statute orstatute of the state, Where a collision 
lOcours giving a lien on a vessel for damages for the death of a human being 
. from négligence, an intervening libel m rem for damages for death resulting 
' from such collision cannot be maintaîned. 

In Adïniralty. Libel for damages. On appeal from district court. 
Libél by William M. Andrews and others against the steam-ship Wy- 
dale, sîhd intervening libel by Walker & Fowler and others. 
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W. S, Benedict and E. D. Oraîg, for libelante and întervenîng lîbelants. 
ïi-cmk N. Butler, for claimant. 

Paedee, J. The libels and inlérvening libels are brought against the 
steam-ship Wydale for damages growing ont of a collision between the 
tug Ivy, and barge in tow, and the steam-ship Wydale, on the night of 
the 26th of May, 1887, at between half past 8 and 9 o'clock. A great 
many witnesses hâve been examined on each side, includiug the witnessea 
on each of the colliding vessels, and a large number of witnesses who 
were ashore on each bank of the river, and the testimony, as usual, is 
very conflicting. After an attentive examination and carelùl considéra- 
tion of the whole, I reach the foUowing conclusions as to the facts in the 
case pertinent to the issues presented: 

The steam-tug Ivy, witb the barge Cossack in tow, cleared from her 
wharf in the upper part of the city of New Orléans for the port ôf Gai- 
veston. She swung oui into the middle of the river, and was proceed- 
ing on her course, when about opposite the French market, in the city 
of New Orléans, she discovered a steam-ship ascending the river, show- 
ing a white mast-head light, and a red sMe^light. This steam-ship was 
the Wydale, which was coming up the rivei* to the port of New Orieaïis,' 
intending to make a landing in the upper part of the city. When dis- 
covered, the Wydale was near the left bank of the river, following the 
course of navigation, and about to cross over by Algiers point, in: order 
to avoid the eddy in the bend of the river opposite the point. Both ves- 
eels carried the proper lights, and were properly manned and equipped. 
At about the time that the Ivy discovered the Wydale, the Wydale also 
discovered the tug, which was then showing the two mast-head lights, 
one above the other, indicating a tow, and the green, or starboard, light. 
As soon as the lights of the tug were seen on the Wydale, she gave two 
blasts of her whistle, indicating that she would pass to port, and star- 
boarded herhelm accordingly, and at the same time put her engines un* 
■der half speed. The tug Ivy responded to the signal frôm the Wydale 
with one whistle, which would indicàtethat shë would pass to starboard, 
ported her helm and the helm of the b^rge accordipgly. The évidence 
isnot satisfactory as to whether the, pilot in charge of the Ivy understood 
that the Wydale had given one whistle or, two whistles; the pilot insists 
that the signal was one whistle, asnd he: is corroborated by witnesses 
afloat and ashore. Aiter this exchange of signais, the vessels proceeded 
a short distance, apprQaching each otlier, when the Wydale again gave 
two signalsof her whistle, and the tug replied with one whistle. There 
is évidence in the case that this signal was first given by the iug, and 
responded to by the ship, but it is not material which one^ at this time 
signalled first. Not liking the appearance which the, vessels now pre^ 
fiented, the tugagain gave a single whistle, and by this tinje^ or nearlyy 
had swung around, so as to show her red light to the Wydale. Therer 
«pon the WydaJe gave the danger-signal of three short whistles,, yeversed 
her engines, and orderedfuU speed astern. The tug Ivy answered with 
the danger-signal, gave tJ^, order tp^put the helm hard a-port, and; put 
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oii ail stèam. ThéSè 'rriâneuvers brought ihe'l)r6aa side of tKe Ivy di- 
rectly in Iront of the steamer; almost imtliediately'the tug went agaînst 
the bow of the Wydale, whose headway had not been entirely checked. 
The tug was snnk, neariy ail the crew éscaping by way of the barge; a few, 
however, went into the rivePj ail being piçked up safely, except the son 
of one of the proprietors of the Ivy, who, in some way, fell between the 
barge and the tug, and was drowned. The Ivy and ail the property 
aboard was a total loss. The barge Cossack, which was in tow of the 
Ivy, escaped with slight damages, and the loss of a hawser. 

On thèse fects, I hâve no doubt that both vesselswerein fault. Rulea 
land 2 of the rules and régulations for the governmentofpilotsof steam- 
ers navigating Ihe rivera floVidng into the Gulf of Mexico, and their trib- 
utaries, are as follows: 

, "JStfïel. When steamers are aipproachi ng each other frora opposite direc- 
tions, the signais for passlng sliall be One blàst of the steam-whistlë to pass 
to the right, and two blasts 6t thè steam-whlstle to pass to thé left. The pilot 
on th6 ascending steamershall be the tlrst to indicate the sideon which he de- 
sires to pass; but, if the piiot an the descending steamer shall deein itdanger- 
0119 to take the sideindiçt>ted by the pilot of the ascending steamer, be sball 
at once indicate with his atejjm-whistle the side on which he desires to pass, 
and the pilot on the ascending steamer shallgovern himself aceoidingly ; the 
déséending steamer beîng deemed to hâve tlie right bf way. But in no case 
stHll piltits on steamers attempt to pass each other until there has been a thor- 
ouRb uniierstanding as to the Side each steamer shiill take. Tlie signais for 
passing must be made, answered, and underStood before the steamers hâve 
arrived at a distance of 800 yards of «ach other. 

, "fiuleZ. Jî from any<!ause tlie signais for passing are not made at the 
prpper time, as provided in rùlèl, or should the signais be given and not 
proraptiy understood, from any cause whatever, and either boal beconie ira- 
pVrlled tliereby, the pilot on èither steamer niay be the flrst to Sound the 
alarm or dHnger-signal, wliich shall consist of three or more short biasts of 
tbesteatfl-whistle in quick succession. ; Wlienever the danger-signal Is given, 
thçengines of both steamers must be stopped and backed until their headway 
bas been f ully cbeclied ; nor shall the englues of either steamer be again started 
unùr the steanàers can safely pass each other." 

It is apparent that from the first exchange of signais there was a mis- 
tinderstanding on the part of the Ivy. It clearly appears from the teâti- 
Bàony of the master and pilota that they did not understand the course 
and motions of the Wydale; it was à subject of remark between them at 
thé time. It was then the duty of the tug, under the aforesaid pilot 
tules, to bave given the danger-signal, and to bave reversed its engineS 
Until signais could be exchanged and understood. It is clear that if the 
ïvy had' reversed her enginés, and given the danger-signal when her mas- 
tefand pilot first saw that her passing signais with the Wydale were 
misunderstood, there \^'ould hâve beeti no collision. The tug Ivj' was 
alsôclèarly in fault innot'Complying with the positive rec[ùiréments of 
liiO sàid secorid rule by ôtbpping bei: eïigines, and backiug, when the 
dangêt^èignàls were given; Instead of so doing, she put on ail Steam, 
{^d' went abeâd. It may be that at that tiiiie the collision was so iiûmi- 
fiènt thatJit would hâve resulted 'anyhow; bût, even if this be so, it is 
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m excuse for tbe violation of the positive, peremptory rul?, made by com- 
pétent aùthority to govera such cases.. , It is appî^rent also that the Wy- 
dale was in &ult. While the course she took waa the propçr and usinai 
course to ascend the river to her landîng-place, she was in fault for en- 
tering acrowded harbor under toc great rate of speed, without due re- 
gard tQ the obstacles that might be in the way. Bee pie Southern Belle, 
18 How. 584; The Oity of Paris, 9 Wall. dSi; The Cordca, Id. 630; 
The Adriatic, 107 U. S. 512, 2 Sup. Çt. Rep. 355; The Syracuse, 9 Wall. 
672. The Wy dale was also clearly in fault for, disregarding tbe first, pilpt 
Tule abovequoted, under which theiWyd^è had no right, in<Jisrégard of 
the signais of the Ivy, to persist in going to the léft; and under the sec- 
ond. rule the Wydale was in fault in net stopping and reversipg her en- 
gines, and giying the danger-signal, yihUe the steamers wereatleastSQO 
yards apart, when it was apparent that the signala between the,two ves- 

, sels were misunderçtopd.; i 

Both colHding vessels being in fault, the admiralty rule is that the 
damages must be divided between them. The damages in the case con- 
sist of the loss of the tug jvy, the gqods of the owner, the pilpt, and 
sppie of the crew, and the)damageg to the barge. The Wydale suffered 
no damage, except that arising from delay, and makes no claim in the 
casç. A great deal of évidence is in the record with, regard to the yaliie 

, bf tbe tug Ivy. The libelants daim $10,000. ; tt appears that she was 
a vessel built for the government during the RebeUion, and wasafter- 

_ war(is.spld to private parties. Shepassed thropgh various hands up to 
the time of her loss, at différent priées, ranging ,froni $5,000 to $10,000. 
Sheseemsto bave been in constant use, and to bave receiyed ,at timès 
large and extensive repairs. ïn the district court the whole question of 

. damages was referred to a master commi^sioner, who reported tbe, value 
qf the /Ivy ,at the time of her loss tobe ^6,437 .07. On exceptioça to tbe 

_ cpmmissipoer's report, the district Judge found that her value, under the 

^eyjff^npç,, was $5,850. There.is a very strpng argument made injthis 
jçourtthat hçr value, ahpuld not be assè^ed ât over $4,0QQ, on the 
ground that the lâst saje «lade of ber TOf to one of thç , libelants ^ttbat 
rate. There is évidence, however , to show that |t;h^re were peculiar -con- 
ditions attending that sale, and that since that time s6me considérable 
repairs bave been placed upon the vessel. Considering the whole of the 
évidence in this record, I am of the opinion that the district judge was 
correct in bis détermination of the value. 

Other damages suffered by libelants and intervening libelants were re- 
ferred to and reported by the commissioner, who allowed various 
amounts, and to bis report there seems to be no well-founded objection, 
except in the case of Walker & Fowler, intervening libelants. With re- 
gard to the claim of Walker & Fowler, who hâve joined in the appeal to 
this court, the commissioner reported that they had suffered damages 
for towage, loss of hawser, and repairs in the sum of $163.40. Their 
claim, in addition to this amount, is for demurrage, 18 day.«, at $50 per 
day, making a sum of $900; damages for failure to deliver the cai^o on 
time, $750; and costs of storing 272 tons of cargo, $190.40. The evi- 
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dence does not show that the barge was necessarily delayed any number 
of days on accountôf the collision. Of course, it was delayed some. 
Three days were sufficient time to make the little repair that was neces- 
sary, communiciste with owners, and hire another tug; and for that time 
I find that the intervening libelants, as owners of the barge, are entitled 
to demurrage. The, évidence seems to point to $50 per day as the proper 
demurrage, and, under the circumstances, that amount will be allowed. 
The other items of damage will be taken as reported by the commis- 
sioner, as no sùbstahtiai dispute is made as to their correctness. 

There remains only to be passed upon the claim of William M. An- 
drews and wife, father and mother of the boy drowned, who brought 
their intervening libel'against the Wydale, claiming damages for the 
drowning of their son. So far as the facts are concerned, there is no 
question but what thé drowning of this lad was one of the direct results 
of the collision; but an exception has been filed to the demahd in this 
case, and, under the décision of the suprême court of the United States 
, in case of The Harrisbùrg, the exception must be maintained. "In the 
absence of an aet of congress, or a slatute of a state, giving the right of 
aétîon therefor, a suit in admiralty cannot be maintained in the courts 
of the United'States'totècover damages for the death of a human being 
on the high seasbr on waters navigable from the sea, which iscaused by 
nègligence> See 110 TJ. S. 199, 7 Sup. Ct. Rep. 140. As there is no 
fetatute of the IJhited States, nor of the state of Louisiana, within whose 
' tetritorial limits the collision occurred, which gives a lien upon a vessel 
for damages on accdùnt of the death of a human being through négli- 
gence, the intervening hbèl in this case, which is a libel in rem, cannot 
be maintained. 

The total damages, thérefore, involved in this suit, are as foUows: 
Value of the tug Ivy, $5,850; freight lost, $600; William M. Andrews 
lost Personal effects, $200; Samuel Church lost personal efifects, $145; 
Thomas Wood lost personal effects, $80; Walker & Fowîer, damages to 
barge and demurrage, $310.40; making a total of $7,185.40; one-half 
of which— $3,592,70 — should be paid bj* each vessel. 

The accompanying decree will be entered in tha case. 
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Republic Ieon Min. Co. v. Joneb.' 
{Circuit Court, 2f. JD. Georgia. March 1, 1889.) 

1. CoTJBTS — Fédéral Jdbisdiction — Suits bt Assignées— Contracts. 

An action for damages for the breach of a contract of lease is an action 
"founded on contract," in the sensé in which that expression is used in the 
restriction contained in the first section of the act of March 3. 1875, which 
provides: "Nor shall any circuit or district court hâve cognizance of any suit 
f ounded on contract in favor of an assignée, nnless a suit might hâve been 
prosecuted in such court to recover thereon if no assignttient had been made, 
ezcept in cases of promissory notes negotiable by the law-merchant, and bills 
of exchange. " 

2. Same— -Plkading. 

In an action "founded on contract, " brought by an assignée, the déclara- 
tion must show that the suit could bave been maintained by the assigner if 
no assignment had been made. 

At Law. On demurrer to the déclaration. 

Broyles & Johnson, Graham & Oraham, and J. D. Gpnyers, for plaiutiff. 
Hopkina <fe Glenn, J. M. & J. W. Ned, B. H. IZïM, and WiUiam Phillips, 
for défendant, 

Newman, j. This case has been heard on a demurrer to the déclara- 
tion; the ground of demurrer being that it is a suit brought by the as- 
signée of a contract, when suit could not hâve been prosecuted by the 
assigner, and that therefore the court bas no jurisdiction of the case. The 
foUowing is a synopsis of plaintifFs déclaration: Plaintiff is a corpora- 
tion created by the laws of Missouri, and a citizen of that state. De- 
fendant is a citizen of Georgia. On the 18th day of August, 1881, A. 
R. Silva, plaintiffs assignor, obtained a lease from défendant to certain 
iand in Bartow county, Ga., which lease was for a term of five years, in 
writing, and under seal. Tiie purpose of the lease was that Silva should 
mine for iron ores, hâve ail necessary rights for railroads, houses, dams, 
sluiceways, etc. Silva was to pay défendant a royalty of 17 cents per 
ton. On the 6th day of January, 1882, Silva assigned in writing hisin- 
terest in this lease to plaintiff. On said 6th day of January, 1882, plain- 
tiff entered and took possession of said premises, and after that time per- 
formed ail the covenants to be performed by Silva; but, notwithstanding 
this, on or about the Ist of September, 1882, the défendant with force 
entered the premises, and dispossessed plaintiff. Plaintiff, while in pos- 
session, had cleared the ground, opened mines, tested ores, erected houses, 
maohinery, etc., and was by its dispossession by the défendant deprived 
of the use, issues, rents, and profits, etc. Défendant, after dispossessing 
plaintiff, commenced, and is still, mining upon said Iand, and retaining 
to himself the profits. An amendment to the déclaration sets fofth that 
on the 3d day of August, 1881, Silva made a contract with a furnace 
company in Tennessee, whereby he agreed to furnish 30,000 tons of iron 
ore witbin a year, at $1.50 per ton, which contract was assigned to plain- 

>Beported by WUl Halght, Esq., of the Atlanta bar. 
v.37F.no.l4— 46 
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tiff, and the profits of the contract were lost by the breach of the lease 
by défendant. It is said in one of the contracts attaehed that Silva is a 
citizen of Missouri, and in another that he is a citizen of Georgia, but it 
is not alleged anywhèré that he could hâve maintained this suit. This 
is held to be necessary. Corbinv. Cminty of Black Hawk, 105 U. S. 659, 
and cases cited at the conclusion of the opinion, page 667. There is no 
contention, however, that Silva could hâve prosecuted this suit. It bas 
been assùmed ail through that he could not, and that is taken as con- 
cededi This suit was commenced in 1885, and the sole question dis- 
cussed by counsel has been the application to the cas© of the language of 
the act of Mareh 3, 1875, as foUows: 

"Nor shall any circait or district court hâve cognizance of any suit founded 
on a contl-act in favor of an assighëe, unless a stiit might hâve been prose- 
cuted in BUcH court to recover thereon, if no assignment had been made, ex- 
cept in cases of promissory notes, negotiablè by the law-inerehant, and bills 
of exchange." 

It is urged by counsel for pla,intiff that this is not a suit "founded on 
contract" with|in the nieaning of the extract from the act of 1875, just 
quoted. It is contended that this expression, "founded on contract," is 
limited in its meaning, and should be construed to cover only suits 
brought on the contract to recover the alnount calied for by the contract, 
or to hâve a spécifie performance of its ternis; and that it should; not be 
extended to embrace a suit for damages for a breach of a contract. This 
view of the law would give it a mueh narrower construction than its lan- 
guage and évident purpose justifies. A suit for damages for brea,ch of a 
contract woald seem to be, for présent purposes at least, as much a, suit 
"founded on contract" as a suit to recover a spécifie amount calied for by 
â contract. Both are based on a contract, ,and require its support to sus- 
tain them. - This suit is brought by the plaintifl" on account of the dep- 
rivation of specified rights, which it says it acquired by the tenus of 
the contract in writing, which it sets eut in fuU in the déclaration. The 
■gravamen oi its action is the violation by the défendant of his agreement 
qOntained in the contract. It is the foundation pf plaintiflfs rights; ma, 
If the suit prooeeded to trial, the first évidence Ofi'ered by it in the case 
would necessarily and properly be the contract. iBut it is furtber urged 
that this expression, '^foljnded on contract,'" as used in the actof 1876, 
should be construed in connection with the language of the judiciary act 
of 1789, "the contents of any promissory ;note or other chose in action," 
and also the language of the act of Marcb 3,, 1887. : Wby a chauge was 
made in the language, restrictive ûf the jurisdictiou of the court as 
to suits by assignées in the! act of 1875, land why the language of the 
original act of 1789 was readopted (ao far a$ applicable hère) i.n the act 
of 1887, is not apparent; espeeially as to the last enactment. .. It would 
seem probable, however ,that the purpose in using the language adopted 
, in 1875; wa;s to simpMfy- the matteri aiûd.tO;avoid the difiicult questions 
.atjd nipe distinctions which had arisen in; lùteTpreting the expression, 
" thé contents of any promissory note or othér chose in action," as used in 
the original act. However this maybe; it is difiicult to See howthe plain- 
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as îs benefitèd by viewiug the act of 1875 in connection with the ôthér 
■législation oh thesubject. : It would seem Ihat the construction which 
has been given tothe act of 1789 by the suprême court would befatalto 
the jurisdîction in this case, even if the suit had been brought while it 
was in force. Withont discussing any of the former cases, the case of 
Corbin v. County of Black Hawk, supra, is décisive of the question made in 
the case at bar. In the opinion, page 665, the term "the contents" is 
thus defined; 

"Thé contents of a chose in action, in the sensé of section 629, are the 
rights created by it in favor of a party in whose behalf stipulatipns are made 
in it, which he has a right to enforce in a cuit founded on the contract; and a 
suit to enforce such stipulations is a suit to recover such contents." 

This construction clearly covers the case now under consider^,tion, for 
hère the plaintiff seeks to enforce a stipulation, and thç most important 
stipulation of the contract set out in its déclaration, and made the fôun- 
dation of its claim. In the'later case of Shoecrafi v. Bloxham, 124 U. S. 
730, 8 Sup. Ct. Rep. 686, in the opinion of the court, this language is 
used: ,. ■ 

"Section 629 of the Revised Statutes, whirh was in force when the suit was 
commenced, déclares that • no çirctiit court shall hâve cognizance of any suit 
to recover the contents of any promissory note or other chose in action in fa- 
vor of an a8signee,/imless,a suit might hâve been prosecnted in such court to 
recover the said contents, if no assignrnent had been made, except in cases of 
foreign bills of exchange.' The terms used, 'the contents of any prondssory 
note or other chose in action,' were designeJ toembrace the rights tlie instru- 
ment conferred which were capable of enforcement by suit. ïhey were not 
happily chosen to convëy this uieaning, but they hâve received a construction 
substantially to that purport in repeated décisions of tliis court. They were 
80 construed in the récent case of Corôî'w y. County of Black Hawk, 105 U.S. 
659, wherè tlie subject is fully considered, and the décisions cited. There, a 
suit brought to enforce the specàtic performance of a contract was lield to be a 
Suit to recover the contents of a chose in action, and therefore not maintain- 
ablé, under the statute in question, in tlie circuit court of the United «tates, 
by an ass'giiee, if it could not Imve been proSecuted there by the assignors 
had no assignaient been made." 

The case ofSimona v. Paper Cb., 33 Fed. Rep. 193, in thecircuit court 
of the Eastern district ofMichigan, was brought after the passage of the 
act of March 8j 1887, and in that case it was held that "an action to re- 
'cover damages for a relusal to accept and pay for marchandise purchased 
under an oral contract is ^ suit to recover the contents of a chose in ac- 
tion, withirithe meaning of the act of March 3, 1887, and a circuit court 
has no jurisdiction of such suit in favor of an assignée, unless it might 
hâve beén pi-oseonted. in such court, if no assignrnent had been made." 
In the opinion, the court reviews the décisions of the suprême court on 
the act of 178S, and dérives therefrom authority for deciding as above. 
So that if, asi has been urged by plaintiff hère, a suit, to corne within 
the restriction' of the'act of 1876, must be to recover "the contents" of 
tiie contract, it would seem that, following the interprétation repeatedly 
given the term "contents," this suit could not be inainlained., The de- 
dàon in thé case pf BlacUockyiSinaU, 127 U. S. 96, 8.Sutp.iCt:. Repl 
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1096, 80 far as it touches upon the question hère presented, would seem 
to be adverse to plaintiff's rights to maintain this suit. That case was 
brought under the act of 1876, and, while the direction of the suprême 
court to dismiss the bill for want of jurisdiction seems to hâve been 
mainly upon another ground, yet,.so far as it affects this case at ail, it 
is not favorable to the plaintiff's rights. Other reasons hâve been urged 
for giving this restriction the limited meaning contended for by plain- 
tiff, some of which would be important if doubt was entertained as to 
its construction in this connection; but none of the reasons suggested can 
hâve force in view of what appears to be the plain meaning and intent 
bf the language used. It seems clear, therefore, that this demurrer must 
be sustained, and it will be so ordered. 

The circuit judge, with whom I hâve consulted, concurs in the con- 
clusions reached. 



RosENBAUM et al. V. CoDNCiL Bluffs Ins. Co. 
(Oîrcuii Court, if. B. lowa, B. D. Màrch 18, 1889.) 

Iv CîOtrBTS— FeDBRAL JuKISDICTION-— StJITS BT ASSIGKBBS — AUXILIAMT PbOCBBD- 

1NG8. 

Tbough an assignée cannot institute an action in the fédéral courts because 
of diverse citizenship, under tbe act of 1875, unless bis assigner could bave 
done 80. yet, tbe action bavîng been brought in the state court, and the as- 
signée and the défendant being citizens of différent states, the cause is ré- 
movable, and, having been reinoved, and having afterwards been continued 
for tbe purpose of enabling plaintifE to file a bill for a reformation, wbich it 
was held was necessary before.be could maintain sucb action, such billis 
auxiliary to tbe flrst action, and is properly brought In the fédéral court. 
8. Iksubancb— Action on Policy — Limitation. 

Wbere an action on an Insurance policy bas been brought within the time 
limited by the policy, a blU for reformation of the policy, in aid thereof, is 
not barred thougb brought af ter suçh time. Sucb blU is not a suit on the 
policy within the meaning Of the limitation. 

In Equity. Oh demurrer to bill. 

Bill by Rosenbaum Bros, against the Council Bluffs Insurance Com- 
pany. For opinion on motion to set aside the order granting leave to 
file the bill, see an<«, 7. 

CMrks A. (Mrk &xiA F. A. Hormd, fox com^\&maxiis. 
: Sapp & Pmey and Hmdereon, Hurd, Daniels <fc Kiesd, for défendant. 

Shiras, J. The bill in this cause was filed by complainants for the 
purpose of reforming a policy of insurance, issued by the défendant Com- 
pany in the name of H. Eylèr, upon an elevator building and other prop- 
erty situated in Benton county, lowa; the property having been destroyed 
by fire. G. G. Abraham, who is named in the policy as a mortgagee, 
assigned the policy and hisinterest in the contract of insurance to com- 
plainants, who brought an action at law against the Company, averring 
tberein that the interest eontraçted to be covered by the insurance was 
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that of Abraham, who was the real owner of the property, and that the 
Company knew snch fact, and issued the policy to cover such interest. 
On demurrer it was held that to sustain the action at law it was neces- 
sary to procure a reformation of the contract, and that action was con- 
tinued ior the purpose of enabling complainants to file a bill in equity 
for that purpose. The proceeding now before the court is instituted for 
that purpose, and to the bill as fildd défendant deraurs on several grounds, 
the first of which is that it appears froni the bill that the complainants, 
who are citizens of Illinois, are suing as the assignées of Abraham, who 
is a citizen of lowa, under the laws of which state the défendant Com- 
pany was incorporated; and that, as Abraham could not bring thissuit 
in the fédéral court, being a citizen of the same state as défendant, nei- 
Iher can complainants, as transférées of the policy. If this proceeding 
was an independent suit, having no relation to the action at law, the 
point made woûld hâve merit. The proceeding, however, is a depend- 
ency of the law action, as is held in Abraham v. Insurance Co., poèt, 731, 
and, being auxiliary thereto, the jurisdiction is sustainable if the court 
lias jurisdiction of the law action. Krippendorfv. Hyde, IIOXJ. S. 276, 
4 Sup. et, Eep. 27. The law action was brought in the state court, in 
1&84, and was removed by the défendant under the local préjudice clause 
of the statute. While it is true that under the provisions of the aot of 
1875 the action could not bave been originally brought in the fédéral 
court, yet it is no less true that, when brought in a state court, it was 
removable into the United States court, for the reason that the restriction 
applicable to original suits by indorsees or assignées is not applicable in 
cases brought originally in state courts, and removed thence to a fédéral 
court. Claflin v. 7ns. Oo., 110 U. S. 81, 3 Sup. Ct. Rep. 507. Juris- 
diction, therefore, existing of the action at law, ail auxiliary or dépend- 
ent proceedings necessary to the full and final hearing and disposition 
of that action are sustainable in the fédéral court, without regard to the 
«itizenship of the parties. 

The second ground of demurrer is that by the provisions of the policy 
no suit or action thereon can be maintained unless brought within six 
months from the happening of the loss, and that the lapse of time is there- 
fore a bar to the proceeding. The action at law was brought within the 
time limited, and this provision is not a bar to that action. The prés- 
ent proceeding is in aid thereof, in the same sensé that invoking the ac- 
tion of the court in granting commissions for taking testimony is merely 
a proceeding in aid of the law action. The filing of the bill for the pur- 
pose of perfecting the évidence to be used on the trial of the law action 
is not the bringing of a suit upon the policy, within the true meaning 
and intent of the clause in question. The lapse of time can no more be 
relied on to bar this proceeding than it could be relied on to prevent 
taking testimony by commission in aid of the law action. The demurrer 
is therefore overruled, and leave granted to défendant to answer the bill 
by the April rule-day. 
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Taft t>. Stephens Lith. & Eng. Co. 

{drcuU Court, B. 1). Missouri, M D. March 20, 1889.) 

Fbdbhal CiotrBTS— JtmisDicTiON OF Circuit Court— Copteight Laws— Qui 
Tam Actions. 

In View of act July 8, 1870, § 108, conferring on the circuit courts jurisdic- 
tion of ail actions arising under the copyright laws, whether civil or pénal in 
their nature, those courts, under Rev. St. Cf. 8. § 629, cl. 9, giving them juris- 
diction of ail suits arising under the copj^right laws, hâve jurisdiction of qui 
iam actions for penalties imposed by section 4963, for violations of the law re- 
lating to copyright, though by section 563 the district courts hâve jurisdic- 
tion of ail suits for penalties and forfeitnres incurred under the laws of the 
United States. 

At Law. On plea to jurisdiction. 

Qui tam action by Marcus H. Taft, who sues, etc., against the Ste- 
phens Lithographing & Éngraving Coropaûy. 
W. E. Msse, for plaintifif. 
Pavî Bakewéll, foi défendant. 

Thayer, J. This is a qui tam action, brought to reoover certain pen- 
alties imposed bj' section 4963, Kev. St. U. S., for violations of the law 
relating to copyright. Defendant's attorney contends that the jorisdio- 
tion to recover penalties of such character is vested in the United States 
district court, and not in the circuit court. He has accordingly filed a 
plea to the jurisdiction. By section 9 of the judiciary act of 1789, 
United States district courts were given jurisdiction "of ail suits for pen- 
alties and forfeitures incurred under the laws of the United States." ïhis 
clause has ever since continued in force, and reappears in the Revised 
Statutes of the United States as subdivision 3 of section 563. Suits to 
recover penalties imposed by the laws of the United States m ust accord- 
ingly be brought in the United States district court, unless jurisdiction 
to recover a particular penalty is vested in the circuit court bj' the stat- 
ute imposing the penalty. It is claimed by plaintifPs attorney that ju- 
risdiction of suits to recover penalties imposed by section 4963, is vested 
in the United States circuit court by the ninth clause of section 629, Rev. 
St. U. S., which gives that court jurisdiction "of ail suits at law or in 
equity arising under the patent and copyright laws of the United States." 
If the claim was based solely on the phraseology of the ninth clause of 
section 629, we shoxild be disposed to overrule it, and to hold that the 
suits therein referred to, and over which. the circuit court is given juris- 
diction, are ordinary civil suits at law and in equity to recover damages 
for, or to restrain, infringements of patents and copyrights, and that the 
clause does not confer jurisdiction upôn this court over suits of a pénal 
character; that is, of suits brought to recover penalties imposed by the 
patent and copyright laws. It must be borne in mind, however, that 
the ninth clause of section 629 is based on sections 65 and 106 of "An 
act to consolidate and amend the statutes relating to patents and copy- 
rights," approved July 8, 1870, (16 Si, at Large, 206, 215.) We infer 
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that the révisera, in drafting the ninth clause of, section 629, dîd not in- 
tend to disturb the jurisdiction then vested in the United States circuit 
court, eonferred by the two sections of the act last alluded to. By réf- 
érence to the act of JulyS, 1870, it will be seen that section 106 provides 
"that ail actions, suits, contre versies, and cases arising under the copy- 
right laws of the United States shaU be originally cognizable, as wdl in 
equity as at law, whether civil or pénal in their nature, by the circuit 
courts of the United States, or any district court having the jurisdiction 
of a circuit court." Prior to that enactment congress had expressly au- 
thorized certain other penalties imposed by the copyright laws to be 
sued for in the circuit as well as in the district courts of the United 
States. Vide 14 St. at Large, 395, § 1, act l'eb. 18, 1867. In view 
of section 106 of the act of July 8, 1870, we think it clear that congress 
intended thereby to give the United States circuit courts jurisdiction of 
suits brought to recover penalties imposed by the copyright laws of the 
United States, and that it retains such jurisdiction since the revision of 
the la.ws of the United States, by virtue of clause 9 of section 629, supra. 
The référence raade in section 106 of the act of July 8, 1870, to suits of 
a pénal as well as of a civil nature, makes it certain that qwi tam actions 
arising under the copyright laws were within the contemplation of con- 
gress when that section was enacted, and that jurisdiction of such suits 
was intended to be eonferred on the circuit court. The plea to the juris- 
diction is accordingly overruled. 



ToERBÎNT V. S. K. MaBTIN LUMBEB Co. 

(Cireuit Court, W. D. Mic7àgan, S. D. Pebruarjr 19,1889.) 

Rbmovai. op Cattses— Practice— Time to Plbad. 

tJnder the statute requiïing that af ter the flling of the pétition and bond 
for removal the pBtitionér shall file a copy of the record in the circuit court 
on the flrst day of the next term, and that the cause shall then proceed in the 
same qianner as if it hàd been originally commenced in said circuit court, 
while the court's jurisdiction becomes yested when the pétition and bond are 
filed,; the time for plesding does not begin to run till the record is entered. 

At l&yr. Motion to set aside default and other proceedings. 
Ufd'& Ofane, for the motion, 
Smitfy, Nims, Ho]/t & ]Ermn, contra. 

Sevubens, J. The plaintiffs commenced this action in the circuit court 
for the ÇQUjîty of Muskegon by an attachment, for the purpose of recover- 
ing an aUegcd indebtedness due to them from the défendant. . The de- 
fendar.J;, at: the time ils appearance was due in that court, filed therein 
its pétition for removal into the circuit court of the United States, setting 
forth thigt it was. a corporation organized under the laWs of Illinois, having 
its principal place of buginesB at Chicago, and that .thé plaintiffs were aJl 
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citizens of thé state of Michigan; and filed the requisite bond for entering 
the record in this court on the first day of the next term. The pétition 
and bond were filed in the state court on the 3d day of January last. On 
the 29th day of the same month, upon the pétition of the plaintiffs, and 
suggestion that tbe removal of the cause by the défendant was for the 
purpose of delay merely, and that there was reason to apprehend that 
the défendants would not file the transcript hère within the proper time, 
this court entered an order giving the plaintifl's leave to file the copy of the 
record. The order went no further than that, and did not détermine 
the conséquences of filing the record hère before the first day of the next 
term. On the 31st day of January the plaintifis, pursuant to the leave 
so granted, filed tbe transcript in this court. On the Ist day of Febru- 
ary they gave notice of the order and of the filing of the transcript to the 
défendant in Chicago, and on the next day entered the default of the de- 
fendant for want of an appearance, and also for waut of a plea. This the 
défendant now moves to set aside. 

The entry of the default must hâve been done, and could only bé sus- 
tained, upon the theory that the time for pleading continued to run on 
uninterruptedly upon the removal into this court by the filing of the 
proper pétition and bond in the state court, instead of being suspended. 
The défendant, on the other hand, insists in its reasons for this motion, 
and upon the hearing it was argued, that the jurisdiction of this court 
did not fully attach upon the filing of the pétition and bond, and will 
not be finally vested until the first day of the next term, at the time des- 
ignated for filing the transcript; and it is said, in substance, that the 
case is dormant, and the court without power during the interval to move 
in it, except upon some emergency to préserve the statu quo. Finally, it 
is urged that the time for pleading is suspended during this period of 
dorraancy, and revives only upon the arrivai of the day when the record 
must be brought and filed hère. I do not agrée to the proposition that 
there is an intermediate state in which a case is resting after the filing 
, of the pétition and bond in the state court, and before the day when the 
record must be filed in the fédéral court, and in which the jurisdiction 
of the latter court is inchoate, and can only be exercised piecemeal, as 
necessity requires. On the contrary, it appears to me that the correct 
view of the matter is to regard the jurisdiction over the case as being ab- 
solutely and completely acquired by the fédéral court upon the instant 
when the state court loses it, and that is upon the proper filing of the 
pétition and bond in the latter court. And it seems to me that tbe con- 
cession that the court may exercise its authority over the case upon its 
own views of the necessity for it is tantamount to an admission that it» 
jurisdiction is fully vested. But in the exercise of its jurisdiction the 
fédéral court is bound to follow the course of practice prescribed by law. 
If it fails to do this in dealing with the case, its authority is erroneously 
exercised. It is not, therefore, a question of jurisdiction, but of regu- 
larity only. This appears to me to be the view of the subject taken by 
the suprême court in RaUroad Co. v. Koontz, 104 U. S. 5, where it is said> 
in the opinion delivered by Chief Justice Waite, at page 15: 
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«We are aware that in the Remoml Cases, [100 U. S. 475,] and Kern v. 
Muidekoper,10S U. S. 485, it îs said, in substance, that after the pétition for 
removal and the entering o£ the record the jurisdiction of the circuit court is 
complète; but this evidently refers to the right of the circuit court to proceed 
with the causé. The entering of the record is necessary for that, but not for 
the transfer of jurisdiction." 

And at page 17: 

"As we hâve already seen, the jurisdiction was changed from one court to 
the other wlien the case for removal was actually made in the state court. 
The entering of the record in the circuit court after that was mère procédure, 
and in its nature not unlike the pleadings which follow the service of process, 
the flling of which is ordinarily regulated by statute or rules of praetice. The 
failure to ttle pleadings in time does not deprive the court of the jurisdiction 
it got through the service of process." 

And in Steam-Ship Co. v. Tugman, 106 U. S. 118, 1 Sup. Ct. Rep. 58, 
it is said at page 122 : 

"Upon the filing, therefore, of the pétition and bond, the suit being remov- 
able under the statute, the jurisdiction of the state court absolutely ceased, 
and that of the circuit court of the United States immediately attached. The 
jurisdiction of the latter court attached in advance of the flling of the tran- 
script from the moment it became the duty of the state court to accept the bond 
and procped no further; and whetlier the circuit court of the United States 
should retain jurisdiction, or disraiss or remand the action because of the 
failure to file the necessary transcript, was for it, not the state court, to dé- 
termine." 

The next question is, what is the course of procédure prescribèd by 
law in such cases? In regard to this it appears to me to be necessarily 
itnplied in the provision that the petitioner shall file the copy in the cir- 
cuit court of the United States on the first day of the next term, and that 
■|;he cause shall "then proceed in the same manner as if it had been origi- 
nally commenced in said circuit court;" that the time which will elapse 
before that date is not to be counted in measuring the periods allowed 
for the steps in pleading. For, while it is absolutely settled that the 
fédéral court may direct or permit the record to be entered before the 
first day of the next term, still it is évident that in the gênerai course it 
was contemplated by the statute that the record would not be entered 
until that time. That being the clear intent of the law, it must be taken 
as implied that the time for taking forward steps in the pleadings in the 
case was intended to be sùspended until the time fixed when the record 
must be entered; otherwise we should hâve the anomaly of a course of 
pleading going forward hère before the return of the record. To pursue 
the analogy suggested by the Chief Justice in Bailroad Co. v. Korniti, m- 
pra, it would be like accelerating the pleadings and the joiniug of the 
issue before the return-day of the process, which bas been duly served, 
There would be the like irregularity and error in the one case as in the 
other. 

The resuit is that the default was prematurely entered, and must 
be set aside. The other parts of the motion are denied, namely, that 
"ail proceedings of the plaintiff in this court in this cause be set aside for 
want of jurisdiction," "and for a stay of ail proceedings in this cause in 
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thÎB court untîl the first day of the next session of this court;" the former 
because, whether grounded ùpon good reason or not, such proceeding» 
are harmless to the défendant; and the second, because, in the présent 
situation, and in the view which bas been taken of the principal ques- 
tion, no such order is required or would be appropriate. 



Platt V. Phœnix Absto. Co. of Londoh. 

{CireuU Court, D. Vermo.nU March 14, 1889.) 

BÉuoTAii Oï Causes— JomsMCTioiîAi. Amount. 

A déclaration containing a spécial count on an Insurance policy for $S,350, 
alleging a total loss, and concludinô to plaintiS's damage |3,000, "for the re- 
covery of whlch, with just costs, pTaintm brings suit," and common money 
counts in as«um;7«!.'< f Or $2,000, concludingas in ttie flrst count, shows that the 
amount in dispute ezceeds $2,000, and the action is removable under the act of 
March 8, 1887 

ÂtLaw. On motion to remand. 

Action by Frederick S. Platt, assignée, against the Phœnix Assurance 
Company of London. 

George E. Lawrence, for plaintiff. 
F. 6. Swinington, for défendant. 

Wheeleb, J. This suit was begun in the state court, and removed 
to this court. The plaintiff bas moved to remand upon the ground that 
the amount in controversy does not exceed the sum of $2,000, required 
by the act of 1887. The déclaration contains a spécial count upon a 
policy of Insurance of $2,250 on spécifie property, alleging a total loss, 
and concluding to the damage of the plaintiff $2,000, "for the recovery 
6î which, with just costs, the plaintiff brings suit;" also the common 
money counts in asmmpsitfot $2,000, concluding to the damage of the 
plaintiff $2,000, "for the recovery of which with just costs the plaintiff 
brings suit." Thèse all^ations of damages and claims of recovery, to- 
gether, amount to $4)000, which, so far as appears, is the amount in 
dispute which may be recovered in the suit. Barry v. Edmunds, 116 
U. S. 550, 6 Sup. et. Rep. 501; ifflton v. DkUnsm, 108 U. S. 165, 2 
Sup. Ct. Rep. 424. Thé motion must therefore be overruled. 
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Abbaham V. NoRTH Germah FiBE Ins. Co. 
iCireuU Court, 2f. B. lowa, E. D. Marçh 18, 1889.) 

1. Equitt— AxrxiLUKT StriT— SuBPŒNA— Sebvicb. 

Wber' it ia beld that an action at law cannot be maintained on an iilsnrance 
policy .^nless it is reformed, and tbe action is continued to enable plaintiS.t(> 
procure sucb reformation, a bill flled for that purpose is auxiliary to tbe ac- 
tion at law, and a subpœna to défendant in tbe equity suit is properly served 
on its attorrieyg in tbe law action. " 

2. Same — ^BiLii W)B Refobmatign in Aid of Law Action. 

Tbough plaintiS migbt bave flled bis bill for reformation in tbe flrst in- 
stance, ne was not bound to do so, but had tbe option to adopt tbe course 
pursued. ■ ^ 

In Equity. On motion to set aside service of subpœna. 
Bill by G. G. Abraham against the North German Fire Insurance Cona- 
pany. 

CharUa A. Clark and F. A. Hormel, for complainant. 
Henderson, Hurd, Danids & Kiesd, for défendant. 

Shieas, J. The complainant in this proceeding brought an action at 
law in a state court against the défendant oompany, averring that he 
was the owner of a certain elevator building in the town of New Hall, 
lowa, and that he had been carrying on business therein in the name of 
one Eyler, who was in fact his agent; that the défendant company con- 
tracted to insure complainant from loss by fire. on said property; lîiat as 
évidence of such coutract a policy of insurance was issued in the name 
of said Eyler; that during the life-time of said policy the property was 
destroyed by fire; and that the company, after due notice and proofs of 
loss had béen furnished, refused to pay the sum due upon the con tract 
of insurance. The défendant rem oved the case into the fédéral court, 
ànd upon demurrer it was held that upon the face of the policy of insur- 
ance, which was attached to the pétition, it appeared that the contract 
of Insurance was with Eyler, insuring his personal interest in the prop- 
erty, and not that which he represented as agent of complainant; that 
complainant could not therefore recover in the law action, so long as the 
policy of insurance remained as it then appeared on its face; and that, 
if the facts were as claimed by complainant, the remedy consisted in pro- 
curing a reformation of thé written policy, conforming it to the truth of 
the matter. Thereupon the court, on the application of the complain- 
ant, continued the action at law, in order to permit the complainant to 
file a bill in equity for the purpose of reforming the policy, and by con- 
itorming it to the facts as they were claimed to be, to enable complainant 
to rely thereon as évidence supporting the action at law. The bill being 
filed for the purpose named, a subpœna was duly issued for service upon 
the défendant company, and was retumed by the marshal, having been 
served upon the attorneys appearing on behalf of the company in the 
law action. The company, entering a spécial appearance, movea to set 
^ide such service as insufficient. It is shown that the défendant corn- 
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pany is a foreîgn corporation created under the laws of Germany, and ît 
does not appear that it has within this district any oflScer or agent upon 
whom service can be had, and the marshal retums that after diligent 
search he is unable to find any agent of the company within the district. 
It is furthçr shown that the attorneys upon whom service was had are 
still attorneys for the défendant company in the law action, and are 
charged with the duty of protecting and defending the interests of the 
company in that action, which is still pending. 

The question is whether the suit in equity, brought to reform the pol- 
icy of insurance, is auxiliary to or dépendent upon the law action, in such 
sensé that service upon the counsel in the latter action may be held to 
bind the défendant in the equity cause. It is not questioned by the 
parties representing the motion to set aside the service that, if the équita- 
ble proceeding is a mère dependency on the suit at law, service upon the 
counsel in the latter may be substituted for service upon the party when 
such substitution is necessary to enable the court to proceed in the mat- 
ter. The contention is that the suit in equity is not a dependency upon 
the law action, but is an independent proceeding, complète in itself, and 
in which the party complainant might hâve a hearing of the entire con- 
troversy; and it is further urged that the authorities show that the right 
to substitute service on the attorney is confined to cases wherein the 
plaintiff' in the law action is made the défendant in the dépendent pro- 
ceedings. It is also suggested that the proper course would be to require 
the complainant to go into the state court for relief, in the mean time 
staying the case at law in the United States court. The proceeding is 
between a citizen of Nebraska and a foreign or alien corporation. If 
this court should hold that the remedy could only be had by sending 
the complainant to the state court for relief, the same difficulty would 
there be encountered. It is a question of service, not of jurisdiction; 
and if sufficient service could be had in the state court, it can be had in 
this court. The proceedings under considération in OhrùtTnas v. Russell, 
14 Wall. 69, and the authorities therein reviewed and the conclusions 
therein anfiounced, upon which counsel in this caserely, pertain to ques- 
tions of an totirely différent nature. The object and purpose of the prés- 
ent bill is to procure, in proper form, the évidence upon which the com- 
plainant relies to support his action at law. In this respect the pro- 
ceeding is akin to obtaining évidence by a bill of discovery. To sup- 
port the action at law, the plaintiff therein is compelled to invoke the 
aid of the court of equity in order to obtain the necessary évidence. A 
bîll of discovery in aid of an action at law is sustainable on behalf of 
either plaintiff or défendant therdn, and is deemed to be a dépendent or 
auxiliary suit. The présent bill is based upon the allégations that a suit 
at law is pending; that the complainant needs the aid of a court of eq- 
uity to perfect his évidence; and it is clear that, if upon the hearing upon 
the bill it should be decreed that the policy should be reformed, such 
reformed policy would be adduced in évidence in the law action. The 
relief sought by the bill is of no value, except to supply complainant with 
évidence in proper form to be used on the trial of the law action. If 
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upon the hearing on the bill it should appear that in the action at law 
judgment on the merits had gone against the plaintiff, the court would 
not proceed with the hearing, for it would thus appear that cause for a 
decree did not exist. In fact, therefore, the bill is in aid of the action 
at law. It is between the parties to the law action, and is dépendent 
upon and auxiliary thereto, in such sensé that service upon the attomeys 
charged with the duty of defending the law action may be had where 
such service cannot be made directly upon the party. There can be no 
possible question that service upon the attomeys in the law action of 
notice of the suing out commissions or letters rogatory for taking testi- 
niony would be good, and this proceeding is of the same gênerai char- 
acter. Shouldit be necessary, in order to properly défend the action at 
law, to obtain évidence by means of a bill of discovery or other proper 
process or proceeding, there can be no question that the counsel appear- 
ing for the company hâve the authority to institute such proceedings in 
performance of their duty to their client. They represent their princi- 
pal in the field of évidence as well as in that of the pleadings and final 
trial of the cause, and in such capacity service may be had upon them 
in any auxiliary proceeding necessary in the préparation of the case for 
hearing. 

It is also urged that the complainant need not bave commenced the 
action at law, but that he should bave brought a bill for the reformation 
of the contract in the first instance, and in the same proceeding hâve 
asked a decree for the damages sought. Such a course was doubtlesa 
open to the party, but he was not compelled to adopt it at bis péril. He 
had a right to sue at law in the first instance, and then to bring bis bill 
to perfect his évidence. The latter does not abate the former. The bill, 
as filedj does not seek relief beyond the reformation of the policy of In- 
surance. If that is secured, the action at law remains to be heard. It 
is not perceived, however, that thèse objections bear upon the sole point 
involved in this motion, which is, whether service can be had upon the 
attomeys in the law action, under the facts appearing of record in thia 
cause. As already indicated, the motion is not deemed weU taken and 
is overruled. The défendant must plead to the bill by the April rule- 
day, or complainant wUl be entitled to a defaultpro confesso, and to pro- 
ceed ex parte. 



Obegonian Rv. Co., Limited, v. Okegon Ry. & Nav. Co. 

(Circuit Court, J). Oregon. April 20, 1885.) 

Spboifio Pehfobmanck. 

A court of equity, as a rule, will not eaforce the performance of a cnntraçt 
to coDStract or repair a railwaj. 
{SyUabus by the Court.) 

In Equity. 

H. H, Northup and John W. WhaUey, for plaintiff. 

' Delay in publication oaused by f allure to obtain copy of opinion at time of its dellverjr. 
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Deady, Jv This i8 a bill for an injunction requîring the défendant, 
as lessee bf the plaintififa road, to complète the same, and put certaia 
portio«S'!thereof in. repair, aiid operate the sanae according to the cove- 
nantar>ih thè lease, or for the appointment of a reoeiver with authority to 
do Buchwork at the expense bf the défendant. < 

: It appears from the bill that on August 1, 1881, the plaihtifF being 
the oWner of a railway in the Wallamet valley, cbmmonly calledthe 
"Narrow-Gàuge," leased the sataie to the défendant for the period of 96 
years, at a rental of £28,000 a- year, to be paid in half-yearly install- 
ments. At the date of the lease 134 miles of the road wieté substantially 
constructed, and 31 other miles were being constructed. 

By the terms of the lease the plaintiff was to finish the road, and put 
the same in good repair throughout, by January 1, 1882; but ou Octo- 
ber Ij 1881:, the défendant, in considération of the sum of $87,115, paid 
to it by the: plaintiff, undertook to peribrm this covenant itself. 

A covenaât in the lease bound the deiéndant to maintain and operâte 
the road, and keep it in good repair. And upon the failure of the de- 
fendant to keep any covenant in the lease, the plaintiff may enter and 
tâke possession of the demised premises, and may hâve a reoeiver ap- 
pointed , with such power and authority as may seem best calculated to 
secure the performance and observance of the obligations imposed by the 
lease on the iessee. 

The bill allèges that the défendant has failed to finish the road accord- 
ing to its undertaking, and that since February 20, 1883, it has failed 
to keep the same in repair, and that the cost bf making such repairs, in- 
cluding twp bridges over the North and South Santiam ri vers, to replace 
those carried away by floods, will amount to $108,450. 

The défendant bas also refused to pay the rent now falling due, and 
given notice of its intention to surrender the premises, and cease to oper- 
ate the road, upon the ground that the lease is void for want of power in 
itself to enter into any such contract. 

Pending the décision on the application for the injunction, the défend- 
ant has been required to operate the road, and is now doing so in pur- 
suance of said direction. 

The défendant demurred to the bill for want of equity, and because 
the plaintiff had an adéquate remedy at law. 

As a gênerai; rule a contract: to build or repair will not be speoifically 
enforced by a court of equity. It is said that if one wont build another 
will; and if there is any loss sustained the remedy is at law, ibr damages. 
And this is especially so as to contracts like the covenant in the présent 
lease, tb repair dùring a period of many years. ! 

The rule and the reason of it will be found stated and exemplified in 
the following cases, and particularly in the one from 1 Woolw. , in which 
Mr. Justice Miller bas. gone over the subjpct with his usûal thorough- 
ness and good sensé: Ross v. Railway (7o.,'l Woclw. 26; Stcrrer y. Rail- 
«ray Co,, 2;1 . Eng. Ch. 48; Stuyvesant v. Mayor, etc., 11 Paige, 416; Gibps 
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V. David, L. R. 20 Eq. 378; Pry, Spec. Perf. 36-40. But see Tmmyl- 
HaniaXh. v. Ballroad Go.^ 118 U. S. 305, 6 Sup. Ct. Rep. 1094. 

The application for the injunction is denied. 

An order for the appointment of a receiver will be made, giving hina 
authority to operate the road, and apply the proceeds to the payment of 
carrent expenses and making repairs. And, if the plaintiS" will ask for 
it, he may be authorized to borrow money on the security of the road, 
sufiBcient to put it in repair, and thereafter bring an action at law to re- 
cover the amount from the défendant. 



Whitcomb V. Gandy. 

(ŒrmUt Court, D. Mbraaka. Maich 1, 1889.) 

Jddomeht— Vacation-^Mistakh. 

Inan action oo flve notes, a paroi agreement was made between counsel for 
the parties that the case should be passed until the attoriiey for plaintifl, 'Wbo 
■was sicki could attend to it. Afterwards the plaintiS employed anotbèr at- 
torney, and after the case had been passed several times it was tried in the 
absence of défendant and his counsel, and judgment given for plaintifi. It 
appeared that iiëither tbe latter nor the attorney who tried the case knew ôf 
the agreement made byplaintifi's former counsel, and that, after the case had 
been passed once or twicp, the plaintiff wrote to defendant's attorney that it 
vould be pr'essed for trial at the then présent term. Eeld, that on the pay- 
ment by défendant of one of tbe notes, tbe validity of which was satisfac- 
torily shown by the évidence, the judgment would be set aside. 

Tn Equity. On bill for injunction. 
Reavis <fc Thomas, for complainant. 
John L. Wd>ster, for défendant. 

Bbeweb, J. This case is before me on bill, answer, and proofs. The 
testimony is voluminous, many score of witnesses having been swom 
and ezamined. It is monumental in the amount of falsehood which is 
developed. It is impossible to avoid the conclusion that many witnesses 
hâve deliberately perjured themselves, and in such a case it is not easy 
to separate the truth from the falsehood, or to détermine what are the 
real facts. Thèse are beyond question, and they must furnish the basis 
of investigation: Prior to April, 1884, John Andersen and Nels Ander- 
son fonrièd the firm of Anderson Bros., residing at Humboldt, and en- 
gaged in the manufacture of wagons, buggies, etc. In April or May of 
that year, O. M; Whitcomb, the plaintiflf, joined the firm, the name of 
which was changed to Anderson Bros. & Co. That firm was dissolved 
on September 29, 1884, plaintiff taking the property and assuming the 
debts. J. L. Gsuidy was a physician living at Humboldt, and as agent 
for his wife, M. B. Gandy^ or acting for himself, had sundry buisiness 
transactions with the fem of Anderson Bros. &,Co. On the day of the 
dissolution of the firm,-n-September 29th, — John Anderson executed ta 



7a6i FKDEEAL EEPORTEB, Vol. 37. 

M. E, Gandy in the firin lïame 9> note for $575. It is claîmçd tliat on 
the same day he executed four othçr notes, also in the flrm name, to 
the sarae party, — three for a thousaqd each and the fourth for $744.75. 
Thèse notes were ail indorsed to défendant, W. S. Gandy, a brother of 
J. L. Gandy, and a résident of Indiana. Suit was commenced on thèse 
notes in the state court, and removed by the plaintifif to this court. The 
case was for trial at the November term, 1886. The only attomey of 
record for the plaintifif was August Schoenheit, who resided at Falls 
City, near Humboldt; while E. W Thomas, E, A. Tucker, and Isham 
Reavis, who also resided at Falls City, were the attorneys of défendant. 
Whitcomb, who alone was served with process and answered. Mr. Schoen- 
heit was sick during the fall and winter, unable to attend court, and 
finally died in February, 1887. Mr. Reavis made a paroi agreement 
with Mr. Schoenheit that the case should be passed until such a time as 
Mr. Schoenheit's health would permit him to go to Omaha to try the 
case. This was before the commencement of the term. The fact of this 
agreement he communicated to his co-counsel and client; and when the 
case was called by Judge Dundy for trial at the opening of the term, he 
announced the fact of such agreement. No mémorandum was made of 
it, and no order entered by the court. Mr. Schoenheit's health not im- 
proving, J. L. Gandy, acting for his brother, came to Omaha, and em- 
ployed JF. L. Webster to look after the case. Several times the case was 
called for trial and passed, but finally, on the 29th of December, in the 
absence of défendant and his counsel, trial was had, and judgment ren- 
dered for the full amount of the five notes and interest. Mr. Reavis, 
one of the counsel for défendant, was infornied of this judgment on the 
2d or 3d day of January following; and within two or three weeks at 
least, the défendant and his other counsel were also advised of the fact. 
The term at Lincoln commenced the first Monday of January. Nothing 
was done at that term, and this bill was filed on June 17, 1887, to re- 
strain the enforcement of that judgment on the ground that it was fraud- 
ulently obtained. Answer to this bill having been duly filed, testimony 
was taken, and the case is now before me for considération. Mr. Schoen- 
heit is dead, so that we do not bave his version of the arrangement be- 
tween counsel; but there is no reason to doubt, in view of Mr. Reavis' 
high character, the substantial accuracy of his recollection, or that there 
was some gênerai understanding between him and Mr. Schoenheit that the 
case should be passed to await Mr. Schoenheit's restoration to health. 
It does not appear, however, that J. L. Gandy, who managed his broth- 
er's case, knew of any such arrangement, or that Mr. Webster, the coun- 
sel subsequently employed, was informed of it; so that they acted in the 
utmost good faith in pressing the case for trial at the time they did. 
More than that, it appears clearly that, after the case had been called 
and passed once or twice, J. L. Gandy, in Mr. Webster's office, wrote a 
letter to one of the counsel for défendant, notifying him that the case 
would be pressed for trial at that term. This letter was mailed in am- 
ple time to hâve reached counsel so as to enable him to attend the trial. 
Further than that, before coming to Omaha, he mailed a postal to the 
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same counsel, giving like notice. Execution was issued on this judg- 
ment, a levy made on some property of défendant, and the marshal went 
down to make the sale. Défendant gathered a crowd of his friends, and 
by threats and intimidations prevented the sale, and cdmpelled J. L. 
Gandy to sign a stipulation for arbitration. I think the foregoing facts 
are either undisputed, or so clearly established that there is practically 
no doubt as to them. Among the disputed facts are: whether the four 
notes were signed by John Anderson; whether any considération was re- 
ceived for said notes if signed by him; whether the notes were trans- 
ferred in good faith to plaintifif before maturity; whether défendant and 
some of his counsel did not know of the judgment in time to file a mo- 
tion for a new trial at the the term at which it was rendered; whether 
the défendant did not admit the correctness of the indebtedness, and the 
propriety of the judgment, under the belief that his property was con- 
cealed from exécution, and first complained thereof when the marshal 
had found some property upon which to levy, It would be a wastè of 
time to attempt to review the testimonj-^ of the varions witnesses, or to 
attempt to détermine what is the truth as to thèse disputed matters. It 
is conceded that the note of $575 was signed by John Anderson in the 
firm name, and notwith standing John Anderson's déniai I think it is 
satisfactorily shown that there was considération for it, and such consid- 
ération as would made the note valid, in the hands of a bona fide holder 
at least, and probably in the hands of the original payée. While I 
hâve no doubt that there was, as stated by Mr. Reavis, some such un- 
derstanding or paroi agreement between himself and Mr. Schoenheit, the 
case furnishes only another of the many illustrations of the danger, at 
least, of relying upon mère paroi agreement betwden counsel. Many 
courts insist on a rule that ail agreements between them shall be in 
writing, and that no paroi stipulation will be recognized. If a stipula- 
tion had been signed and filed""with the clerk, or if an order had been 
made by the court, ail this trouble would bave been avoided; and when 
a party risks his interests upon such paroi stipulations, he has no one 
but himself to blâme if trouble and expense be the resuit. There is no 
reason to doubt that Mr. Webster acted in the utmost good faith, for he 
pâssed the case from day to day to enable the défendant to be présent 
with his counsel, and took even the unnecessary pains to send formai 
notice to him by letter. Nor is there any testimony which shows that Mr. 
Gandy was not also acting in good faith. So that it would be unjust 
and inéquitable to cast upon him the burden and expense of a blunder 
which he did not make. At the same time a court of equity ought, 
so far as it can, to relieve a party from the conséquences of such a blun- 
der. I think, therefore, that which under the circumstances is équita- 
ble is this: that the présent complainant (the défendant in the law 
action) should hâve the privilège of making a défense to the four notes, 
and that can be done only by sustaining the bill. The order will be that, 
upon the payment by complainant of the note of $575 and interest, and 
tbe costs of this suit, the judgment in the law action will be set aside 
and held for naught, and the case set for trial upon the issues as to the 
v,37F.no.l4— 47 
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fourik^tes; fiié security alrèadj^ giveh for the paymént «ïf the judgmënt 
to remain until the détermination Of the suit. The failure to file à rep- 
licationisa merèly téchnical omiësion,which the court would never per- 
mit to interfère with a décision according to the equities of the case as 
developed in the testimony. 



£dbton V. Huma étal, 
(.dreuit Court, D. Colorado. February 10, 1889.) 

QOIBTnrO TiTLB— RkB ADJtJtiicATA. 

A decreé qnietiny title in plaintiffs in a suit under Code Civil Proc. Colo. | 
257, proTiding tbat an action may; be brougbt by any person in possession of 
, real property against any person wïo daims an estate or interest therein ad- 
verse to him for the purpbse off dètermining such adverse claim, estate, or in- 
! terest. " is conclusive against ail adverse claims or interests then held by de- 
fendants, wbetber pleaded in défense or not. 

In Equity. On plea and exceptions to answer. 

Tdler & Oràhood, ioxQomTp\&ma,ni. 

TTofcoit <fc Faite and JS. Mtes, for défendants. 

Bbeweb, J. This case stands on a plea and exceptions to the answer. 
The facts, as developed, are thèse: In 1884 one Éufùs Clark was the 
owner of the rëal estate in question. He sold and conveyed it to Henry 
and Loveland for the sum of $70,000, of which $10,000 was paid in 
cash, and a trust deed given for the balance to two trustées. A few hun- 
dred dollars only having been paid upon this balance, the trustées, at 
the reqUest of Clark, advertised the property for sale, and sold the entire 
tract to, Clark for $76,800. In pursuanoe of that sale a deed was made 
to Clark, who snbsequently conveyed it to the South Denver Real Estate 
Company. While the advertisement of the sale was in the names of both 
trustées, only one attended the sale, and only one executed the deed. 
Prior to the original conveyance by Clark to Henry iand Loveland certain 
portions of this Iand had beénsubdivided into lots and blocks, and the 
plat thereof recorded in the office of the recorder of deeds, but neither the ■ 
conveyance from Clark, nor the trust deed, nor the advertisement of sale 
took any notice of this platting, but described the lands simply by quar- 
ter sections and parts thereof. At the time of the sale in pursuance of 
the direction of Clark by his attorney, the trustée made this announce- 
ment: 

"I désire to séll this property for the highest possible priée it will bring in 
cash. : In order to ascértain the best price obtainabie for the whole prciperty 
I will first ofiÇeritin parcels, the. subdivided parts ipiotsapd blocks separately. 
and the rest in tracts of about twenty-two to forty acres eaeh. Af ter the 
whole property is thûs offered, and theaggrégateof the highest bids computed, 
thsn the whole Iràot will be offered in one body. If tlie aggregàte of the high- 
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est bidç, obtaiped jwlien ofîei;ed in lojis, blpcks, and pafreel?? e*ïual9 .<»r exçee^ 
the highbst bid when ofiferedas a ,wljple,! the. property wjll.be atruck off açeord« 
îng to sucf^ bids in parçels;; ptlierwisè it willllie sold as à w)iole." 

In pursuance of this announceiaént it was sq offered in lots, blocks, 
and parcels, and, on Computing the aggregate of the varions bids, the 
amount, was $76,798.87. Then it was offered as a whole, and $76,800 
offered, and the property struck off to the bidder. i Prior to the sale, one 
Mcintosh, who is a party to this bill, and one of the principal stock» 
holders in the reàl estete çompany, being désirons of obtaining the landy 
entered into a written contràct.with Clark, by which the latter agreed to 
hâve the property sold under thé trust deed, and if he obtained title 
thereto at such sale, to convey to the former at a named pricé. It was 
also stipulated in this contract that Clark should attend the sale, and 
make bids in pursuance of instructions from Mcintosh, The sale and the 
deed to Clark were on the 3d of August, 1886. Thereafter, and on the 
12th of April, 1887, Henry and Loveland filed a bill in the state court, 
alleging that the sale and deed were void on the ground that they were 
made and exeçuted by one trustée, and not by both, and also on the 
gtound of some defects in the advertisement, etc., praying that that deed 
and ail subséquent conveyances be canceled and held for naught, and 
that upoo the payment of the balance due on the original purchase priée 
a conveyanee should be naade to them. To that complaint the varioua 
défendants answered, and alao filed a cross-com plaint, in which they set 
out the original sale from Clark, the trust deed, the advertisement, 
sale, and deed, and subséquent conveyances, and alleged that the pro- 
çeedings of the complainants were casting a cloud upon their title, and 
prayed that it might be quieted, and the défendants in the cross-com- 
plaint decreed to hâve no right or claim or interest in or to the property. 

Theplèàdings havingall been perfected, the case wentto trial, and a de- 
çree was entered in which it was found that none of the material allégations 
of the original bill of complaint were sustained, and that ail of the ma- 
terial allégations of the cross-complaint were sustained , and adjudged that 
the original bill be dismissed for want of equity, and that the title of the 
cross-com'plainants be quieted, and forever set at rest as against ail claima 
whatsoeVer of the étimplainants, or either of them. This decree was taken 
to the suprême court of the state for review, and by that tribunal af- 
firmed.V Thereafter, on July 16, 1888, this bill was filed, which ia 
called a "billto redeem," and sets up the facts heretofore stated, except 
the proceedings in the state court; tenders the balance due on the orig- 
inal purchase price, with interest; and prays a decree for rédemption. 
It sets up a title in complainant, derived from sundry mesne convey- 
ances from Henry and Loveland. It also sets up a title derived by con- 
veyances from the parties who bid for the several lots and parcels at the 
trustées' sale. 

Now, the plea sets up thé proceedings in the state court as a bar to ail 
daims which complainant maiy hâve derived through his conveyaaces 

> Loveland y. Olark, 18 Faa Bep. su. 
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from Henry and Loveland; and the answer, besides beîng in support of 
the plea, sets up défenses to the title obtained by the conveyances from 
the bidders for the lots and pàrcels. This, I think, présents ail the sub- 
stantial facts in the case. Some technical questions hâve been argued, 
but I think it useless to notice them, and proceed to the substantial mat- 
ters. I hâve not mentioned ail of the conveyances by which titles bave 
been transferred, or the varioùs parties who hâve interests, but hâve treated 
the complainant on the one side and the real estate company on the 
other as the real parties in interest, for, their rights being settled, ail 
other questions and rights are disposed of. Now, are the proceedings in 
the State court a bar to this action? It is said by counsel for complain- 
ant that the state case proceeded on the theory that the sale and deed 
were absolutely void, while this accepts the sale as apparently valid, but 
goes upon the theory that it is voidable, and seeks simply rédemption, and 
that the wrongful and fraudulent contract between Clark and Mcintosh 
was not set forth in the bill of complaint in the state court, or made the 
basis of relief. Inasmuch as complainant holds under Henry and Love- 
land, by conveyances since the former case, this action must stand as be- 
tween the same parties in référence to the same property, and I think it 
would be diflBicult, even if no cross-complaint had been filed in the original 
case, to draw any substantial distinction between the two actions, or avoid 
holding that the former was a bar to this. The fact that new matter is 
added in the complaint makes no différence. In the case of OromweU 
V, Oounty of Sac, 94 U. S. 352, the suprême court lays down in very clear 
language the rule controlling as foUows: 

"In considering the opération of this judgment, it should be borne in mind, 
as stated by eounse], that there is a différence between the eflect of a judgment 
as a bar or estoppel against the prosecution of a second action upon the same 
claiin or demand, and its effect as an estoppel in another action between thé 
same parties upon a différent claim or cause of action. In tlie former case, 
the judgment, if rendered upon the merits, constitutes an absolute bar to à 
subséquent action. It is a finality as to the daim or.demand in controversy; 
concluding parties ând those in privity with them, not only as toevery matter 
which was offered and received to sustain or defeat the claim or demand, but 
as to any other admissible matter which might hâve been offered for that purr 
pose. ïhus.for example, a judgment rendered uponapromissory note iscon- 
clusive as to the validity of the instrument and the amount due upon it, al- 
though it be subsequently alleged that perfect défenses actually existed of 
whicli no prôof was offered; such as forgery, want of considération, or pay- 
ment. If such défenses were not preSented in the action and eStablished by 
compétent évidence, the subséquent allégation of their existence is of noIegaJ 
conséquence. The judgment is as conclusive, so far as future proceedings 
at law are concerned, as though the défenses never existed. The language, 
therefore, which is so often used, that a judgment estops not only as toevery 
ground of recovery or défense actually presented in the action, but also as to 
every ground which might hâve been presented, is strietly accurate wben ap- 
plied to the demand or claim in controversy. Such demand or claim, having 
jpassed irito judgment, cannot again be brought into litigation between the 
parties in proceedings at law upon any ground whatever." 

But I shall not stop to pursue this question, for, when we consider the 
decree in the former case, it was a decree upon the cross-complaint, and 
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a decree quieting title. The cross-complaint was properly filed, for the 
matter set up therein was germane to that presented in the original com- 
plaint. The propriety of its présence was unchallepged, and the parties 
went to trial upon that, and the decree of the lower court was affirraed 
by the highest court of the state. Now, if a decree in an action quieting 
title aniounts to anything, it must be held that in a case like this it 
bas quieted défendants' title as against ail claimsgrowing ont of the trans- 
actions of the sale. The Colorado Code provides not merely for settling 
the title, but every title, claim, or interest, and the decree which was 
rendered quieted the title as against ail claims.* 

It is said in Pomeroy on Remédies, section 369, that the object of this 
Btatutory action is the"putting ail litigation to rest." In Green v. Glynn, 
71 Ind. 339, the court observes: 

"Tlie very object of the action to quiet title is to détermine ail conflicting 
clairas and to remove ail clouds from the title of the coniplainant. If one 
having a claim is brought into court by a complaint to quiet title, and fails to 
assert bis claim, he is concluded by the judgment, even though he omitted to 
assert his real claim. The statute was intended to secure repose, and to settle 
in oue comprehensive action ail conflicting claims. * * * If one brought 
Into court, and being not only allowed f uU opportunity to assert such claim 
as he may hâve, but directly challenged to do so, neglects to use this opportu- 
nity expressly aflorded him, he has no right to again vex the courts or those 
claiming adversely to him by instituting a new and distinct action against the 
party who summoned him into court." 

In Farrar v. Clark, 97 Ind. 449, I find this language: 

"The question as to the effect of a judgment in an action to quiet title is 
important but not diflBcult. If, as has been so often heid, the purpose of the 
action is to détermine and quiet title, then it is manifest that the judgment 
determining and quieting title must be conclusive. The decree quieting title 
in the appellees was not a mère empty déclaration. It was a conclusive adju- 
dication. Title will not be quieted unless the decree can operate, and if it doea 
operate, then it puts at rest the question of title. In a case similar to thfl 
présent, the court said: ' Of whatavail, then, can it be to the plaintiff to bave 
his litle quieted in him when, after that is done, he cannot recover possession 
upon it? Equity will not grant a relief in form which must be valueless in 
fact.' * * * The object of the action to quiet title was to settle ail claims, 
and the question of title was the dominating one in that action, and the con- 
trolling one in this. It is a mistake to suppose that the object of a suit to 
quiet title is to settle particular claims. On the contrary, it is, as was in sub- 
stance said in Barton v. MoWMnney, 85 Ind. 481, an action to quiet the plain- 
tifl's title against ail claims of the défendant, whatever they may be. If, theni 
ail claims are included, ail claims are necessarily finally adjudicated, and the 
question of title forever settled. " 

The Oregon Gode is very like the Colorado one, and something of a 
similar question was presented under that Code to the United States cir- 
cuit court of that district in Starr v. Stark, 1 Sawy. 276, and the court 
disposes of the matter in thèse words : ' 

' Code CivlL Proo. % 357. An atition may be brought by any person in possession, by 
himself or his tenant, of real property, against any person who claims an estate or in- 
terest therein adverse to him, for the purpoae of determining such adverse claim, es- 
tate, or interest. 
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:"The J)lâlntiff cannot at hW option splifc it qp into Éaany saîts Fith whieh 
to,hara8S;and,wpai7 the défendant. By the final decree in sqçh a suit, the 
title to the priemiaes as between thei parties is deterinined, and ail questions or 
'mattéifs aflféctiiig such titlô are concruded tljereby. If either party omits to 
sèt forth arid prove ail the groilnds of his right, or his adversary's want ot it, 
he èannot correct his error by bringing another suit upon the portion or frag- 
ment of the case omitted. * * : * If they failed to bring to the considéra- 
tion of the court by proper proof or allégation anything material to a correct 
détermination of the controversy for which such suit was given and brought 
to settle, it was their own fault, and they must abide by the conséquences." 

In Sedgwick & Wait, on the Trial of Title of Land, it is declared that 
a decree in an action to quiet title is conclusive, and puts ail litigation 
to rest as regards the parties to it, and the titles involved, and in Reed v. 
Calderwood, 32 Cal. 111, under a similar statute, the court observes: 

"It inay be admitted that the plaintiffs were not in strictness entitled to a 
decree enjoining the défendants from making any further conteston the plain- 
tifE's title, whether judicially or otherwise: stili the error must be disregarded, 
for it cannot affect any substHntial right of the party. ïhe decree would hâve 
been a bar to subséquent litigation on the same subject-matter if the injunc- 
tlon clause had been omitted, and that clause may be of positive service in 
preventing the bringing of suits by the défendant whieh, if brought, would 
be sure to fàil. The défendant, however, is raistaken in supposing that the 
injunction will preclude him from availing himself of an after-acquired title." 

And in Parrish v. Ferrie, 2 Black. 609, the suprême court of the United 
States observed in référence to the Ohio statute, which is like the one of 
this State, as follows : 

"The statute authorizes any person in possession of real property to insti- 
tute a suit against any one who daims an estate or interest therein adverse to 
him, for the purpose of determining such a(Jverse estate or interest. Now, it 
is quite apparent that the title of the défendant to the lands in question is in- 
volved, under this act, and that the détermination of the court must be con- 
clusive against him, and ail claiming under him, as between the parties. If 
not, the act is of no effect. " 

And indeed, if a decree in an action to quiet title does not quiet it, it 
is difficult to conceive the object or purpose of such an action. It does 
not seem t6 me open to question. I hâve not the slightest doubt that 
the decrçe under the cross-com plaint in the original action barred aU of 
complainarit's daims springing eut of the trustee's sale, and passing to 
him through the conveyances of Loveland and Henry. It follows from 
thia that the plea must be sustained. With référence to the exceptions 
tq the answer, it is unneoessary to notice them in détail; it is enough to 
say that the bidders at the sale took nothing by their bids, either at law 
or ip equity, and had therefore nothing to convey to complainant. The 
method of sale adopted by the trustée was one in fréquent use. Its pro- 
priety ca,nnQt be questioned. Indeed, it may be considered as settled. 
Many decrees even contain a provision directing such method of sale. 
I remember the decree in the Wabash foreclosure contained a similar pro- 
vision, and as there is no suggestion that there was any mistake in the 
adding up of their several bids, or that the amount bid for the land in 
grbss did not èxceed the amount of the several bids, or that the property 
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was not finally strack off on the single bid, the sepaïute bidders hâve no 
daim, either in law or equity. Furthermore, it may well be doubted 
whether there was any mémorandum in respect to their bids, sufficient 
to sustain them under the statute of frauds. Eppich v. Clifford, 6 Colo. 
493; Ghafton v. Ou'mmings,9d U. S. 100. As no cause of action appears 
in respect to this claim of title it is unnecessary to wast^e any time upon 
the exceptions to the answer thereto. The order, therefore, will be that 
the plea be sostained, and the exceptions to the answer overruled. 



GiBSON V. BiCHMOND & D. K. Co. 

{Qîrcuit Court, 8. D. New Tork. February 28, 1889.) 

Bailsoap Cîompanies— Bonds and Mobtgages— Riqhts of Mobtgagebs. . 

The slate of North Carolina, under act Jan. 37, 1849, incorporating thelSf.' 
0. R. Co., subscribed for $8,000,000 of its $4,000,000 authorizèd capital stock; 
with the right to vote thereon, and to appoint eight of the twelve directdrs.: 
The Btate created a statutory mortgage upon its stock to secure constr,uction, 
bonds issued by it, and subsequently created a second mortgage on îts stock 
to secute an issue of bonds. Thereaf ter, and while the road was paying 6 për' 
cent, per annum on its capital stock, défendant, with notice of the rights of ; 
the second mortgage bondholders, took a lease of the road at a rental su^-, 
cient only to pay the interest on the flrst mortgage bonds. The chart^i' aù- 
thorized the N. C. R. Co. to lease its property and franchises, and it wtts not 
claimed that the lease was improvident, or in any respect invalid. The com-; 
plainant, a second mortgage bondholder, flled a bill against the défendant,, 
the lessee, to compel it to account for the excess of earnings above the 
amount of interest on the flrst mortgage bonds, upon the theory that by thé; 
hj^pothecation of its shares to the second mortgage bondholdeiis the state im-; 
pliedly agreed to become a trustée for them, and esercise its control as a ma-' 
jority stockholder in the N. C. R; Co., so as to préserve the earnings for thé 
beneflt of their bonds, thns màking the earnings a trust f und which complain:-: 
ant could foUow into the hands of the défendant, the défendant being a ré- 
cipient with notice. The défendant demurred to the bill. Held, (1) thàt in 
the absence of any averment of fraud in the making of the lease the côih- 
plainant could not maintain the action. {%) That the state was no more a, 
trustée than any other majority shareholder of a corporation who mprtgages, 
his stock, and was under no duty to the mortga^ee except to oonduct itself 
honestîy in exerting its power of control for the Interests of the mortgagées' 
and the other creditors and stockholders of the corporation. 

In Equity. On demurrer to bilL , 

Edward L. Andrews, for complainant. ; ; 

George Hoadley, for défendant. 

Waliace, J. The complainant is the owner of certain bonds /for 
$1,000 each of the state of North Garolina, created pursuant to aoa a,ct of 
the législature qf the state, and containing a certificate executed bythe 
authorizèd officers of the state, which recites that "ten shares of the stocfc 
in the North Carolina Railroad Company, originally subscribed for by 
the state, are hereby mortgaged as collatéral security for the paymént of 
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this bond." The défendant is a liesaee of the property of the North Car- 
olina Railroad Company for a term of years. The oçmplainant has filed 
this bill for himself, and in behalf of other holders of the bonds, to com- 
pel the défendant to account for the earnings of the leased railway prop- 
erty in excess of the rent reserved in the lejjse. The défendant has de- 
murred to the bill. 

Succinctly stated, the averments of the bill are that the North Caro- 
lina Railroad Company was incorporated by an act of the législature of 
the state of North Carolina, passed January 27, 1849; that the act pro- 
vided that the state should subscribe for $3,000,000 of the $4,000,000 
authorized capital stock of the company; should be entitled to appoint 
eight of the twelve directors of the company, and should be entitled 
to vote by an officiai proxy upon its capital stock at ail stockholders' meet- 
ings; that the state took the stock, and has always exercised its rights to 
appoint directors and vote; that the state created a statutory mortgage 
upon the shares of the stock, to seCure certain construction bonds issued 
by it; that subsequently it created a second statutory mortgage upon its 
shares of stock, to secure an issue of bonds, of which the bonds in suit 
are a part, and issued $2,500,000 of such bonds, and sold them to the 
public; and that thereafter, September 21, 1871, and while the railway 
company was earning and paying 6 per cent, per annum upon its capi- 
tal stock, and while the state was in default in paying the interest on the 
second mortgage bonds, the défendant, with full knowledge of the rights of 
the second mortgage bondholders, took a lease of the railway at a rental 
merely sufficient to pay the interest on the first mortgage bonds, and has 
since been in possession of the property, and in receipt of earnings therefrom 
largely in excess of the rental. The acts of the législature incorporating 
the railway company, and authorizing the création of the construction 
bonds by the state and the first mortgage upon the shares to secure their 
payment, are not fully set out in the bill; but, as thèse are laws of which 
the courts must take judicial notice, the bill is to be read in connection 
with their provisions. By the act incorporating the railway company 
and directing the state to take shares therein, power was granted to the 
corporation to lease its property and franchises. Such efi'ect was givea 
to section 19 of the act by the décision in State v. Railroad Co., 72 N. C. 
634, where the lease in question to the présent défendant was adjudged 
to be within the authority of the corporation. The acts creating the stat- 
utory mortgages give effect to the lien of the bondholders, at law and in 
equity, without registry or proof of notice. The bill does not aver that 
the lease made to the défendant was improvident, or in any respect in- 
valid or vicious. The averment that at the time the lease was made the 
railway was earning 6 per cent, upon its whole capital, and the rent re- 
served was only équivalent to the interest on the first mortgage bonds of 
the state, may be intended to suggest that the property was leased for an 
inadéquate rental; but as the amount of the first mortgage bonds is not 
mentioned, and as their amount may hâve been for as much or for more 
than the amount of the capital stock, this averment does not even insin- 
uatè that the lease was improvident. The bill does not seek to hâve tho 
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lease declared invalid or vacated for any reason. Neither the railway 
Company nor the state is made a party défendant. 

The theory of the bill seems to be, and the case for the complainant 
has been argued upon that theory, that the state of North Carolina was 
invested, by the législation under which it became a stockholder of the 
raihvay Company^ with complète control of the aflairs of the company; 
that by the hypothecation of its shares to the second mortgage bondhold- 
ers it impliedly agreed to become a trustée for them, charged with the 
duty of exercising its power of control se as to préserve the earnings of 
the railway, and appropriate them to the payment of the bonds; that 
consequently the earnings were a trust fund for the bondholders; that 
by permitting the lease by the railway company to the défendant thie 
state consented to a diversion of the trust fund; and that, as the défend- 
ant is the récipient of a trust fund, with notice of the rights of the cestuis 
que trustent, it must account for such of the fund which has corne to its 
hands as is not applicable to the payment of interest to the first mort- 
gage bondholders. The proposition that the state assumed fiduciary ob- 
ligations towards the second mortgage bondholders which do not ordi- 
narily exist between mortgâgor and mortgagee, and which gave the bond- 
holders the right to insist that the railway company should be managed 
in their interest as a trust property, has been ingeniously presented, biit 
does not seem to bave any real substance. The case is not distinguish- 
able, in its légal aspects, from one where an individual, a majority stock- 
holder of the stock of a corporation, has hypothecated his shares by 
chattel mortgage to a créditer as security for a loan. In such a case it 
mày be assumed that both parties to the transaction understand at the 
time that the value of the security is to dépend upon the financial pros- 
perity of the corporation, and measurably upon the honesty and efficiency 
of the corporate management; but no promise or dùty can reasonably be 
implied from that understanding that the shareholder who has mortgaged 
his shares is to use his power of control in the corporate afTairs exclu- 
sively in the interest of the mortgagee, or is not to consent to or promote 
any scheme or undertaking in the conduct of its business which is within 
•the scope of its legitimate functions, and which he may believe to be ex- 
pédient and proper. Certainly no promise or duty can be implied from 
such an understanding, which would be ineonsistent with his obligations 
to the other shareholders, or his good faith towards the creditors of the 
corporation. So long as he conducts himself towards the mortgagee 
honestly in exerting his power of control, he violâtes no duty, and the 
latter has no ground of complaint. When, in conséquence of a default 
in payment, pursuant to the terms of the hypothecation, the mortgagee's 
title to the shares become absolute,he is in a position to substitute him- 
self in the place of the mortgagor, and participate in the control of the 
corporation, according to the forms and subject to the conditions of the 
organic law. If, instead of doing this, he nevertheless allows the mort- 
gagor to do so, he ought not to complain, and cannot be heard to chal- 
lenge any transactions with third persons by the corporation which are 
effected in the mean time in good faith, and are within the corporate 
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ppwer, ,,Applying thèse familiarrules of lawto th(=! présent case, the sec- 
ond mortgage bondholders çannoji. assert with reason that the state bas 
violated any fiduciary duty towar'ds them, or that the corporation itself 
hfts heeii in any way a party, to the subversion of their rights, unless 
they ai^e prepared to show— what is notalleged in the bill — that thelease 
was fraudulent, ov vlira vires. Ail persons dealing with a corporation 
must take notice of the provisions of its organic law. In the présent 
case the second. mortgage bondholders were bound to know when they 
tpok their security that the railway company was authorized to lease its 
propertyand franchises, and should hâve expected that circumstances 
might arise under which the interests of the corporation, its stockhold- 
ers, and its creditors, would be promoted by doing so. They were also 
bound tp take nptioe of the prior rights of the first mortgage bondholders, 
origipating in ;the statu tory mortgage created by the acts of the legisla- 
turp, and ta anticipate that the interests of thèse bondholders, to whose 
lien upon the shares of stock their bwn lien was subordinate, might re- 
quirethe pompany to lease its property. The second mortgage bond- 
holders, tljerefore took their seçurities with the knowledge that circum- 
stanees miight arise under which it would be not only the right, but the 
;duty,;pf the stSite as a majprity stockholder in the railway corporation 
;to]tF£|,r4s the «thei? stockholders and the first mortgage bondholders to 
prppapte.tVe leasing of the railway. ; Gertainly it cannot be maintained 
th|af the effect pf ;the second mortgage was such as to preclude the share- 
\hiolders pf the railway company, other than the state, and the prior mort- 
■gagees pf ,t)hie; shares, irom deriviug the benefit of any legitimate mode of 
. .ep^ercising; the franchises granted to the corporation which might be ex- 
pédient. ; , , 

y So far as appears from the bill, the lease in question was a reasonable 
,,^n4- legitimate arrangement, and bas been acquiesçed in since 1871 by 
jthp pppiplainant and thpse whom he represents. It is fair to assume 
, i^hat ,thp Nprth Carolina Railroad Company and the state both regarded 
,it|,^.prpbably;Pffering a better income than could be derived from the 
pjidinary traffic of the railway, and thprefpre as an arrangement which 
, wpvii<i iPromote the interests of shareholders and bondholders. Very 
, plearly the second mortgage bondholders cannot maintain a suit in equity 
tp; charge the défendant with the earnings derived under the lease, when 
, .they, do not assert that the lease is void or voidable, as between the par- 
ties \<i. it. The lease is either a valid contract between the North Caro- 
lina Railroad Company and the défendant, or it is an invalid one. If 
ivalid, thé.complainant cannot assail it, and the défendant is entitled to 
, standjupon the terms of the contract, and dérive whatever profit it may 
be.^ble to from operating the road after paying the rent. It cannot be 
, >falid ^ lî^tween the parties to it and invalid as to the complainant, un- 
l^Sithe sçppnd mortgage bondholders hâve rights or equities superior to 
those.they wpuld bave if, when the bonds were not paid, they had de- 
jjflançjfd ajû^acquired the shares of stock hypothecated to them as col- 
il^teralisecflrity. , It may be that they. are not in a position to intervene 
in,,J;he|.^ffa;i/spf the North Carolina Railroad. .Company, and pannot, 
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through their influence àt côPpOrate meetings ôr otlierwisë, fcaiise silch 
proceedings to be taken byitïe Corporation as ît oùght to take if the lease 
were a fraud upon the stockholders whom it represented as trustée in ■ 
entering into the contract. But although the corriplainant may ocoupy , 
a better position as to mattersof procédure and remedy than he would 
if he were a stockholder, this circumstance cannot préjudice the right of the 
défendant to insist that the contract cannot be set aside, in whole or in' 
part, unless it is invalid as between the North Carolina Railroad Company ' 
as a trustée for its stockholders and itself. ïhe complainant's cause of 
action is founded on the rights to which he bas succeeded as a mortgagee 
of the shares of stock, and bis position is not assisted, hor is that of the 
défendant prejudiced, by hia neglect to substitute himself as a stock- 
holder in place of a mortgagee of the stock. Fof thèse reasons, and 
without discussing the other questions which are presented by thé de- 
murrer, the demurrer is sustained. 



United States v. American Water- Works Cb. 
(Uircuit Court, D. Nébraska. March 1, 18890 

Watbr Oompanibs— Takiff of Chabges— Construction. 

The Onialia water Works ordinance provides that the company shall furnish 
water tn citizens re!$idin^ along the line of its mains at certain rates; and' 
gives a tariff for dwelling-houses according to the number of rooms and 
other buildings of différent kinds. Rents for other purposes are flxed by. 
meter-rates, lowering inversely to the amount of water takën. Heid. that the' 
Company has thé right to treat each building separately; and the United' 
States, as owner of the Fort Omaha réservation, — a tract of many acri^Si on, 
which are dwellings for officersl hospitals, warelioùses, and barracks.^^is not 
entitled to be supplied as a single consumer. : .:' , 

In Equity. Injunetion, 

George E. Pritchett, for the XJmted Btates. 

J. M. Woolworth, John L. Webster, and Lake & EamîUon, for reSpondènti 

Brewer, J. This is a bill brought by the United States to enjoin the dé- 
fendant from taking up its water-mains or shutting off the supply of Water 
heretofore fumished by it to Fort Omaha. The facts are thèse: The go v- 
ernment, complainant herein, owns a réservation ofmany acres khoWnàS 
"Fort Omaha," upon which are situated a number of buildings,' atiiong 
them àT!?elling-houses for officers, hospitals, warehoûses, abd barracks: 
for at least a régiment of troops. In 1870, the state of Nebràska cèded 
jurisdiction over this tract of land to the gênerai government. At that 
time it was a mile or two distant from the limits of the city of Omaha. 
The défendant is a corporation having authority by ordinailees atod coq- > 
tracts to lay down its watef^mains in the streets Of the ciity of Oitoàha,' 
and obligedto supply its citizens and inhabitants with WaSsr iiï^aèéëttl-' 
ance with the provisions of the ordinanoes* Somé yéara sinfee thé'gôv^- ' 
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emment made a contract with défendant to extend one of its mains to 
For,t Omaha, and supply the buildings on'the premises with water at a 
stipulated sum. This contract, by its ternis, expired at the end of one 
year, but similar contracts hâve been made from year to year, the last 
one expiring about the lOth of last July. In 1887 the exterior limits 
of the city of Omaha were extended so as to include said militaiy réser- 
vation and fort. At the expiration of the contract last Jiily, the com- 
plainant declined to enter into another, and insisted that it was entitled 
to the privilèges of a citizen or inhabitant of the city of Omaha, and a 
supply of water from the water-works of the défendant at ordinance rates, 
and for ail the buildings on the fort réservation to be considered as one 
consumer. The défendant declined to supply water under thèse terms, 
and was proceeding to take up its mains, when this bill was filed. 

The facts are ail àgreed upon, and but two questions hâve been pre- 
sented and argued. First. Has the government, in respect to this réser- 
vation, auy rights under the ordinance of the city, or power to compel 
the défendant to supply it with water? The argument, briefly stated, 
is that this réservation, though within the exterior limits of the city of 
Omaha, is not a part of it, or even a part of the state of Nebraska, be- 
cause jurisdiction has been ceded to the gênerai governnient. The city 
has no power to enter on this réservation, open, grade, or improve streets, 
or exercise any municipal powers, or diseharge any municipal duties 
within its limits; hence conversely, neither the government, as the owner 
of the ground, nor any of the persons dwelling upon the réservation as 
individuals,.have any rights as against the municipality or under its oir- 
dinances. The cases oi RaUroad Co. v. Lowe, 114 U. S. 525, 5 Sup. Ct. 
Rep. 995, and oi RaUroad Co. v. McGlinn, 114 U. S. 542, 5 Sup. Ct. 
Rep. 1005, and the cases cited in the opinion, are referred to as author- 
ities ûpctn this question. It may turn, partially at ieast, on the true in- 
tent and meaning of the contracts and ordinances heretofore referred to. 
Perhaps a faif construction would require the défendant to furnish water 
to ail within the outer boundaries of the city, irrespective of the question 
whether any individual or property is within the territorial jurisdiction 
of the municipality. I shall not, however, décide that question, but 
pass to the other, the answer to which must be against the contention of 
the complainant, and fatal tO this bill. As heretofore stated, the réser- 
vation or fort is a tract of many acres, upon which are situated màny 
houses and other buildings. Now, it makes a very material différence 
whether ail thèse houses and buildings are to be treated separately by 
reason;:of the separate occupancy, or as a unit by reason of the single 
proprietorship of the government. The average amount of water deliv- 
elred ta the réservation has been 20,000 gallons per day. The meter rates, 
as fixed by ordinance, are 100 to 500 gallons per day, 35 cents per 1,000 
gallonsj 4,000 gallons per day, 15 cents per 1,000 gallons. Now, if each 
building, is to be treated as a separate consumer, the water would bavé 
to bepaid for probably at the rate of 35 cents, whereas, if ail are to be 
treatedias simply one consumer, then 15 cents per 1,000 gallons woùld 
bethe price. That under the ordinance the water company has a right 
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to treat each building as a separate consumer, seems to me very clear. 
Section 10 of the ordinance is the one that prescribes the rates. It reads 
as folio ws: 

Any person, company, corporation, or association, or their assigns, who 
shall construct such water-works shall furnish water to citizens residing along 
the line of said mains, or contiguous to the same, at ail times when any such 
■water-works shall be maintained, at rates whlch shall not exceed the follow- 
ing tariff, to-wit: 

TARIFF OF WATEK-RATES. 

Dwelling-houses, not exceeding flve rooms, - - $ 6 00 per annum 

Each additional room, . - . . 75 " 

Banks, Including one waahbasin, - - - 10 00 " 

Bakeries, average daily use for each barrel of flour, 3 50 " 

Barber shops, one chair, - - - - 5 00 '* 

Barber shops, each additional chair, - - 2 50 " 

Bath-house. public, per tub, - - - $7 00 to 15 00 " 

Bath-rooms, piivate, per tub, - - - 3 50 " 

Bath-rooma, each additional tub, - - - 2 00 " 

■■;/,■■ .' ■■ ■ ■ ' " ■ ■ ■ ■■ ■ 

Beyond thèse particular tariffs qnoted are some 75 or 100 spécial 
tariffs, and then the section closes with thèse words: 

Eents for ail purposes not herein iiamed wiH bè flxéd by meter measure- 
ments, as niay be agreed upon between consumers and water company, not 
exceeding meter rates. 

METER RATES. 

lOO to 500 gallons per day, at the rate of - 85 cts. per 1,000 gai. 

500 to- 1,000 " « « . 30 " " 

1,000 to 2,000 " « " - 25 

2.000 to 4,000 " « " • 20 " " 

Over 4,000 « .. « - 15 " " 

Obviously the whole scope of this section is to give to the water Com- 
pany a right to treat each building separately. That, by the àgreed 
statement of facts, bas been their constant practice, and any other con- 
struction would work injustice to it. The very fact thât ail the spécial 
rates prescribed make no référence to ownership of buildings or prop- 
erty, shows that the question of ownership is immaterial, and that the 
rates dépend upon the eharaeter ofthe property, and the probable extent 
of the use. Take the first two items: it is not to the owner ofthe dwellr 
ing-house not exceeding five rooms, but for the house itself,'and for 
each additional room. The same principle should apply tO a large 
property like the réservation, upon which are many buildings. The 
question is not who owns ail this, but what is the eharaeter of the build- 
ings, the number of them, and the uses to which they are put. And 
the meter rates are to be construed as raerely a substitute for the spécial 
rates, giving the right to pay for the amount of water, rather than upon 
the eharaeter and size of the building. Suppose some one in the city 
owning a block of ground should put up 20 or 30 résidences to rent; it 
would be a, clear violation of the spirit of this ordinance to permit him 
to supply ail thèse houses as though they constituted one property. In- 
deed, as nothing is said about contiguity, if ownership was the test, a 
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aiaA-httvîng buildings, reâid'eflceô, 'stores, and factorîës scattéred in dîf- 
fermai, parts ôf the city might' ioàist upon a supply to ail at the loweSt 
rate; or, as neither ownership nor contiguity is spoken of, why might hé 
nbt contraot for âll the water frofli défendant, and stabcontract it to va- 
rions consumers in the city? I think there can be little doubt on 
this. The practice which bas o'btained ever since defendant's water- 
works were established correctly interprets the ordinance, and expresses 
its true spirit and meaning; and that gives défendant the right to 
treat ^ach building as a separate consumer, and charge either for the 
building or at meter rates accordingly, This being the true interpréta- 
tion of the contract, it foUows that complainant's case must fail, and a 
decree 'must go dismissing the bîll.' 



Oeobgia Infiêmaby fob THE Relief and Protection of Aged and 
li-y ■ ■' > Afflicted Negéûbs r. Jones et of, 

City Council of Adqusta t». Same. 

(Oireuit Court, 8. D. New Torls. February 2Z, 1889.) 

Wn.tS— CÎOlïSTBUCTIÔir— SpECIPIC LffiGAOT^ADBMPTrON. 

" Testator, after expressif' disposing of ail the residue of his estate «xcept 
certain cotton claims, against the United States government, bequeattaed a 
specifled sum out of the proceeds of said claims to complainants, or so much 
fks sbould remainafter pàying certain legacies to others. At that time bis 
claims werë pending before the court of claims, but before his death he col- 
lected them, and invested the proceeds in securities. realizing a sum sufBcient 
■ :' to bave satisfled the bequest to complainants. ffeld, that the legacies were 
speciflp, and were payable only in case the executors coUected the f unds from 
the source indicated, ànd tbat testator by collectinjj; them çaused an ademp- 
' tiôn of the legacies. 

In Equityi Bills for legacies- 

Bills respectively by the Georgia Infirmary for the Relief and Protefo- 
tion of Aged and Afflicted Negroes and thè city council of Augusta, against 
Jones and another, administrators c. t. a. of Gazaway B. Lamar, for the 
payment of certain legacies given to complainant. 

John W. W-^eerf, for complainants. 

CAarfes 0. j&«am*n, for défendants. 

WALLAdEi J. Thèse actions involve the rights of the complainants, 
reSpectively, to legacies of $50,000, bequeathed to theni for charitable 
objects by the will of Gazaway B. Lamar, deceased. The will was éxe- 
euted September 28, 1872, and at that time the testator owned real ànd 
Personal property in possession, and had besides certain clainis for a large 
amoiint against the governrrientof the United States for cOtton which had 
been ëeized and sold by its officers duiing the war of the Rébellion, which 
elaims were thesn being' prosecUtéd for collection. The will, by the first 
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pclause, directs that aU the debts of the testator;be paid by th,e. exço- 
utors. By the second clause tbe exeoutors are directed to divîde into 
four equal parts "ail the rest of my property of whiçh I may die seised 
or possessed, (or which I may hereafter acquire,)[excepting pnly my cot- 
ton claims upon the government of the United States." The will then 
provides, by clauses 3,4,6, and 6, for the distribution of the four parts 
by the execu tors of the property of the second clause, one to each of the 
four children of the testator, according to specified trusts and conditions. 
The seventh clause directs the executors "to press my claims upon the 
government of the United States for payment for cotton, which are now 
before the court of claims, or before the committee on claims of the con- 
gress of thp United States," and enumerates the particulars of the several 
claims. By clauses 8 and 9 the will makes provision for the payment 
, to certain persons pf specified; sums to which they are legally or equitably 
«ntitled from the proceeds pf the cotton claims. The tenth clause directs 
the executors to divide the " amount collected " from the said cotton claims 
into four equal parts, if it be less than $200,000, and distribute it to the 
; four children pf the testator pursuant to the provisions of clauses 3, 4, 
,6, and 6. The eleventh clause bequeaths to the présent complainants, 
^ ^'next out of the residue of my cotton claims when collected, $100,000, 
,.if so much may remain, and, if not, whatever balance may remain, to 
be diyided equally," for the charitable objecta particularly specified. 
. Clauses 12, 13, and 14 bequeath certain other lega.cies out of the residue 
of the proceeds of the cotton daims. The fifteenth clause devises and 
bequeaths ail the rest and yesidue of the testator's. property, "real, per- 
sonal, and mixed," to the four children of the testator. The testator died 
in October, 1874 • The will was probated in New York city, the testator's 
.place of domicile. After making the will, the testator coEected from tbe 
. goverument of the United States $342,819 on accountpf bis cotton.claims, 
and invested the proceeds in Various securities. The cotton daims not 
^ i«ollected during bis life-time are of inconaiderable value, and the execu- 
tors bave beenunsuccessful in their efforts to coUect them. I 
Applying the familiar rule that a will speaksasof the time of thedea.th 
, of the testator, and not as of the time of its date, the second clause of 
the présent instrument couldjbe interpreted tomeanthatallthepïppçrty 
; which paightbelong to the testator at the time of his death, excepting 
only such cotton claims as heishould then bave, is to be divided by the 
«xecutors into four parts, to be distributed for tbe benefit of his children. 
, Consequently,.in the absence ofany other language or provision in the 
j.will to limit or control the meaning pf the clause, according to this canon 
, of interprétation, the provision would require the executors to include in 
the property to be distributed to, the testator's children ail the property 
;^nd assets belonging to him at the time of his death, excepting such 
only as might exist in the form pf putstanding and uneollected demanda 
against the government of the Uftited States. This view woqld; bp fatal 
to the claims pf the complainants; but it does not seem to be thereason- 
^ able one. It seems very plain that when by that dause the testator di- 
. xected his çxeciitors to dividp: for the benefit of bis children ail the prop- 
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erty of which he mîght die possessed, excepting only hîs cotton daims 
against the government of the United States, he intended to exclude from 
the property thus to be divided the outstanding demauds, which he par- 
ticuiarly enumerated in clause 7 of the will. When he used the words, 
"my cotton claims," he referred to theuncollected debts, from which he 
thought enough might be realized to create a further fund of $200,000 for 
his children, and $100,000 for the complainants. Thèse particular ckima 
which he enumerated and deseribed, and which he directed his execu- 
tors to press and collect, were the property which he had in mind, and 
which be intended to except from the opération of the second clause. 
In this sensé, the will speaks as of the time of its exécution, and thesev- 
enth clause is to be read as a gift of the cotton claims belonging to the 
testator at that date for the benefit of the children and the complainants 
together. According to this interprétation, however; the legacies to the 
complainants are spécifie legacies, ànd the case falls within the rule that, 
where the subject of the bequest bas ceased to exist before the testatof's 
death, the legacy is adeemed. A spécifie legacy is one which is to be 
paid only out of a particular source or fund designated by the will. The 
extinction of the subject of a spécifie legacy, or such a change in its state 
as makes it another thing, annuls the bequest, for reasons paramount to 
considérations of intention. An example of the class, and an illustration 
of the rulé, is found in the récent case oî Davis v. Crandall, 101 N. Y. 
311, 4 N. E. Rep. 721. The will in that case bequeathed to the legatèe 
"the sum of $243.92, a portion of the debt due me from James Davis, 
secured by his note," The court held that this was a spécifie legacy, 
and said: "If that note had been paid during the life-time of the testa- 
trix, or otherwise canceled or destroyed, so that no obligation at her 
death rested upon James Davis to pay it, the legatee would bave taken 
nothing." This authority is in harmonv with many décisions to the ef- 
fect that if the bequest be of the sum ownigupon a security or obligation, 
or of a sum to be paid out of a designated and distinct part of the testa- 
tor's property, the legacy is spécifie. Sidebotham v.. Watson, 11 Hare, 
170; Chaworth v. Beech. 4 Ves 565, Ford v. Fleming, 1 Eq. Cas. Abr. 
302; Fnjer v. Morris, 9 Ves. 360; Towle v. Swasey, 106 Mass. 100. In 
GUbreath v. Winter, 10 Ohio, 64, the bequest was: "Ali the amount of 
moneys and interest that may be recovered of and from K. for the suma 
due me on the purchase of the [deseribed] estate, to hér and to her as- 
signs." The bequest was held to be a spécifie one, and the receipt of the 
money by the testator to be an ademption of it. Because of the hardship 
of the doctrine that a spécifie legacy is lost if the subject of it is disposed 
of by the testator, or is extinguished in his life-time, notwithstanding the 
will may dénote unmistakably that the testator intended to treat the leg- 
atee as an object of his bounty, the courts incline to consider legacies as 
démonstrative, rather than spécifie, where the language of the will is 
reasonably capable of that construction. Accordiiigly, if the bequest, 
inetead of being for a specified sum "due upon" a security or obligation, 
is for the sum "out of the proceeds," or "contained in" a security or ob- 
ligation, it will be treated as a démonstrative legacy, to which the rule 
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of ademption does not apply. And whenever it can beinferred from the 
language of the will that the testator's intention was to give the legatee a 
specified sum, not necessarily ont of a parti cular lund, although inci- 
dentally and primarily so, but irrespective of it, the gift will be con- 
strued as a démonstrative, instead of a spécifie, legacy. Le Grice v. Finch, 
3 Mer. 60; Œddings v. Seward, 16 N. Y. 365; Newton v. Stanley, 28 N. 
Y. 61; Clark \. Bromie, 2 Smale & G. 52i. A case in which the distinc- 
tion between a spécifie and a gênerai legacy in the same will is taken 
upon thèse principles, is GiUaume v. Adderley, 15 Ves. 384. In deter- 
mining whether the legacy is spécifie or démonstrative the question al- 
ways is whether it is a gift out of a specified fund or security, or a gift 
of a specified sum, with a specified fund as security. If it falls within 
the former class, the legacy fails when the fund or security ceases to exist 
in the testator's life-time. The law is well stated in Wcdls v. Stewart, 16 
Pa. St. 281: 

"The distinction seems to be this: If a legacy be given with référence to a 
pai-ticular fund only, as point! ng out a convenient mode of payment, il is con- 
sidered démonstrative, and the legatee will not be disappointed, tbough the 
fund totally fails. But when the gift is of a fund itself, in whole or in.part, 
or is Bo charged upon the abject made subject to it as to show an intent to 
burden that object alone with its payment, it is spécifie." 

Upon the authorities, it is entirely clear that the legacies to the com- 
plainants do not fall within the class of démonstrative legacies. They 
are legacies of $50,000, payable exclusively out of the amount to be col- 
lected from the cotton claims by the executors; they are a gift out of a 
specified fund, and not othefwise. The will, in effect, gives the cotton 
claims to the executors, in trust to collect them, appropriate the pro- 
ceeds to a distinct fund, and apply $200,000 of the fund pursuant to 
the directions of clauses 3, 4, 5, and 6, and the residue, if any, to the 
complàinants and other legatees. The bequest cannot take efîect except 
as to the claims which were not coUected before the testator's death, be- 
causé there was sudfli a change in the subject-matter as to annul the gift 
to the executors in trust. As to the collected claims, there was nothing 
in existence in respect to which the trusts imposed by the will upon the 
executors could attach. The case is directly met by the observations of 
Lord Thuelow in Humphreys v. Humphreys, 2 Cox, 185, that — 

"The only rule to be adhered to is to see whether the subject of the spécifie 
bequest remained in specie at the time of the testator's death ; for, if it did 
not, then there must be an end to the bequest; and the idea of discussing 
what were the particular motives and intention of the testator in each case 
in destroying the subject of the bequest would be productive of endless un- 
certainty and confusion." 

So far as the authorities which are cited for the complàinants déclare 
that bequests by which the collections or proceeds, or thé amount to be 
received from a particular claim or fund, are given to legatees, are not 
defeated when the proceeds are received by the testator in bis life-time, 
and hâve been kept by him so as to be distinguishable from the rest of 
his estate, they are acceded to as undoubtedly correct. They proceed 
v.37F.no.l4— 48 
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u^ontHe: distinction between the gift of a debt qua debt, and the gift of 
a sum of money to arise when Mthe debt shall hâve been recovered and 
ceased to exist as a debt. In a gift of the latter class it may be inferred 
that the testator contemplated the recovery of the debt in his own life- 
timè, and intended to give, not the debt itself, but the amount to be re- 
eeiVed in respect of it. When the,bequests are of this character, the 
fund received by the testator in his life-time may be followed through 
its transmutations, and reached, if capable of identification. The case 
of Doughty v. SiiUwdl, 1 Bradf. (Sur.) 300, is a departure from the doc- 
trine of thèse authorities, and, so far as it sanctions the proposition that 
the ademption of a spécifie legacy caused by the act of the testator in 
extihguishing the subject may be nuUified by extrinsic évidence of his 
motive or intentions, it is not approved. The bequests hère are for the 
sums given to the complainants, respectively, in case the executors 
should realize the amount by collecting the cotton claims, and not Qth- 
erwise. The testator, by collecting the claims, himself, put it out of the 
power of the executors to comply with the provisions of the will, and to 
that Bxtent his acts were équivalent to a revocation of the bequests. The 
bill is dianflisséd. . ^. 



Whitb et (d, v.B.uK.ns. ' 

{drcutt Court, D. Indiàna. February 38, 1889.) 

■WlLI/fl-HCoNSTRUCTION— Dbscsiptioiî' op Dbtiseb. 

,, T«statoT had many cbildren, and devised real estate tp several of them and 

' , théir beirs, thè will being qnskiltfully' di'awn. One devisé of landwas to "the 

'''■' heirs of H., {testator' s sOn]' by liis paying $600 oatofthe'rents and profits 

yearly arisiiig out of the place. " H. was named as one of ^he executors. , At 

. testator' s death H. had one child, bprn out of wedlock, l;)Ut which he and his 

■wifé treated as their chlld, and andther child in ventre sa mère, and born a 

■ few wéeks later. Three other children were born to H. afterwards. ' Before 

the will w:^s executed, H. took possession of the land, and oçcupied it with 

testator's consent, and contlnued to occupy, it for 22 years after testator'^ 

death, w-hën he sold it. Beld, tbat the devise should be construed aa if it read 

"to H. aad his heirs. " 

AtLa'Wi., 

Action by Winfield S. White and Serelda White against Harrison J. 
Rukes to reoover land. Trial by the court. 
Jamea .4. SAacfcei/bî-d! and FïZîiaWi Jî. I)3/e, for complainants. 
Bhms tfc GaiAina, for défendant. 

Gkesham, J. John A. White died testate November 1, 1858, leaving 
a widow, and sons and daughters, namely, : Henry, PoUy, Malindà, 
James, Alexander, Amelia, Rebecca, Esther, and William. The entire 
estate Was disposed of by the will, which was written by an uoskilled, 
if not an illiterate, person. After directing the payment of his debts 
and funeral expenses, and making money bequests to Polly, Malinda, 
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James, and Alexanderi the testator devîsed to Amelia and her heirs, 
Malinda and hèr heirs, Rebecca and her heirs, Esther and her heirs, 
and William and his heirs, spécifie real estate. The devise to Esther 
was charged with the maintenance of her mother, and the devises to 
the other children were charged with the payment of spécifie sums to 
the executors, to enable them to pay bequests, and otherwise carry out 
the provisions of the will. The sixth item of the will reads: "Also to 
the heirs of Henry White, 93 acres of ]and,"(describing it)"by hispay- 
ing six hundred dollars out of the rents and profits yearly arising from 
the place, as my executors may deem proper." The testator designated 
William Adams and Henry White as executors of his will and guardian 
of his minor children. Winfield S. White, the eldest child of Henry 
White, was born two years before his parents were married, and their 
next child Serelda, was born in wedlock, a few weeks after the testator's 
death. Although Winfield S. was born out of wedlock, he was recog- 
nized by Henry and his wife as their child, and as such becamea mem- 
ber of their household. Three other children were born unto Henry and 
his wife. Some time before the death of the testator, — ^just how long 
the évidence fails to show, — ^^Henry went into possession of the land de- 
scribed in the sixth item of the will, and with the knowledge and con- 
sent of the testaitorocçu pied and cultivated it, and continued in posses- 
sion untîl Augost l3, 1880, when he conveyed it to Harrison 3. Èukes, 
by deed of gênerai warranty, in considération oif $2,300, which was 
paid by the grantee. Shortly after this conveyance Henry removed with 
his family to Missouri, where he died in 1881, and Winfield S. and Se- 
relda, his two eldest children, then brought this action against Rùkes to 
recover the land, claiming it as devisees under the item aboyé quoted. 

The plaintiflB insist that the words "heirs of Henry White" should 
be construed to mean "children of Henry White, born orbegotten," thus 
excluding his three afler-born children, and evincing an intention to dis- 
inherit Henry,; notwithstanding the testator's confidence in him, mani- 
fested by tnakiûg him one of the executors of the will, and, so far as the 
testator copiai one of the guardians of the infant legàtees and devisees. 
Wills are not so construed unless the language is clear and unambiguous. 
It cannot be doubted that the testator intended to devise the land to 
some one who should hold it '^by his paying $600 out of the rents ànd 
profits yearly arising from the place." The pronoun "his" refers not to 
"heirs," but to the last antécédent,— Henry White»-'— who had occupied 
the land with the consent of the testator for some time before the will 
was executed. It is unreasonable to suppose that thé testator intended 
to devise the land to ail or part of Henry 's children in such a way that 
the devise was liable to be defeated Ibr the non-payment of an annual 
charge, and require or expect Henry to make such payments out of 
the rents and profits of the land, (only 93 acres.) although nothing 
was given to him. It appears from a fair construction of the sixth item, 
in connection with the other provisions of the will, that the testator in- 
tended to devise the land to Henry, charged with the payment of $600 
a year, which, with tiie annual charges against the lands deviged to the 
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other children, would enable the executors to satisfy the spécifie legacîes. 
The person who was expected to occupy and cultivate the land and pay 
the annual charges was in the testator's mind as the devisee. If "chil- 
dren" is substituted for "heirs," it becomes necessary to go further and 
substitute "their" for "bis." And if the testator intended to devise the 
land to Henry's children, and at the testator's death there had been no 
such children, the devise would bave lapsed or failed for want of a dev- 
isee. By transposing the word^ "heirs of Henry White" so as to read 
"Henry White and bis heirs," (thus conforming to the language em- 
ployed in making the other devises,) the words of the testator are pre- 
served, ail obscurity disappears, and the scheme of the will is upheld. 
When froin the circumstances under which a will is made, the state 
of the property disposed of, the relation of the legatees, devisees, and 
others to it, and the gênerai scheme of the instrument, the intention 
of the testator is manifest, it will be carried out, even to the extent 
of supplying and transposing words. Finding and judgment for the 
défendant. 



Van Bibbeb e< al.v. Williamsûn et al. Morris et tfl. v. Same. Jones 
et cd. V. Same. McAethub $t cd, v. Same. McAethuk tj. Samé. 

{Circuit Court, 8. D. -OhiOi W. D. March 1, 1889.) 

1. Ejectment— OcouPTiNG Claimants— EsTiMATE OF Impbovements. 

Under thé Ohio occupying claimants' law, (3 Rev. 8t. 1886, c. 10, sùbd. 2,) 
which requires that the value of ail "lasting and valuable improvements" made 
on the land shall be pjaid for in f uU, such value is not to be ascertained by what 
the improvements originally cost the claimant, but by the substantial beneflt 
they conf er upon the rightf ul owner, at the date of the commencement of the 
action. 

2. Same— Improvements bt Lipe-Tenant— LiABniitr op Rbmainder-Mbn. 

Improvements made by the lif e tenant, or those holding under him, prier to 
his death, cannc)^ be charged against the remainder-men, who, at the time the 
improvements were made, were minors, and in no position to interfère or com- 
plain. 

On Exceptions to Report of Spécial Master. 

King, Thompson & Maxwell, for plaintiffs. 

R. A. Harriaon, F. C. Goode, and .4. H. GUleit, for défendants. 

Jackson, J. Consolidated causes pending on exceptions tothe report 
of spécial master, filed herein January 2, 1889, upon the subject of last- 
ing and valuable improvements, which défendants bave placed upon the 
lands or several tracts recovered by plaintiffs. 

Aside from certain clérical errorsor mistakes inthecommissioners' re- 
port, which counsel at the hearîng agreed should be corrected, the ex- 
ceptions taken by the several défendants to the report relate chiefly to 
alleged excessive charges of rent against them respectiveJy, and the fail- 
ure to allow them larger amounts for improvements. The plaintiffs' ex- 
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ceptions relate mainly to the allowance made défendants for dearing 
lands, for fencing, weUs, draining or ditches, and fruit trees. Thèse ex- 
ceptions on the part of plaintifiFs and défendants are too numerous to no- 
tice and comment upon in détail. After a càreful examination of the 
report, in connection with the évidence taken before and submitted by 
the commissiouers, the court, is of the opinion, and so holds, that the 
exceptions filed by the several défendants are not well taken, and should 
be disallowed. 

The allowances made défendants by the report for improvemenls, and 
plaintifFs' exceptions thereto, présent questions of more difSculty. The 
«ourt gave no spécial direction as to what improvements should be allowed 
for, or as to the time or mode of making th"e valuation thereof. In ren- 
dering ita judgment the court held that the défendants in thèse actions 
at law were entitled to the benefits conferred by the law of Ohio upon oo- 
cupying claimants, and, in conformity with the Ohio statu tes on the 
subject,' directed "that a jury of twelvemen be selected, as provided by 
law for the sélection of juries, to try causes in this court, to whom shall 
be referred to ascertain and report to this court, upon ail matters refera- 
ble to a jury, under the occupying claimant's law of this state; rents, taxes, 
and assessments only excepted,"— said rents, taxes, and assessments hav- 
ing by consent of parties been specially referred to the clerk of this court 
for ascertainment and report. Instead of proceeding by jury to ascer- 
tain ihe character and value of the improvements to be allowed défend- 
ants respectively, the parties, by agreement, selected certain spécial com- 
missiouers to perform said functions. Thèse specially selected commis- 
Moners, after making partition of the several tracts, as to which there is 
no complaint on either side, state, in référence to lasting and valuable 
improvements, that they hâve experienced much difSculty in arriving 
at satisfactory conclusions as to the character and quality of the improve- 
ments proper to be included in this estimate; that this difiiculty arose 
from the absence of spécifie instructions on that subject in the decree 
"and the vague and somewhat contradictory nature of the décision of 
our state courts;" and that the difficulty as to the quality of the improve- 
ments grows out of the lapse of time since the date of bringing the suits, 
that date being fixed as the time at which the value of such improve- 
ments were to be estimated. The commissioners were certainly entitled 
to more definite instructions than were given by the court, and such as 
the court would bave given the jury had one been selected as contem- 
plaf;ed by the order directing the sélection of a jury to pass upon the mat- 
iers involved. It is hardly to be supposed that the occupying claim- 
ants' law of the state contemplated action and findings by a jury on 
the subject of improvements of a lasting and valuable character, ao- 
«ording to their own ideas, without direction and instruction from the 
court. The commissioners bave very properly, therefore, called atten^ 
tion to the difficulties under which they labored in making their inves- 
tigations; and they could with propriety bave called upon the court for 

^2 Rev. St. 1886, o. 10, subd. a. 
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inBltiictionB oh the matters refôrred to them, bèfore proceeding wîtïiout 
directions. Neither the report of the commissioners, nor the évidence 
prodùced before them, shows the value of the improvements' made by 
défendants at the date plaintiffs commenced their actions herein, viz., 
April,18, 1879. The évidence and the report undertake to state simply 
lyhkt 'the iniprovements originally cost défendants. What additional or 
etitiàiièéd value those improveràerits gave to the land recovered by plain- 
tiffs at the date of commencing those suits, nowhere appears. It is ar- 
gued by coUnsel for défendants that certain Ohio décisions, to which the 
attentipn of the court is called, sustain the proposition that the occupy- 
ing clàimant is entitled to an allowancé on the basis of what the im- 
provefnents cost him , rather than the enhanced value sijch improvements 
hâve given to the property recovered by the rightfnl owner. But, as the 
court teadp those Ohio cases, they hàrdly sustain that broad proposition. 
Other décisions of the same court announce the rule, that the occupant 
should be allowed for ail improvements honestly made that are bénéficiai 
to the succefesfùl clàimant. It may nbt be easy to reûoncile those décis- 
ions, but the latter seem tO us to state the correct principle, and give to 
the statute the correct meaning. The "lasting and valuable improve- 
ments" which the bonafide occupant bas made in the honest belief of his 
ownership of the land, and for which he is to be compensated, mani- 
festly réfer toithat class and description of improvements which give 
lasting enhàncement to the value of the property, and which benefits and 
advantages thé rightful owner will enjoy when he regains possession 
thereof. It seems to us, from a careful examination of the statute', and 
of the Ohio décisions upon the subject, that the occupying claimants' 
laW aimed to embody and apply to actions at law for the recovery of real 
estate the équitable principle enforced by courts of equity in cases calling 
for its appliéa,tioD, that the true owner seeking relief against a bonafde 
possessor, whi) in good faith has made lasting and valuable improve- 
ments bénéficiai to the eàtate, must do equity, Which is fully do.ie ard 
met when the occupant is awàrded compensation to the extent of thè 
benefits which the real or rightful owner will receive from such improve- 
ments. 

It does not appear from the report of the commissioners, or from the 
évidence ihtroducèd before them, that the lands set apart to plaintiff hâve 
béen enhanced in value toany extent by the improvements for which al- 
lowancé bas been made défendants in the report; nor does it appear 
that plaintiffs hâve or will dérive benefits or advantages équal tô the 
amounts allowed défendants for such improvements. It does hot, in fact, 
appear that défendants' improvements for which compensation is awarded 
will conler any bênefit or advantagé upon either plaintiffs or their lands. 
It is shown in one instance that plaintiffs are charged $15 per acre 
for clearing land, the timber from which was sold by the occupaiit at 
aboùt $9 per acre. But aside from this, the rule of allowing che cost 
of such improvements, rather thaii the added value thereby given to the 
land in a way to benefit the rightful owner, is not sound in principle 
and is not, in our opinion, a proper construction of the Ohio occupying 
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«laimants' law. It cannot be properly urged, as suggested by counsel 
for défendants, that the cost of improvementa w prima fade évidence of 
the added value to the property on which the same are made. Besides, 
in the présent case it does not appear when the improvementa for which 
défendants claim and are allowed compensation ■were made. For aught 
that appears, they raay hâve been made long before plaintiffs' right of ac- 
tion or right to actual possession of the land accrued, and the eost of 
making them would in no fair or just sensé represent the substantial ben- 
efit conferred upon the owner, which, ex œquo et bonot should be the meas- 
ure of his liability to make compensation. 

The will of Gen. Duncan McArthur was duly probated, and ail parties 
dealingwith his children and the lands thereinand thereby devised had 
construetive notice of its provisions in favor of the présent plaintiffg, as 
held by the suprême court in McArthur v. Sœtt, 113 U. S. 340, 5 Sup. Ct. 
Rep. 652. The proceedings to set aside that will were a nullity as to 
plaintiffs, and in no way affected their righte, as held in the same case. 
Allen G. McArthur, the life-tenant of the lands in question devised in re- 
mainder to the plaintififsor his children, departed this life on April 21, 
1858. At the date of his death ail his children entitled to the remain- 
der-interest were minors. , The youngest of thèse surviving children, Al- 
len C. McArthur, reached his majority on March 4, 1875. Now, im- 
provements made by the life-tenant, or those holding or claiming by, 
through, or under him, prior to his death, could not, upon well-settled 
principles, be charged against the remainder-men, wbo were minors, and 
in no position to interfère Or complain. Nor does the Ohio occupying 
claimants'.law cover or embrace such a case. It folio ws, as we think, 
that défendants must be conôned to improvementa of a lasting and valu- 
able character which they or those under whom they claim hâve made 
upon those portions of the lands allotted to plaintiffs in the pfirtitibn since 
Mafch 4, 1858. when plaintiffs' right to possession and bénéficiai enjoy- 
ment accrued. By arrangement between the parties and the commis- 
sioners, nb actount bas been taken of the improvements made on those 
portions of the lands which, under the partition, hâve been allotted and 
assigned to the several défendants respectively . It is not, therefore, neo- 
essary to refer to those improvements. 

The question in respect to the improvements made upon the lands 
set apart and allotted to the plaintiffs under the partition (which is not 
excepted to, and should be confirmed) are two, viz. : Mrst, what im- 
provements of a permanent or lasting and valuable character bave the 
several défendants, or those under whom they claim, made upon the sev- 
eral parcels of land allotted to plaintiffs since the 4th day of March, 1858; 
and, secondly, what enhanced value did such improvements give to that 
portion of the land in April, 1879? In other words, what beneût or ad- 
vantage were such improvements to the rightful owners of the land on 
April 18, 1879? Plaintiffs' exceptions to the report are accordingly sus- 
tained; and in respect totheimatters relating tosaid improvenaents, and 
covered by said exceptions, the report of the commissioners is set aside. 
In aU other respects it is confirmed. , 
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If the parties, wîth the material now before them, cannot adjust the 
questions relating to the character and value of the improvements to be 
allowed for as of the date April 18, 1879, in conformity with the fore- 
going principles and directions, those matters will be referred back to the 
comraissioners, with directions to ascertain and report as soon as prac- 
ticablé the compensation to be allowed défendants according to the rule 
and upon the basis herein announced. 

One of the counsel for défendants has in his brief called the attention 
of the court to the fact that John Rathburn, one of the original défend- 
ants, died before the trial of the case, intestate, leaving adult and minor 
heirs, who hâve not been made parties. This should be looked to and 
disposed of before judgment is finally entered on the reports. 

The varions motions of several défendants are disallowed. The costs 
incident to the exceptions tvill be taxed against the défendants, respect- 
ively, The costs connected with the partition will be equally divided 
between the plaintiffs and the several défendants between whom and the 
plaintiffs such partition has been made. The costs incident to the com- 
missioners' report upon the accounts for rents and improvements will 
await the further order of the court, when the question as to such im- 
provements has been finally settled. AU of which is ordered and de- 
creed. 



StEINBACH V. MONTPELIEB CaBBIAGE Co. 

(Owcuii Court, B. Vermont. March 8, 1889.) 

1. Factobs and Bbokeks— Commissions. 

The plaintifl agreed to obtain the orders of responsible parties for gooda. 
manufactured by the défendant, and, after a number of orders had been ob- 
tained, the défendant rendered an account of sales made, and agreed to pay 
plaintiff any commissions that might be due him on account of such sales, 
reserving no right to question the responsibility of those giving the orders. 
Seld, that as there was no proof that the défendant had suflered any loss oQ; 
account of a lack of such responsibility, the plaintiflE was entitled to recover 
his commissions without showing such responsibility. 

2. Same!. 

But plaintifl was not entitled to recover commissions on his contract with. 
défendant for orders sent by him but which were never received, although 
there were circumstances from which the défendant might bave inferred that 
such orders had been sent; the latter not having agreed to hotify the plaintifl' 
of missing orders. 

At Law. 

Stephen 0. Shurtleff, for plaintiff. 
Himm A. Huse, for défendant. 

Wheelbb, J. The défendant agreed to fill orders of responsible par- 
ties, obtained by the plaintiff, for goods to be made by the défendant, 
and to pay the plaintiff the différence between the priées at which they 
should be ordered above a schedule of priées at maturity of bills, and to- 
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render an account of sales quarterly. On an account of sales rendered 
there was a column headed "Marchandise on Sale," -which was footed at 
$4,334.70. The défendant, by writing dated June 28, 1886, agreed to 
pay the plaintiff any commissions that might be due him on the amount 
marked as on sale in that statement in 90 days from the Ist of June. 
This amount bas been found to be $1,053.57, assuming, without proof 
on the part of the plaintiflf, that the orders so marked were given by re- 
sponsible- parties. The only question made in respect to this item is 
whether the plaintiff is entitîed to recover the amount of the item with- 
out that proof. The orders were before the parties to the agreement of 
June 28, 1886, when it was made. The défendant reserved no right to 
question the résponsibility of those giving the orders. The maturity of 
the bills at 90 days from June Ist would détermine the amount to be 
paid to the plaintiff", unless those to whom the goods were sent were not 
responsible. The time to détermine whether the défendant would fill 
the orders or not was when the orders were received. If the orders were 
accepted, and the goods forwarded, the plaintiff would be entitîed to his 
«ommissions, unless he warranted the responsibility of those giving the 
orders. If he did so warrant, which is not held or denied, he might 
be liable for any loss to the défendant occasioned by want of such re- 
sponsibility, but not without proof of such loss by the défendant. As 
the case stood before the trier, without proof either way, the plaintiff 
would seem ta be entitîed to this commission. The plaintiff numbered 
his orders taken under this contract during one year extending from 1 
io 586, for convenience in tracing them. Then he commenced at 1 
again, and when he had got 48, transmitted them, but they did not 
reach the défendant. He forwarded others, numbered 49 and on. The 
défendant did not know that the 48 had been sent, and he did not know 
•that they had not been received till after they could not be duplicated, 
and nothing more was done in that direction. The trier has found that 
the défendant was guilty of négligence of duty in not informing the plain- 
tiff on receipt of order numbered 49 that none for preceding numbers 
had been received, and that the plaintiff lost commissions on account of 
that négligence. The plaintiff claims to recover the amount of the com- 
missions 80 lost. 

This is an action of assumpsit to recover the amount due the plaintiff 
•on the contract. The question whether the plaintiff is entitîed to recover 
this amount on thèse facts is the only one remaining in the case. The 
défendant did not agrée to notify the plaintiff of orders not received; 
the getting of the orders to the défendant was what he was to be com- 
pensated for. When the défendant has satisfied the commissions on or- 
ders actually received, the contract will be fulfilled. No duty as to or- 
ders not received arose from the contract; and damage resulting from any 
duty arising from other circumstances is too remote to be recovered in 
an action on the contract. The référée has allowed the item of $1,053.57, 
^nd disallowed this, which appears to be correct. Other items vary this 
amount. Judgment on report for plaintiff for amount named in report. 
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Calvert V. United States. 

{DMtict Court,. L. South Carolina. February 26, 1889.) 

tlHiTKD States Commissionhirb— Dockbt Fées— Act Cong. Adg. 4, 1886. 

Act Cong. ^-''gust 4, 188S, (S4 Bt. at Large, 374,) making appropriations to 
Bupply dèflcienciés, which expressly déclares that commlsBioners shall receive 
no dockét fées, itmënds Bev. St. U. S. §§ 828, 847, authorizing sucb fées, and 
takes away the right to them. 

At Law. 

Action by Archibald B. Calvert against the United States for docket 
fées as United States Comtnissioner. 
Af. J*'. -4n8ci, for plaintiff. 
H. A. De Swusmre, Asst. U. S. Dist. Atty. 

SiMONTON, J. The plaintîflf is a commissioner of the circuit court in 
this district. He brings bis action for docket fées as such commissioner 
for the period Ist August, 1886, to 2d January, 1888, — 104 cases, at $S 
each, $312. In ail thèse cases issue was joined, and witnesses were ex- 
amined. The docket was produced in évidence, and is carefuUy and ac- 
curately kept. The claim was duly presented, approved by the district 
àttorney and by the court. It was disallowed by the first comptroller 
of the treasury. The ansWer in behalf of the United States sets up some 
pureJy formai objections, which are disregarded. If there be any weight 
in them, the objections can be cured by amendment. The real question 
faised in the answer is that, under the présent law, commissioners can- 
not charge or be allowed docket fées. Section 847, Rev, St. gave to 
commissioners "for issuing any warrant or writ for any other service the 
sàme compensation as is allowed to clerks for like services." Section 828 
gives to clerkô "for making dockets and indexes, issuing venire, taxing 
èosts, and ail other services on the trial or argument of a cause where issue 
ïs joined, or testimony given, three dollars." This entitled the commis- 
sibner to docket fées. U. S. v. WaUace, 116 U. S. 898, 6 Sup. Ct. Rep. 
408. This décision was filed 18th January, 1886. In the act making 
appropriations to supply deficiency in the appropriations for the fiscal 
year ending 80th June, 1886, and for prior years, and for other pjirposes, 
"approved August 4, 1886," we hâve this provision, (24 St. at Large, 
274:) 

"For fées of commissioners and justices of the peace actlng as commission- 
ers, $50,000: provided that for issuing any warrant or writ, and for any other 
necessary service, commissioners may bè paid the sàme compensation as is al- 
lowed to clerks for like services, but tbey sball not be entitled to any docket 



Is this amendatory of section 847, Rev. St.? Much argument bas 
bèeh ijiade showing that it is not arepeal of that section, there being no 
repeàl of the section in express words; and it is claimed, there being no 
such repugnancy, that thé section and the clause in the statute cannot 
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be reconciled. It clearly does not repeal the section. Does ît amend 
the section? Counsel for plaintiff contend that the act of 1886, being a 
deficiency act, is temporary in its character; that the proviso in question 
applies only to the appropriation mentioned; that, it being an appropri- 
ation act, no new législation has place in it. It is true that, as a gên- 
erai raie, an appropriation act is temporary in its character; but con- 
gress has used such acts for permanent législation. In the sundry civil 
act 6f March 3, 1883, (22 St. at Large, 631,) the som of $160,000 is 
appropriated for fées of clerks, with provisos — Mrst, putting the clerk 
of the suprême court of the District of Columbia under the same régula- 
tions as to fées with clerks of the United States courts; second, changing 
the law with regard to fées and émoluments of the clerk of the suprême 
court of the United States, reducing his compensation greatly; third, re- 
pealing section 3, act 28th Feb. 1799, compensating the same clerk for 
his attendance in court; jomih, empowering the suprême court to pré- 
pare a table of fées. It is true that, when new législation is introduced 
into an appropriation bill, it may be excluded upon a point of order; 
but this is a rule of order which can be suspended, disregard ed, or waiyed; 
and if in either event the house consider the amendment, its passage is 
not répugnant to any provision of the constitution or of the statutes. 
Did oongress intend to make this proviso apply to this appropriation 
only? There is nothing'in the language of the proviso limiting its ap- 
plication. It would seem to hâve the same force and effect as the pro- 
viso in the act of 1883, quoted above. Besides this, we hâve instances 
of the language used by congress when its intention is to lirait the effect 
of the proviso, in the sundry civil act of 1887, (24 St. at Large, 541:) 

"For fées of United States coniiBissioners, and justices of the peace acting 
as United States cotnmissioners, $50,000. And no part of any money appro- 
priated by this act shall be used to pay any fées to any United States commis- 
sions, mnrshals, or clerks, for any warrant issued or arrest made, or other fées 
in prosecutions under the internai revenue law unless, " etc. 

The différence is marked. I am of the opinion that this proviso in 
the act of 1886 amenda the law, and takes from commissioners the right 
to chaire docket fées. The court of claims in the case of Faria v. U. S., 
23 et. Cl. 374, (No. 15,588,) reached the same conclusion. The sub- 
ject is discussed and exhausted in Strong v. U. S., 34 Fed. Rep. 17. In 
that case the cases are compared, and the rule laid down which this 
court foUowsand adopts. Let the complaint be dismissed. 
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\ Heyward ». United States. 
(District Court, JD. South CaroHna. February 36, 1889.) 
1. TJnitbd States Commissionebs — Fbbs— Obdkbs of Commitment aiîd Dis- 

CHAROB. 

United States commissioners are entitled to fées for written orders of com- 
mitment and discharge of persons necessarily remaining in the custody of 
tbe commissioners over night. 

S. SaMB — RBCOONIZANCES — ACKNOTVXEDQMENTS. 

A commissioner is entitled to but one fee for each recognizance acknowl- 
edged before him, thougli each recognizance may be acknowledged by several. 
8. Same— Thanscript of Docket. 

A commissioner is entitled to a fée fora transcript of docket for the circuit 
court, made under the ceremptory order of the court. 

At Law. 

Action by Julius H. Heyward agaînst the United States for fées as 
commissioner. 

John R. Betlinger, for plaintiff. 

H. A. De Savoure, Asst. U. S. Dist. Atty. 

SiMONTON, J. The plaintiff is a commissioner of the courts of the 
United States in this district. He brings his action on the following ao- 
count, for the period between Ist January, 1887, and 31st March, 1888; 
making dockets in 33 cases in which issue was joined, and testimony 
taken, $99; for making dockets in 5 cases in which no testimony was 
was takeu, $10; for issuing 16 temporary commitments, $20; for issu- 
ing 6 orders for discharge of défendants, ,$1.50; for taking 24 acknowl- 
edgments, $6; for transcript of docket for November term, 1887, of cir- 
cuit court, 20 folios, $3. The docket bas been exhibited in évidence, 
carefully and accurately kept. The commitments of persons whose ex- 
amination extended beyond one day hâve been proved. So, also, with 
the orders of discharge. The item for ackhowledgments is made up of 
charges for the acknowledgment of recognizances by parties, one charge 
being made for each name signed to the recognizance, and not for each 
recognizance. The transcript of the docket was made and sent up un- 
der an prder of the circuit court passed December 8, 1881, in accordance 
with the request of the attorney gênerai, and precisely in the words re- 
quested. The charge for docket fées must be disallowed for the reasons 
given in Oalvert v. U. S., ante, 762, (just filed.) The charge for tempo- 
rary commitments is allowed because the commitments are deemed nec- 
essary. When the deputy-marshal, under warrant, arrests a person, and 
brings him before a commissioner, the exigency of the warrant is ful- 
filled. Thenceforward the person is in the custody and at the disposai 
of the commissioner. If his examination is not completed in one day, 
and stands over, the commissioner, for his own protection, as well as in 
the interest of the law, must commit him. He has no place of his own, 
or, rather, he cannot be required to bave a place of his own, in which 
to imprison persons. Hence, if he is within reach of the jail, he can 
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commit him to the care of the jailer. This shonld be done in writing. 
The protection of the liberty of the citizen, the safety of the jailer, the 
accuracy of his claim on the government, ail require that no person should 
be imprisoned except upon an order distinctly stating when, by whom, 
and for what, he is imprisoned. So with the discharge of a person. 
How can a jailer safely discharge him without an order in writing? How 
can a jailer properly présent his claim to the government unless he can 
produce a voucher showing when the oustody ended, as well as when it 
began? How can a person in custody force his discharge, if he cannot 
establish by indisputable évidence that he has been discharged? If the 
évidence remain in paroi, or in pais, the death, removal, or silence of the 
commissioner may imprison him indefinitely. Thèse items for commit- 
ments and discharges are allowed. 

The items for acknowledgments are proved thus: Recognizances were 
taken by the commissioner, and acknowledged before him. This ao- 
knowledgment is not a mère form, nor is it simply another mode of wit- 
nessing. It has been held that the acknowledgment and signature of 
the commissioner makes the recognizance binding, even if the parties do 
not sign it. U. S. v. Pickett, 1 Bond, 123. The recognizance must be 
acknowledged before the commissioner, and is binding because so ac- 
knowledged. This gives this form of obligation its distinctive character. 
A recognizance is more than an ordinary bond. It can be estreated and 
enforced as a judgment; and its name, "recognizance," that is to say, "ac- 
knowledgment," shows the importance of the acknowledgment before the 
commissioner. But this recognizance, though the recognizance be signed 
by several, is but one act. The parties acknowledge before the commis- 
sioner that they are bound, and his signature complètes the act. U. S. 
V. Pickett, supra. But one fee can be charged for the acknowledgment on 
each recognizance. 

The transcript of the docket for the circuit court was made under the 
peremptory order of the court. The charge for this is allowed. Let a 
decree be entered in accordance with this opinion. 



Thobnley V. United States. 

(IHsiriei Cpuri, JD. South Oarolina. February 25, 1889.) 

United States Commissionbks^Docket Fbes — Priob to Act Gong. Aus. 4, 
1886. 

United States commissionerB are entitled to docket fées earned before the 
passage of act Cong. Aug. 4, 1886, which amended Rev. St. U. S. §§ 828, 84T, 
and took away the right to such fées, allowed by the latter statute. 

At Law. 

Action by John L. Thornley against the United States for fées as com- 
missioner. 
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. .JvMus H. Mei/wardl ÎOT jAsin^S. -i ' ' . . , ; . 

■ H. A^ PeSaiissure, Âsat.\J, S. Dist. Atty. ' ■' 

, SmoNTOifi. J. The plaintiff is a comniissioner of the' courts of the 
United States 4n this district. He brings his action for docket fées for 
the period beginning 12thMarch, 1886, and ending 23d June, 1888; in 
allt $517. : Upon hi? account it appears that between 12th March, 1886, 
and Ist, Augtist, 1886, he charged 19 docket fées, to-wit 16; a t $3, $48; and 
3, at $1, $3;; in ail, $51. He presented in his accounts forwarded to the 
department claim for thèse lastrQientioned docket fées in due form. The 
department disallowed ail docket fées anterior to July 1, 1886, and al- 
lowed ail docket fées charged between July 1, 1886, and Auguste. 1886. 
The amount thus disallowed is $89. The other items of docket fées were 
never included in his accounts, and the claim bas never been made upon 
or disallowed by the department, and bas never been, until now, pre- 
sented to the court. , 

In the case of Oalvert v. U. S. , antSy 762, (decided this day,') it bas been 
held that the pro^^ision inserted in the deficiency act of August 4, 1886, 
depriving commissioners of docket fées, was not a condition annexed to 
the spécial provision then made, and was not confined to that act; but 
that it was permanent in its character, and operated as an amendment to 
section 847, Rev, St. U. S. If this is so, the section remained the law 
nntil thus amended, and çommissioners are entitled to the fées provided 
in it. WhçR the amendment was passed, this plaintiff had performed 
certain services anterior to its passage, payment of which the section pro- 
vides for, a,nd bas earned his money. The government then owed it to 
him. Let him hâve a decree for $39. The rest of the account comes 
within the ruling in Oalvert's Case, and must be disallowed. Since Au- 
gust 4, 1886, çommissioners hâve lost the right to docket fées. It isun- 
necessary to décide whether a suit can be maintained in this court on a 
claim not passed upon by the treasury department. 



SWAIN V. BOYLSTON InS. Cc* 

(Circuit Court, B. JD. New York. February IS, 1889.) 

Pleatuno — Amèhdment of Answbb— New Dhkbnsb— Màtbbialitt. 

In an action on a policy of marine insurance, on application to amend the 
anewer by the- insertion of a clause in the application for insurance warrant- 
ing the vessel to be cotnmanded by a certiâed captain, held, that if the clause 
operated ^, an inducement to the défendant to accept the risk, défendant was 
at liberty tô avail himself of such défense under an amendment made. since 
the trial. If the statement was one not material to the risk, défendant should 
not now be allowed to set it up as a bar in a case whére his amendment as to 
représentation gave him opportunity to prove in défense whatever tact he 
selected for a défense when he made his con tract. Hence the motion was 
denied. , : ■ 

'Reported by Edward G. Benedict, Esq., of the New York bar. 
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At Law. 

On motion for reargument of a motion toamend, the answerby setting 
up as a défense a clause in the application for Insurance that tlie vessel 
on which the policy sued on was issued wafi to be commanded by a cer- 
tlfied captain. 

Wing, Shoudy & Pvinam, for plaintiff. 

Lester W. Clark, for défendant. 

Lacombb, J. 1. Upon the trial it wias held that the clause în the 
application for Insurance on the Altavelia could not be considered a 
warranty bècause it was not carried into the policy. The defendant'a 
contention thén was (and still is) that, the policy being an open one, not 
in fàct completed as to the Altavelia until the application for that par- 
ticular vessel was put in, the application is to be considered a part of thd 
p6li6y or contract of obligation between the parties. If the contention 
of the défendant is sound, it wijl avail him under hîs original answer, 
which contains a déniai th&t the plaintiff bas duly fulfilled ail the con- 
ditions Of the poiiqr. 

2. If the dause warranting the Altavelia to be commanded by a ceri 
tified captain, which is contaihed in the application for Insurance on that 
vèssel, operated as an inducement to accept the risk, thé fact warranted 
beitig deeihed by the insurer material to the risk, the défendant should 
iii ail faimess be allowed to avail of such a défense. But hé is at liberty 
to do so now, under the amendment made since the trial. 

8. If the statement as to the certifica te of the captain was one not ma^ 
terial to the risk, and of no effect as an inducement to the insurer to accept 
the plaintiff 's offer, — in other words, if it is an after-thought,— then the 
défendant should hot now be aUowed to set it up as a flat bar in a case 
w*here bis apiehdment as to représentation gives him every opportunity 
tb prove iti défense whatever fact he selected for a défense when he made 
bis contract. 



CAEBINaTO» V. POTTEB et ai. 
(Oireuit Court, E, D. Mistouri, E. D. February 16, 1889.) 

EVIDBHCB— DOOUMBNTABY— PUBUO BbCORDS. 

In the absence qf stàtute authorizing entries in a book termed tbe "Record 
of the Éegister of àwamp Lands, " relating to the disposition of such lands 
belongingto a county, certified copies of such entries are not admissible la 
évidence as public records. 
Same— Debd— Skaï* 

A certified copy of a deed Is.fidmissible, though it shows no seal opposite 

the graiitor's éigûature, wheu the attestation clause récites that the deed was 

executed " under the hand and seal " ol the grantor. Pollowing MeOoy v. Olsw- 

;»»dy, 9 8. W. Rep.926. 

PpBLio Lawbs— 8wA»p Lands— GoNVETANCB bt Dbbd of Commissionbb. t- 

TJnder Sess. Laws Mo. 1868, p. 67, declarihg that deeds for county swamp 
lands, theretofoi^ éïecuted bycommissionera, should Ve''deemeâ And heldto 
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be valid and légal, " and vest in the pnrchasers "ail right, tîtle, andjnterest ot 
the counties in such ^ands, as fuUy as if * * * patents or deeds had bèen 
grantéd by the governor, " who was the proper ofeoer tô ezecut« deeds for 
such lands, such commissioner's deeds are, equally with a patent, prima fa- 
de évidence of a prior purchase in conf ormity with law, and a payment of the 
pilrcbase priée at the established rate. 

At Law. 

Ejectment by Charles S. Carrington against James M. Potter ei oZ. 
W. H. Cloptm, for plaintiflf". 
, Johnson & Lents, for défendants. 

ThayeBj, J. This is an ejectment suit involving the title to 320 acres 
of land in Butler county , Mo. The county is the common source of title, 
the lands in question being a part of those originally ceded to the county 
by the state as swamp lands, under the acts of MarchS, 1851, and Feb- 
ruary 23, 1853. Sess. Laws Mo. 1851, p. 238; Sess. Laws Mo. 1858, p. 
108. Plaintiff dérives title under a deed executed by Daniel L. Jennings 
on October 4, 1858, as commissioner of Butler county, appointed to make 
oonveyances to purchasers of such swamp lands as had been fuUy paid 
for. Défendants are in possession under a patent for the same lands 
granted by the county to J. M. Potter on March 9, 1887. 

The opinion which I bave formed on the various questions discussed 
by counsel may be stated as foUows: The objection made by défend- 
ants' attorney to the admission of the certified copies of the entries said 
to be contained in a book now in the custody of the clerk of the county 
court of Butler county, Mo., and variously termed the "Record of the 
Register of Swamp Lands," and the "Recorder's Register of Swamp Lands 
of Butler County, Missouri," in my judgment, is weU taken, So far as 
was shown, there was no law in force at the time the entries in question 
purport to hâve l^een made, requiring either the register or receiver to 
make such entries, or to keep any such book as that, from which the en- 
tries are said to hâve been copied. The book is not a public record, and 
copies of entries therein, certified by the clerk aforesaid, are not admis- 
sible in évidence. If the entries in question are admissible on any other 
ground, — for instance, as memoranda made in the course of the discharge 
of officiai duty,^the requisite proof was not made to authorize their ad- 
mission on that ground. The certified copies of the entries aforesaid are 
accordingly rejected, 

The objection made to the introduction of the deed of Daniel L. Jen- 
nings, as commissioner, to Mary Tanner, on the ground that it was not 
executed under seal, is fuUy met and overcome by a late décision of the 
suprême court of this state, not as y et reported in the published volumes 
of décisions, to-wit, McCoy v. Camdy, 9 S. W. Rep. 926. The case holds 
that, even though a certified copy of a deed offered in évidence shows no 
seal or scrawl opposite the grantor's signature, yet, if in the attestation 
clause the deed purports to be "signed and sealed " by the grantor, a pre- 
sumption arises that the original deed was duly sealed as the law requires. 
The case of Hamilton v. Boggess, 63 Mo. 233, is thereby expressly over- 
ruled. The certified copy of the Jennings deed that was offered (the 
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original not having been produced) in the attestation clause recites that 
it was executed "under the hand and seal [of the grantor] as commis- 
sioner aforesaid." Under the authority cited, that récital raises the pre- 
Bumption that the original was duly sealed. 

It is no doubt true, as claimed by défendants' counsel, that the coutity 
court of Butler county had no authority to appoint a commissioner to 
make eonveyances of its swamp lands. The act of March 3, 1861 , supra, 
made it the duty of the governor to issue patents for such lands, when 
paid for. That point is expressly decided in Sturgeon v. Hampton, 88 Mo. 
212, and is clearly intimated in previous cases, to-vtit, Barton Co. v. 
Walser, 47 Mo. 194; WUcoxon v. Osbom, 77 Mo. 627. In actions of this 
character the décisions of the highest court in the state, on points of the 
kind last mentioned, are controlling authority in the fédéral , courts. 
Therefore it must be regarded as settled that the Jennings' deed, standing 
by itself, conveyed no title to the lands in controveréy. 

But it was because many such invalid deeds had been made through- 
out the state, by reason of a false construction of the various acts relat- 
ing to swamp lands, that the curative act of March 26, 1868. was passed. 
Sess. Laws Mo. 1868, p. 67. It has been heretofore held, in effect, that 
the main purpose of the act of 1868 was to validate swamp-land deeds 
that had been theretofore executed by commissioners appointed for that 
purpose. Sturgeon v. Hampton, supra; Bartrni Co. v. Walser, swpra; Wil- 
coxon V. Osbom, supra. The act of 1868 in broad terms declared that 
such commissioners' deeds "shall be deemed and held to be valid and 
légal, * * * and shall vest in the purchaser of any such lands ail 
right, title, or interest of counties in said lands, as fully as if said pat- 
ents or deeds had been granted by the governor of the state," whose duty 
itwas, under the act of March 3, 1851, to grant patents for swamp lands 
when sold by the varions counties. It is insisted, however, by défend- 
ants' counsel, that the act of March 26, 1868, did not validate the Jen- 
nings deed, for the reason that there is no proof that the grantee in that 
deed ever paid Butler county for the lands conveyed to her. It is further- 
more urged that, even if there is some proof of payment, it is not shown 
that the grantee paid the price therefor established by law, and that it 
dpes not appear that the sale of the lands in question was conducted in 
conformity with law. The exceptions so taken to the deed clearly as- 
sume that it was plaintiff' s duty, before oifering the commissioner's deed, 
to show that the sale was regularly conducted; that the purchase price 
was paid in full, according to the rate established by law for the sale of 
swamp lands; and that, until such proof was furnished, the commission- 
er's deed was not brought within the opération of the act of 1868. This, 
in my judgment, is a false assumption as to the burden of proof in this 
class of cases. Certainiy the plaintiff would not hâve been required to 
make such proçf if he had produced a patent for the lands granted by 
the governor. A patent granted by the governor would hâve been prima 
Jade sufBcient to divest the title of the county, without proof of an anté- 
cédent purchase, payment, etc. Now, the act of 1868 in terms gives to 
a commissioner's deed the force and effect of a patent issued by the gov- 
v.37F.no.l4— 49 



7fê ^ PEDEBÀL BEPOBTfiâ, vol. 37. 

eiHioi,-Whea ît is shown to rdate to swanip lands. That was the pur- 
pose of the act,— to validatesuchdeeds by giving them the force and ef- 
fect bf patents; and the act is not void on account of îts rétrospective 
character, as was held in Barton Co. v. Waker, supra. The stipulation 
offèred in the présent case admitted that the lands in controversy were 
swamp lands, and that they had been patented to the state hy the gên- 
erai government, and that the state had fumished lists and plats thereof 
to the county. Plaintiff proved that Daniel L. Jennings, on May 16, 
1858, had been duly appointed commissioner of Butler county, to make 
conyeyandes in the name of the county to purchasers of swamp lands. 
The commissioner's deed, reciting full payment for the lands, was then 
rèad. This proof, with the aid of the act of 1868, made out a prifiiafade 
case. It placed the plaintiff in the same attitude he would hâve oocu- 
pied if he had produced and ofifered a patent signed by the governor. It 
is yery true that in the case of Bartori Co. v. Walser it was held that if 
there was any fraud or other infirmity attending a sale of swamp lands, 
whicb wôuld render the sale ;void, such fact might be shown to defeat a 
commissioner's deed, notwithstanding the curative act of 1868. In the 
case of Sturgebn v. ffampton, 88 Mo. 215, supra, it Was also held to be 
the purpose of the act of 1868 to make valid, deeds executed by officers 
who had no authority to make deeds. It was further said that the act 
was not intended to validate sales made in violation of law, or to make 
valid à void sale, or to make'valid a deed, when the purchaser was not 
entitled to oiié.' But whén a commissioner's deed is produced, and the 
officèr's authority from the county to make deeds of its class is estab- 
lished, and the lands are shown to be swamp lands, as in the présent 
casé, upon whôrn rests the burden of showing that the sale was void for 
violation of law, and that the purchaser was not in fact entitled to'a 
deed, although thé county, acting by its commissioner, has elected to ex- 
écute one? Manifestly the person who allèges facts calculated to im- 
pëàch the conveyance, and take it out of the opération of the act, ought 
to prove the facts so àllegèd. Tho construction which défendants' attor- 
neys apparently place oh the act Of 1868, in efifect adds a proviso thereto 
that commîssioners' deeds shall only be deeraed valid in the event thali 
the granîee therein, or those claiming under him, first prove that they 
made puTchaSès iii strict conformity with law, and bave paid the pur- 
chase priée in full, at the established rate. The act itself contains no 
such proviso, and was obviodsiy intended to cast the burden of proving 
such facts on those whocontésted the validity of such deeds. When the 
plaiiitifif màde proof of Jènnihgs' authority as aforesaid, and offered the 
commissioner's deed and other derivative deeds, which are not assailed, ' 
Hè made but a, prima faciè case. Défendants, on their part, introduced 
lib testimony to împeach the Jennings deed. The only évidence having 
such a tendency was contained in the certified copies of the entries above 
nbiénlionèd, which must be rèjectèd, où défendants' motion, for the réa- 
soh' before given. . ' 

The proof respecting the damage tîone to thélànd'by the renioval of 
timber thereôn by the défendants, is not very sàtisfactory, and theiré is 
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no évidence as to the rental Value. ' I assesst^e damages 'attbesiiim of 
$500, and the Value of the rentals at a nominal sum, to-wit, $1 per 
jnonth. Judgment will be entered against ail of the défendants for pos* 
session of the premises, and against Potter for the damages,, as he ap- 
pears to be the one who was instrumental in selling the timber. 



ShAMPEAU V. CONNECTICUT ElVEB LUMBEB Co. 
{CircuU Court, ï). Vermml. March 18, 1889.) 

1. Wkits— Service of Procéss— Pleas in Abatement. 

A plea in abatement it an àtstion commencée] in the state court against a 
foreign corporation Bhowed: that the writ was not properly served as a writ 
pf summons, but the writ and return shpwed that the writ issued and was 
servéd as a writ of attachment- Bélê that, as the pleà did not deny thât thç 
person with whom the topy was left was defendant's known agent or attor- 

; ney, or thatit was left with him at the place of attachment, It was bad, such 
service being authorized by the state laws, (R. L. Vt. §881.) .^ , 

8. Samb — Attachment — Sufeicienct. ' 

Such service is sufficient to hold the property, tbough not to support a Per- 
sonal judgment, and a motion to dismiss should be denied. 

At Law. On demurrer to plea in abatement and motion to dismiss. 
Action by William Shampeau against the Connecticut River Lumber 
Company. 

E. W, Smith, for plaintiff. 
H. 0. Me, for défendant. 

Whéeleb, J. This cause was brought in the state court, where the 
défendant pleaded in abatement, and moved to dismiss for defective serv- 
ice, and then removed it to this court, being a foreign corporation. The 
plea allèges that the writ was served by leaving an attested copy thereof 
and of the return thereon "with one Edward W. Lawler;" and that Lawler 
was not a ^lerk or other officer, or a stockholder, of the défendant; and 
that there was no other service or acceptance or waiver of service. 'The 
plaintiff has demurred to the plea, and hearing bas been had on the plea 
and motion. 

The plea well shows that the writ was not Served in any lawful manner 
as a writ of summons. But the writ and return thereon are referred 
to in the plea, and show that the writ issued and was served as a writ 
of attachment. The défendant was not and could not be an inhabitant 
of the state. Hall v. Railroad Co., 28 Vt. 401; MUi v. RaUroad Co., 37 
Fed. Rep.;65. In such case the writ could be served by leaving a copy 
with the defendant's known agent or attorney, and for want thereof at 
the place where the goods or chattels were attached. R. L. Vt. § 881. 
The plea does not allège that Lawler was not such agent or attorney, nor 
that the copy was not left with him at the, place of attachment. When 
a cause is removed froni ^ state court to this court it is to proceed as, if 
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brought hère by original process, and the pleadings are to hâve the same 
force and effect for every purpose as they would hâve had by the laws 
and practice of the state court, if the cause had remained there. Rev. 
St. U. S. § 639. By the laws of the state court a plea in abatement for 
defective service which does not negate every manner of lawful service is 
bad on demurrer. Smith v. Chase, 89 Vt. 89. This plea must therefore 
be adjudged insuflBcient hère. 

The motion to dismiss is to be determined upon what appears on the 
face of the record. Bliss v. Smith, 42 Vt. 198. The attachment was good 
to hold the property, although not sufficient to found a personal judg- 
ment upon. R. L. §§ 1404, 1405; Price v. Hickok, 39 Vt. 292; Pennoyer 
V. Neff, 95 U. S. 714. If the motion should be granted, and the pro- 
ceedings wholly dismissed, that, right would be eut off. The défendant 
has notice of the suit, sufficient to found such a judgment upon at least. 
The plaintiff insists that the défendant could not remove the cause with- 
out becoming a party for ail purposes, but that need not now bè de- 
termined. The motion must be overruled, whether that is so or not. 
Demurrer sustained, and plea in abatement adjudged insufficient, and 
motion to dismiss overruled. 



Peeblb v. Bâtes et al, 
{Oirôuit Court, D. Massachusetts. March 6, 1889.) 

1. New Tkial— Time op Filing — Additional Grouttds. 

When a motion for a new trial ïb flled within the two days after verdict, as 
required by a rule of court, and before its décision another motion is filed on 
the ground of évidence discovered aftér the expiration of the two days, the 
latter will.be eonstrued as an amendment or addition to the former motion, 
and both grOunds will be considered. 

8. Same — Watvbb op Motion— Tbndbb of Bill op Exceptioits. 

Pending a motion for a new trial, if a party tender a bill of exceptions hs 
■will be required to elect whether he will wai ve his motion so far as it is based 
on questions of law that might be embodied in a bill of exceptions, but the 
presenting of a bill of exceptions does not itself constitute a waiver of the 
motion. 

At Law. On motion to dismiss motions for new trial. 
B. F. Butler and L. 0. Southard, for plaintiff. 
Samvd Hoar, for défendant. 

CoLT, J. The défendants iii this case filed a motion for a new trial 
within two days after verdict against them under law rule 26. At a 
subséquent date they filed another motion for a new trial, asking that 
the verdict be ■ set aside on the additional ground of newly-discovered 
évidence. The plaintiff now moves to dismiss thèse motions, on the 
ground that the first motion was waived by the filing of the subsé- 
quent motion, and that the subséquent motion is irregular, because not 
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filed within the time allowed under thie rule. I thirik the défendants 
preserved their rights under the rule by filing a motion within the two 
days allowed, and that the second motion, so called, should be construed 
to be in amendment of, or in addition to, the first motion, rather than 
a distinct motion for a new trial. It would be going too far, perhaps, 
to say that a party must set out within the limited time specified by the 
rule ail the grounds upon which he bases his motion. He may not with 
the utmost diligence be able to discover within two days every ground 
he can fairly take. For example, in this case, as I understand it, the 
alleged newly-discovered évidence did not come to the knowledge of de- 
fendants' counsel until some days after the expiration of the time allowed 
by the rule. The rule should receive a reasonable construction; and pto- 
vided a party bas filed his motion for a new trial within the two days, 
setting out his reasons in the light of the knowledge he then possesses, 
he should not be deprived of the right of bringing forward additional 
grounds, which he could not bave known at the time, because the facts 
were not within his knowledge. I do not think, therefore, that either of 
the défendants' motions should be dismissed, but that they should be 
allowed to stand as one motion. The plaintifï also moves that the bill 
of exceptions to be tendered by the défendants be not signed, on the 
ground that the filing of the motion for a new trial constitutes a waiver 
of their bill of exceptions. I do not understand that the mère filing 
of a motion for a new trial is a waiver of the right to a bill of ex- 
ceptions. The most that can be said is, under the décision of Judge 
Stoky, in Cunningham v. Bell, 5 Mason, 173, that the court will require 
the party to elect whether he will proceed to a hearing on his motion, 
or, waiving that, proceed upon his writ of error to the suprême court. 
The scope of Judge Story's décision is this: that where a party means 
to apply to the appellate court for a final décision of the law of the 
case, he should do so without delay, and that he should not be per- 
mitted to argue the same questions before the lower court. This seems 
to be most convenient for the due administration of justice. But I 
think this rule should be subject to this qualification: thatwhUe a pàrty 
bas no right to bring forward in a motion for a new trial any légal ques- 
tion which could properly be embodied in a bill of exceptions, he should 
not be deprived of the right of presenting to the court in the form of a 
motion for a new trial questions which cannot properly be made a part 
of a bill of exceptions; such as that the verdict is against the weight of 
évidence, or that the party is entitled to a new trial on the ground of the 
discovery of new évidence. To hold otherwise would be to deprive a 
defeated party of taking advantage of ail of his légal remédies. Where 
a verdict is given against the weight of évidence, or where new évidence 
bas been discovered, the remedy of a party is by motion for a new trial. 
He bas no remedy in a court of error. Such a motion is addressed 
largely to the discrétion of the court, and its decisibn is not feviewable 
by the appellate court. Midhaliv. Keenan, 18 Wall. 342; Oity v. Bab- 
cock, 3 Wall. 240. The suprême court hâve held that in the absence ôf^ 
a rule to the contrary a motion for a new trial was not a waiver of a writ 
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of ewp/,. ,,.l?,ÎjSf.'v. Dctëhi4yA Wàlh,182; U. S. v. Eodgeyè How. 279, 
Iiçithis circuit tliere is no rule oî court on this subject. The plaintiff 
relies upon tlie;langug,ge pf JudgeSioBY in Cwnninghamv. Bell, but I do 
not thini:: that l^nguage çhould receive tbe broad interprétation contended 
for, In Stave Co. v. Mant^aeturing Co., 32 Fed. Rep. 822, tbe facts were 
quîte, difierent,. In that case the court found an express waiver of the 
epsceptions. , tfl,m of opinion that ûnder the kw of this circuit a party 
shopld not be allowe^ to.be.heard ona motion for a new trial embraciug 
th§ same questions of law which are embodied, or cotild properly be 
einbodied, in his bill of exceptions, and that under thèse cireumstancea 
the motion for a new trial lïill not be heard, unlesS he consente to waive 
hi? ejtçeptions. At the, same time I think a party should be heard, on 
a motion for a new trial which is confined to such questions as could 
not be propeçly embraced in his bill of exceptions without waiving his 
Tight to a writ pf error. In the présent case, I shall allow the détend- 
ants tphe heard on their motion for a new trial, if limited to questions 
whicli,, could npt properly be raised in their bill of exceptions. The 
plaintiff's motions in this case are ovêrruled, and the défendants may 
hâve leavetoamend their motion for a new trial. 



In re Beacmadfae et al. 

{CîrcuU Cowt, s. D. l^ea YorTe. February 38, 1889.) 

Immigration— AcT Auo. 3, 1882— Detektion and Betoen— Habeas Cobpus. 
Under section 3 of the act of August 8, 1883, (23 St. at Large, 314,) immi- 
grants cannot be detained or sent back except upon an adverse report made 
to the collector by the commissioners themselves, or by some person by them 
< aotfaor^zed, af ter an examination and a finding that the persons are witbin 
some of the prohibited classes. The report made by tbe secretary of the 
board upon the action of a subordinate not authorized to act flnalljr in the 
matter, and without further aùthority from the commissioners, or eitherof 
them. is insufficient; and upon kabeaa corpus, the above facts appearing, aud 
on subséquent examination by oae of the commissioners the immigrants being 
found not within eitherof the -prohibited classes, they were ordered to be dis- 
charged, and allowed to land. 

Writ of Haheas Corpus for the Relèase of Detained Immigrants. 

On the 21st of February, 1889, 21 Armenian immigrants arrived at 
this port hy thoNetherlands steamer Leerdam. On the following day 
the secretary of the commissioners of émigration sent a letter to the col- 
lector, stating that he was directed by the commissioners to report thèse 
immigrants, naming them, as persons "liable to become a public charge." 
Tbe eollector thereupon directed that the immigrants be not allowed to 
Ipnd, but returned by thé Leerdam, which was intending to sail on her 
leturn yoyagfii on the 23d or 24th. The immigrants were detained in tbe 
mean tin^e at Gaatle Garden under the régulations of the secretary of the 
treasury,,\FhiQh; provide that their oustody there shall not be deemed a 
landing froça the ship. 
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On the 23à a wiitoî haheas corpm vrsia issuedy returnable forthwith, 
upon a pétition setting forth that the report had been made without any 
examination of thèse immigrants by any of the commissioners, and 
without authority. The writ was addressed to the collecter, and to the 
commissioners of émigration. The return of the collecter set forth a re- 
port from the commissioners stating that the persons were "liable tobe- 
come a public charge," and that they were accordingly held for return, 
and landing refused. The return of Commissioner Stephenson, on whom 
the writ was also served, stated that the report had been made without 
authority of the commissioners, and without examination of the immi- 
grants by any of the commissioners. A traverse was filed to the return 
of the coUeotor, substantially to the same effect. 

Œarîes Steckler, for petitioners. 

S. A. Wcdker, U. S. Dist. Atty,,and W. W. Smith, Asst. Dist. Atty., 
for the ooUector. 

Brown, J:, (after êtating ihe facts as ahove.^ Section 2 of the act of 
August 3, 1882, (22 St. at Large, 214,) under whicb thèse immigrants 
are detairied, prôvides that "it shall be the duty of such state commis- 
sion, board, ôrofBcers so designated, to examine into the condition of 
paSsengers arriving at the ports within such state in any ship or vessel, 
and for that purpose ail or any of such commissioners orofficers, or such 
other person or persons as they shall appoint, shall be authorizéd to go 
on board of and through any such ship or vessel; and if, on such exam- 
ination, theré shall be found among such passengers any conVict, lunatic. 
idiot, or any person unable to take care of himself or herself without 
becoming a publie charge, they shall report the same in writing to the 
collector of such port, and such persons shall not be permitted to land." 
The report to the collector, made in this case by the secretary of the 
board, purported to be the act of the board. It was regular ujpon ita 
face. Properly it should bave stated that the persons were "uhable to 
take care of themselves without becoming a public charge," and not 
merely that they were "liable to become a public charge." But, waiving 
this irregularity of form, which, however, I do not mean to say is im- 
material, the report was otherwise presumptively sufBcient to require the 
collector to detain thèse immigrants and not permit them to land. 

The secretary of the board and Commissioner Stephenson were both 
sworn as witijesses upon the issue raised by the traverse to the coUector's 
return; and from their testimony it appears that one of the subordinate 
employés who examined the passengers by the Leerdam retumed a list 
of thèse persoiis, with certain brief affidavits, with bis oral reïibrt to the 
secretary, that he thought thèse persons oUght not to be admitted^ and 
that the secretary's report in writing to the collector wàs based upon thia 
subordinate's report ohly; that 'the secretary had never been authorizéd 
by the board to make adverse reports to the collector until such affidavita 
taken by the subordinate, with his recommendation thereon, had been 
flrst sùtenittéd to, and examined and approVed by, one bf the commis- 
sioners; and that in the présent case no such examination had been pre- 
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vjously màde by any of the commissioners, or any authority to report 
to the coUector given. It further appears that Commissioner Stephen- 
son, after the report had been made, did examine carefully into the con- 
dition of thèse 21 persons; that he found them to be able-bodied, healthy, 
intelligent, and much above theaverage of immigrants ordinarily allowed 
to ]and; nearly ail with friands inithis city; some with considérable means; 
a.few with only a little money in their pockets, bat with baggage con- 
taining articles designed for tr^de; and ail of them entitled, upon admis- 
sion, to the further sum of $10 each, which was in the hands of the 
steam-ship compauy, being a prepayment of their return passage in case 
they should bé refused a landing; and that, in his judgment, they were 
able to take care of themselves without becoming a public charge. 

Upon this testimony it is plain that the intention of the statute had not 
been complied with at the time the report was made to the collecter, and 
that the report was made by the secretary without authority. The ques- 
tion whether immigrants should be allowed to ]and, or be sent back, is 
onethat cannot be allowed to be determined except under the responsi- 
bility which the statute imposes. It must be either by the board of com- 
missioners, or by some one of them, or by some person whom the board 
of commissioners bas authorized to pass finally upon the question. It is 
sometimes a matter of no small difficulty to adjust the claims of human- 
ity and justice to the faithful enforcement of the law, and to détermine 
justly whether particular persons çome within the prohibited classes. 
The commissioners, as appears from the évidence, bave never devolved 
upon any subordinate the right to détermine this question, or whether 
an adverse report shall be made to the collector. The report in this case 
must therefore be treated as a nuUity; and as a sufficient examination 
appears to hâve been made b}' one of the commissioners to show that 
the persons ought not to be detained, and no further examination appear- 
ing to be needed or desired, they should be discharged, and allowed to 
land. In re Cummings, 32 Fed. Rep. 75; In re O'SviMivan, 31 Fed. Kep. 
447. 



ZucKEE & Levett Chemical Co. v. Magonb, Collecter. 
(OvreuU Court, 8. D. New York. January 31, 1889.) 

CtJSTOMS DuTiBS— CoNSTKrcTioN op Laws. 

Where two provisions of the tariflE act apply to an imported article, the 
flrst of which provisions is qualifled by the phrase, "not otherwise provided 
for, " while the second contains no such qualifying phrase, the article is prop- 
erly dutiable under the second provision, and must be held to be therein oth- 
erwise provided for, " so aa to take it out of the opération of the flrat provis- 
ion. 

Same— Aktioi<b8 of Various Uses. 

When an imported article is a "painters' color, " and also a "polishing pow- 
der, " it is not necessary to show that its prédominant use is as a polishing 
powder, in order to make it dutiable ais such. It is sufBcient if its use for 

' that purpose is a substantial use. 
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'3. Samk— OxroEB OF Ibott. 

Oxides of iron, which are in gênerai use both as "colors" and as "polishing 
powders, " are properly dutiable underthe provision in Scbedule N of the act 
of March 3, 1883. for ''polishing powders ôf every description, fy whatever 
name known;" and not undor the provision of Schedule A, for colors and 
paints, including lakes, whether dry or mixed, or ground with water or oil, 
and not specially enumerated or provided for in thin act. " 

{SyUabua hy ihe Court.) 

At Law. 

This was an action against the coUectorof the port of New York, to re- 
cover duties alleged to hâve been exacted in excess of the lawful rate upon 
certain oxides oif iron. The collector had assessed the duty at 25 per 
cent, under the provision in Schedule A of the act.of March 3, 1883, 
for "colors." The importer claimed tbat the articles were properly du- 
tiable at 20 per cent., as "polishing powders," under a provision there- 
for in Schedule N of the same act. The proof showed tbat the articles 
were used for both purposes. As to sonie of the importations it was 
shown tbat they were much more largely used as "colors" than as "pol- 
ishing powders." 

Edward Harûey, for plaintiff. 

Stephen A,. Walker, U. S. Atty., and W, Wickham Smith, Asst. U. S. 
Atty., for défendant. 

Lacombe, J., (after statîng the facts as above.) It appears by thè stat- 
ute (act of 1883) that congress bas provided, in the chemical product 
schedule, for "colors and paints, including lakes, whether dry or mixed, 
or ground with water or oil, and not specially enumerated or provided 
for in this act, twenty-five per centum ocZ valorem." Inasmucb as th© 
tariffact immediately thereafter proceeds to deal with bone-black, ocher, 
and umber, it might perhaps be supposed that congress intend ed to re- 
strict the exception to that schedule; but they hâve not said so, and to 
put that interprétation upon the act would be législation, and not con- 
struction. Within the same tariffact, however, there is a provision for 
"polishing powders of every description, by whatever name known, in- 
cluding Frankfort black, and Berlin, Chinese, fig, and wash blue, twenty 
per centurn ad valorem." It appears by the évidence hère tjiat thèse 
goods, altbough painters' colors, and used as such, are also used as pol- 
ishing powders, and are so used to a substaritial extent. It is not nec- 
essary to show that their prédominant use is as polishing powders, pro- 
vided it appears that there is at least a substantial use of this kind of 
article for that particular purpose. That being so, the acts, so far as 
thèse articles are concerned, should be interpreted so as to read, "colors 
and paints, except such as are used as polishing powders." By that I 
do not intend to imply that congress meant that each particular impor- 
tation should be follbwed out, and its use traced, and the question as to 
whether it should pay duty or not disposed of upon an examination into 
the function which that particular importation subserved; but that, if a 
particular class of articles was used, and was suitable for use, for the pur- 
pose named at thetime that the act was passed, that is sufficient. There 
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is no évidence hère tending to show that the state of affairs is any differ-- 
ent noiw^ froin wbat it was when çongreiss legislated. Therefore, as there 
bas. be^h 'ôviden.ce herè tçi. gbow tbat tbere was a substantial use of thèse 
varieties of painters' oolorsas polisbing powders, I think they are within 
thé langHftge of paragraph 479, vfbîch is itself an es;Cfeptiôn from the 
eighty-seventb paragraph. I shàll therefore direct a verdict for the 
plaiutiff. 



Sullivan ». RttBËRTsoN, Collector. 
■ ^ \Oi/reuitCourt,8. D. Nm Tork. February 15, 1889.) 

1. CUSToks DtTTlÉS— CONSTJBTJCTION OP LAWS— ACT MaRCH 8, 1888, SÇHBDTJ1,B K. 

The' provîso as to eoodsweigliiBg oVér four ounces per sqi are yard, at the 
end af tlue paragrapa itelatipg tawomen's and children's dress goods com- 

tosed whoUy.or in part of wool or worsted, in Schedule K of the actof March 
, 1888, rélatës'only to'snch goods as are composed wholly of wool or worsted. 
: FolloWing .ff»o» V. ir«irt>-a«./i, 84 Féd. Eep. 186. 
a. Same. 

The phrase "goods of like description" in the provision of Schedule K of 
the îiot of llaroS 8, 1883, for "women's and children's dress goods, coatlinings, 
Italiàtlcloth^^and gbods Of iïke iJescription, " etc., is not restricted in its ap- 
plication to Italian cloths, but relates also to "womeh's and children's dress 
goods. " 

S. SAMB— "ThTBBT" CliOTHS. 

Articles 'fcnOwn as "Thybet" cloths or coatings, màde of cotton Warp and 
worsted âtling, wtich are commerciaily known as "dress goods," or are of 
like description to dress goods, a^ known in trade and , commerce, are prop- 
erly dutiable (when valu^d at léss than 20 cents per square yard) at 5 cents 
per sqïiàrè'jaird and'S5 pèr cent, a<f valorem, under the provision for women's 

' and children's dress goods in Schedule K of the act of March 3, 1888, and not 
at 35 cems peT pound and 40 per cent, ad »a&rew, under the provision in the 
same scheduie for"all m£^nufact^^res of every description composed wholly 

• orin part' of worsted, valuéd at abové SO cents per pound. " 

, At,.I«,w,.. ^ ,j,.. 

,. Thiswas an action against.a former collector ofthe port of New York, 
to recover duties alleged to hâve been exacted in excess of the lawful rate 
pn certain "Thybet Coatings."; Duty had been assessed and exacted at 
35 cents per pound and 40 per cent, ad valorem,, under the provision in 
Schedule K, act of March 3, -1883, for "manufactures of every descrip- 
tion composed wholly or in, part of worsted, valued at over 80 cents per 
pound." The in^porter claimed them to be dutiable at 5 cents per square 
yard and 35 per cent, ad valorem, under a provision in the same schedule 
for "women's and children's dress goods, coat linings, Italian çlptbs, and 
goods of like description-, composed in part of worsted, valued at less 
than 20 cents per square yard." Evidence was adduced by plaintiff to 
sliow that the goods were commerciaily known as "dress goods," or were 
like such goods; ; that they werejvalued at less than 20 cents per square 
yard; that they were made of cotton warp, witb worsted filllng; and that 
they were, used for ladies' and children's dresses and jackets. Défendant 
gave évidence showing that the goods weighed over four ounces to the 
square yard, and that they were largely used, by tailors to make men's 
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clothing, and were knbwni by tWem'as "coàtingsi"' AVthe close of thë 
case, plaintîff's counsel mo'^éd for the direction 6f a vetdict in his favdr, 
on the ground that there was no coûflict of tesfimôny as to the fact that 
the goods inlported were commercially known as "dress goods," or wéré 
of like description theretb. 

Stephen G. Clarhe, for jplaintiff. 

Stephén A. Walker, U. S. Atty., and W. Wîchhain Smith, Asst. U. S. 
Atty., for défendant; 

LAcioMBE, J., (cifter stating the fada de above.) As to the proviso at the 
close of paragraph 366, it bas been held in EUisori v, Hartranfi, 24 Fécî. 
Rep. 136, that it applies solely to so much of the paragraph as begins 
with the words, "if composed whoUy of wool." That opinion seéms not 
to hâve been reviewed in the suprême court.' It has been adhered to 
since, and I shall follow it in this case. 

There remains, then, but one question for detëtmination, — whèther 
thèse goods are women's and children's dress goods, coat linings, Italiân 
cloths, or goods of like description. As to the question whether or not 
they are women's and children's dress g6ods, therè might perhaps besuf- 
ficient conflict of évidence to seftd the case tq the jury, although even 
that is doUbtful; but that thëy are goods of like description to womeh'g 
and children's dress goods, aà those goods were known in trade and com^ 
merce in this country at the time that the act ^ya8 passed, I think thêre is 
no conflict of testimony at ail. The question, then, résolves itself into this: 
Do the words "gdods of liké description," in paragraph 365, qualify 6nly 
"Italian cloths," or do they qualify the entire precéding enumeration of 
articles? Construing them according to the very strictest rulea df gram- 
mar, I suppose it should be held that théy; qualify ail that précèdes; 
that, had the other meahing beèn intended,'the Word "and" would prop- 
erly hâve preceded the word "Italian," so that the clause should réad: 
" Women's and children' dress goods, coat linings, and Italian clothâ, and 
goods of like description." But of course thèse statutes are notjbo be 
construed by any mère strict or critical interprétation according to grani- 
matical rules, and the conclusion to which I hâve arrived is strongly 
fortified by eohsidering the phraseology of this statute in connection with 
prier acts. With regard to this gênerai groupôf goods, (which we kiiow, 
not only from the évidence iu this case, but from our expérience in other 
cases, is a species of fabric which women use for their dresses,) we find 
that in the act of 1857 congress undertook to describe them as "de- 
laines." In the act of IÇplyit haying turned outthat there were a great 
many kinds of delaines, and that there were a great many other articles 
which might or lùight not be delaines, and which were called ail sorts 
of names in the trade, they provided for thern by the description: "AU 
delaines, cashmere ddaines, barege delaines, composed whoUy or in part 
of worsted, wool, mohair, or goat'S hair, and on ail goods of similàr de- 
scription." The décision in the Square Yard Qases,^ &nd iixe universal 

iSchmieder V;. Bariiey, 5 Sup. Cti Kep. 684, and cases thel!« cited.' 
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acceptance of the treasury department, as to the meaning of thîs partîcu- 
iar phrase,. waa that the words ",of similar description" there were not 
restricted to "barege delaines," but qualified "delaines" and "cashmere 
delaiues" as well. So, when the phrase "of similar description" first 
came into this part of the tarifF act, it was used to qualify ail the articles 
that preceded it in the enumeration of this paragraph. The same thing 
appears in the act of 1862, when it was discovered that there was still 
another variety of delaines that congress apparently had not known of 
before, and to which the name "muslin"delaine was applied. Undoubt- 
edlj', when that name was inserted, the phrase "of similar description" 
qualified "muslin" delaines just as much as it did "barege" delaines. In 
1864 congress seems to hâve given flp ail effort to describe thèse articles 
by a long list of names and the phrase "of similar description," and to 
hâve started out With a new nomenclature, "women's and children's dress 
goods, composed whoUy or in part pf wool, worsted, the hair of the al- 
paca, goat, or other animalsi" In 1867, however, it having been found 
that there were several articles whiçb oould not be termed "women's and 
children's dress goods, "such as Italian cloths, they altered the phrase- 
blogy to read: "Women's and children's dress goods, and real and imi- 
tation Italian cloths." By 1883, however, some other varieties of the 
articlehad turned up which it was necessary for them to enumerate; 
ihey therefore inserted the words "coat linings," so that the clause read: 
"Women's and children's dress goods, coat linings, Italian cloths," — 
(the words "Italian cloths" covering, of course, both the real and the 
imitation,) and then, in order to cover any new articles that should corne, 
they added the words "and goods of like description." So that the par- 
agraph now reads: "Women's and children's dress goods, coat linings, 
Italian cloths, and goods of like description," I see no reason why the 
phrase "goods of like description" should not be taken, in this last state 
of the section, as being of the same purport and intent as when it was 
first introduced into the tariff act, yiz. , as qualifying ail the articles which 
are enumerated in the clause preceding that phrase. Under the évidence, 
as to which there seems to be no dispute, thèse goods, even if not "wo- 
men's and children's dress goods," are "goods of like description " to them, 
or are "goods of like description" to "coat linings," or to " Italian cloths." 
For that reason I shall direct a verdict for the plaintiff. 



SwAYNE V. Haqer, Collector. 
(.drevit Court, JV. S. Oalifornia. February 35, 1889.) 

CiTSTOMS DuTiEs— Classification— Chinesb Shobs. 

Chinese shoes, conaisting of an iipper part of cotton or silk and a sole of 

] feit and leather, the felt being made from hair mixed with wool flber, anù 
paper, stiSened witb rice starch, are taxable, not under tbe act pf 1883, Schedule 
K, par. 14, imposing 40 cents per pound and 35 per cent, ad valorem on clothing, 
ready-made, and wearing apparel, not enumerated, composed wbolly or in 
part of wool, worsted, alpaca, or otber hair, made up by the tallor, seamstress, 
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or manufacturer, but as non-enumerated articles at the highest rates at whïch 
their component material oî chief value may be chargeable. The cotton shoes, 
therefore, fall under Schedule I, par. 7. imposing 35 per cent, ad valorem on 
manufactures of cotton 'not specially provided for, and the silk ones under 
the last paragraph of Schedule L, imposing 50 per cent, ad valorem on gooda 
not specially enumerated, made of silk, or of which silk is the component 
material of cbief value. 
2. Same. I 

A définition adopted and acted upon for a long time should not be regarded 
as changed by a subséquent act of congress unless the intention to change is 
clearly manifest. 

At Law. Action by R. H. Swayne against John S. Hager, collecter 
of customs, to recover an excess of duties paid by him. 
MiUon Andros and Page & Eelk, for plaintiff. 
J. T. Carey, U. S. Atty. 
Before Sawyer, Circuit Judge. 

Sawyer, J. This is an action brought to recover $3,799.50, with in- 
terest, for what is clairaed to be an excess of duties over the amount re- 
q'uired |o be paid by law, coUected upon various invoices of Chinese shoes, 
imported at the port of San Francisco. The shoe consists of the upper 
part made of silk or cotton, which constitutes the most valuable part of 
the material, and the sole, the upper part of which is composed of layers 
of felt and the bottom part bf leather. 'ïhe felt is manufactured in thin 
eheets from the hair of various animais, as dogs, cattle, and goats, inter- 
mixed with wool fiber and paper. A glue, or starch, made from rice, is 
added to give greater cohésion. Layers of this article are placed together, 
and the whole pressed into large sheets, which are then sold to manu- 
facturers for the purpose of making shoes. Several thicknesses of thèse 
attached to the silk, or cotton uppers, with a leather bottom-piece, con- 
stitute the sole of the shoe. The question is, under what provision of 
the statute should duties on thèse Chinese shoes be levied and coUected? 
Under, then, récent instructions from the treasury department they were 
classified, and duties thereon coUected under the fourteenth paragraph 
of Schedule K, of the act of March 3, 1883, (22 St. 609,) which reads as 
folio ws: 

"Clothing, ready-made, and wearing apparel of every description, not espe- 
clally enumerated or provided for in this aet, and balmoral skirts, and skirting, 
and goods of similar description, or used for like purposes, composed wholly 
or in part of wool, worsted, the hair of the alpaca goat, or other animais, made 
up or manufactured wholly or in part by the tailor, seamstress, or manufact- 
urer, except knit goods, forty cents per pound, and in addition thereto, thirty- 
flve per centum ad valorem." 

The importer claims that inasmuch as the goods are non-enumerated 
articles, "manufactured of two or more materials, " the d uties should hâve 
been assessed "at the highest rates at which the component material of 
chief value may be chargeable," under section 2499 of the Revised Stat- 
utes as amended by the act of March 3, 1883, (22 St. 491.) The clause 
of said section under which it is cJaimed that the goods should be clas- 
sified reads as follows: 
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'• '"iLrid on ail [non èhumçràtecl^ kï-èiclestoânufactùred from two or more 
mkteriàls. thëduty shall be iissessed' àt' ftïé highcst rates at which theeom- 
ponent material ol chief value inày be chàjigeable. If two or môte rates of 
duty should be applicable toanyimported article, it shalïbeclassifled for duty 
under the highest X)l such rates: provided.tliat non-enumerated aiticles simi- 
lar in material and quality and texture, and the use to which they may be ap- 
plied, to articles on the free list, and in the manufacture of which no dutiable 
materials are uséd, shall be freél" 

TJnder this statute, the importer iurther claims, that the cotton shoes — 
the cotton being the most valuable part of the material — should be assessed 
under paragraph7, of Schedule I, of the âct of 1883, as "manufactures 
of cotton not specially enumerated or provided for." The proyision is 
as follows: 

"Cotton cords, braids, gimps, galloons, webbing, goring, Suspenders, braces, 
and ail manufactures of cotton not specially enumerated or provided for in 
this act, and corsets, of whatever material cotnposed, thirty-flve per centum 
a<i valorer»," 22 St. 506. 

, And on the silk shoes, in like manner, duties should be levied under 
the last pfiVagra;ph of Schedule JL,, as a non-enumerated article made of 
$ilk, or of ^hiph silt is the "|C'omponent material of chief value." The 
paragrapfjreadi as follows: 

/'AH goods, wares, and merchandjse, not specially enumerated or provided 
for in this act, tnade of silk, or otf which silk is the component material of 
chief vàiaè,flf typer cent, ad oaZOreOT." 22 St. 610. 

After a careful examinationof thèse provisions of the statute, and the 
rules of constKuction of revenue la ws laid down by the United States su- 
prême court in the casés pited on behalf of the plaintiff, I am satisfied 
that the treasury idepartment îs wrong, and the complainant right, in 
their respective constructions, of the statute. I do not think the shoes in 
question are "(îomposed w^holly or in part of hair," within the meaning 
of the statute. The component pjarts of the shoes are cotton, or silk, felt, 
and leather. ÏJiese are the parts as used by the manuîacturers of shoes. 
Itis true that hair is oneofthe éléments used in the manufacture of felt. 
But I do not thipk cqngress intended, by this classification, to include 
ail the ul.timate éléments thàt may hâve entered into an article. Such 
a classification wpuld be too nice for practicable purposes. I think also, 
tiïé statut,e.re|ers to textile, fabriçs. For rulés of construction on, this 
pointsee JJIJm?» y. SwartwoMÉ, lOlPet. 137, 142, 151; Arthurv. Morrison, 96 
D. S. 110; €ofmt v. Seeberger, 30 Ped. Rep. 425; Greenleaf v. Worthingtorii 
26 Fed. Rep,i 303; Riggs vi'fHok^ Tauéy, 100. So, also, in my opinion; 
shoes werériôtîntënded tobeihcluded in thé terms, "wearing àpparel 
of every description," in the provision cited from Schedule K. By rea:d- 
ing it with thè context, "weàTing apparel * * * made up or man- 
ufactured whoBy or in part by the tailbr, seamstress, or manufacturer," 
it seéms évident that congress intended other tnanufacturers of a class 
similar toà"tàilor, or seanistreBS" — ■" somèthitig éjusdem generiè." The 
principle'ïioâctter a addis appèàirs- to me to be applicable. A shoemaker 
is not iii any respect simîlâf to a tailor, or seamstress. Ih ordinary pop- 
ular use of language, no one, I présume, would for a moment think that 
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.ehoes are included in the terms "wearing apparel." See the following 
4ecisipns supporting and illustrating the construction adopted: Ôatea v. 
Bank, 100 U. S. 239, 244; Bmd v. Hoyt, 13 Pet. 263, 270-272; idara 
V. Bancroft, 3 Sum. 384, 386; Reiche v. Smyihe, 13 Wall. 162. Chinese 
shoes faave been imported for more tfian 20 years, and it is understpod 
t^iat during ail the time and for three years after the passage of the act 
in question, they hâve been classified as manufactures of silk and cotton 
respectively. A définition adopted and acted upon for a long time should 
not be regarded as changed by a subseçLuent act of congress,, unless the 
intention to change is, clearly, manifest. Reiche v. Smyihe, 13 WaU. 162; 
De Fore9t. v. Lawrence, 13 How. 274. See, also, Edwards v. Darby, 12 
Wheat. 210; Hahn. v. U. &'., 107 U. S. 402, 406, 2 Sup. Ct. Kep. 494; 
U. S. V. Pugh, 99 U. S. 269; Rohertsm. v. Dmoning, 127 U. S. 608, 613, 
-8 Sup. Ct. Rep. 1328, and cases therein cited. I thiuk the classification 
should be maide, andduties levied under the several provisions cited as 
claimed by the importer. Let there be findings and judgment accord- 
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,, {Cireua Uovft. 8. D. Mw York. M&Tch, 5,1889.) 

1, Patents foe Inventions— Patentabilitx—Bevel-Edoed Caeds— Pbocbss. 
^Lfetters patent No. 319.464, September 9, 1879, to Philip Hake, déscribë-a 
litetliod of making bëvel-édged carda, aad ornamenting the edgeâ bytkitlDg 
them çbliquely so that tlie slope of the çack corresponds to the desired oevel, 
..CQnjpresBing them to hold them in position, beveling, ornamentihg, and ûn- 
ishing the whole pack on the sloping edge, and successively treating the bthèr 
Bides and ends in the same manner. Beveling in packs was not uew, but ar- 
ranging;them obliquely, and treating one side or end successively till allwere 
complète, did not appear to hâve been previously known. Packs can bé thus 
grboved, embossed, or ornamented so as to présent bévBled designs, ^hich 
CQuld not be produced by treating the cards separately, and the method of 
naàking bevel-edged cards of an^ design is greatly facilitated. iïêW, |.hat 
subh method of treating the càrds is novel and patentable, and claim 1, which 
is for Bueh méthode is valid. 
-S. Samb— Peoduct. 

- But, as bevel-edged cards were old, and as those made by the processdif- 
fered from others in no way unless in design, claim i2 of the patent, wMch is 
for a card treated in the manner described, is invalid. 
,8. Samb— Validity — DisoiiÀniEEB on Trial. 

Though under Rev. St. U. S. § 4920, subd. 4, the patent might be held void 
, because it covers a matérial thing not invehted by tlie patentée, yet, under sec- 
tion 492â, as no wilifuldefault or întent to defraud ormislead appears, com- 
plainant, in a suit for infringemeut, which is established, may hâve & dâcree, 
wlthout costs, on filing a disclaimer of the second claim. 

In Equity. 

Suit by Philip Hake against George F. Brown and another.for tho 
infringement of a patent, 
Àrdiur V. Brwsen,îor ora,k>r. 
Fater £•• J5d?rumd«, for défendants. ; 
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Wheeleb, J. This cause rests upon patent 219,464, dated Septem- 
ber 9, 1879, and granted to the orator for an "improvement in visiting 
cards." The patent describes a method of niaking bevel-edged cards, 
and of ornamenting the edges, by piling them obliquely, firat, so that 
the slope of the pack will èorrespond with the desired bevel, corapressing 
them to hold them in thàt position, beveling and ornamenting and fin- 
ishing the whole pack on the sloping edge, which will bevel, ornament, 
and finish that edge of each separate card by each opération, and of suc- 
(jessively treating the other sides and ends of the pack in the same man- 
ner, by which means the whole pack is treated as readily as one card. 
The first clàim is for the method of treating cards in this manner, and 
the second is for a card so treated. The défenses are want of novelty, 
wànt of patentability, and lack of proof of infringement. 

Açcording to the évidence, bevel-edged cards were net new at the date 
of the orator's invention; neither was beveling in packs new; but arrang- 
ing cards in oblique packs, and treating one side or end till ail the cards 
were complète on that side or end, as if they were one card, and treating 
the other side and ends successively in the same manner, does not appear 
by the requsite measure of proof to hâve been known before. By this 
process the packs can be grooved or embossed and omamented in a 
manner to présent beveléd designs upon the edges of such cards, which 
could not be produced by treating cards separately, and the making of 
bevel-edged cards of any design is greatly facilitated. This method seems 
to be ingenious and useful. Such an arrangement of mechanical opéra- 
tions, that produces a new and useful resuit, or an old resuit in an easier 
or better njanner, is uuderstood to be patentable. Oochrane v. Deener, 
94 U. S. 789; Tdephme Ckises, 126 U. S. 1, 8 Sup. Ct. Rep. 778. The 
first claim of the patent, theréfore, appears to be good and valid for the 
method described. 

There is nothing new about the bevel-edged cards produced by this 
process, except that they are made in this way. They do not differ from 
those made in any other way, unless they do in design. The process 
does not inhere to the product, so that it differs from any like product 
made in any other way, as was the case with Cummings's invention of 
rubber plates and teeth, in Smith v. Vvkanite Co., 93 U. S. 486; or the 
driven weil, in Eames v. Andrews, 122 U. S. 40, 7 Sup. Ct. Rep. 1073. 
The product itseif hère is old in thé sensé of the patent law, and there 
can be no patent for it, although produced in this new way. McKloskey 
V. Du Bois, 8 Fed. Rep. 710, 9 Fed. Rep. 38; McCloskey v. HamM, 15 
Fed. Rep. 750. The second claim of this patent, theréfore, appears to 
beinvalid. 

The plaintiff's évidence tends directly to show that the défendants use 
this process; and the défendants do not, in testimony, deny that they 
do, nor dispute or meet this testimony. Upon this state of the évidence 
the infririgement iè found as a fact to exist of the first claim. 

The patent might be held to be invalid on account of its covering the 
product, of which the patentée is not the inventor, and which is a mate- 
rial and substantial part of the thing patented. Rev. St. § 4920, subd. 4. 
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But when such material or subslantial part bas been claimed through 
inadvertence, accident, or mistake, without any willful default or intent 
to defraud or mislead the public, a recovery may be had for tbe infringe- 
ment of any part which is bona fide the inventor's own, that is a mate- 
rial and substantial part of the thing patented, and definitely distinguish- 
able from the part claimed without right; but without costs, unless a 
' disclaimer is filed before suit brought. Section 4922. The benefits of 
the provisions of this section are to be denied if the entry of a disclaimer 
has been unreasonably neglected or delayed, but waiting to take the judg- 
ment of a court is allowable. Bwrdett v. Èsiey, 15 Blatchf. 349, 19 Blatehf. 
1,3 Fed. Rep. 566. No such willful default or intent to defraud or mis- 
lead appears, or is claimed to exist, thus far in this case. The orator, 
thérefore, appears tb be entitled to file a disclaimer of the second claim 
noW, and thereupon to bave a decree as to the flrst claim without costs. 
Tlpon tbe ûling of a duly-attested copy from the patent office of a dis- 
claimer of the second claim, let a decree beentered that the first claim is 
valid, and for an injuuction and account accordingly, but without costs. 



Brewsteb et al. v. Shuler. 
(àireuit Court, 2f. D. New Tm-k. February 23, 1889 

1. Patents FOB Inventions— Rbissub—Enlakgbment of Claik. 

In tbe original patent of May 27, 1873, to Thomas H Wood, for an improve- 
ment in carriage springs, the invention was stated to hâve for its object to 
combine in a wagon supported on single transverse springs and side-bars the 
advantage of elasticity, double elliptic transverse springs, and of the deep set- 
ting of the body previously obtained by using single springs. The claim was 
for a frame consisting of longitudinal side-bars, downwardly bowed springs, 
and upwardly bowed middle springs, constructed, arranged, and appliéd as 
and for the purpose described. The reissued letters patent granted August 
18, 1874, State that the object is to improve the manner of Connecting the 
bodies of light carriages with the side-bars whereby they are supported. and 
that the invention consists in interposing a pair of semi-elliptic springs be- 
tween the side-bars and wagon body. The claim is for the semi-elliptic 
springs jnterposed between the side-bars and the wagon body. ail combined 
substafttially as specifled. Eeld, that the original being for a combination of 
half springs with other half springs in reverse, and the reissue being for a 
combination which omits the half springs in reverse, the reissue is void. 

3. Samb. 

The reissue is void also because there is no defective or insufflcient spécifi- 
cation and no inad vertent mistake in the statement of the claim of the original. 

3. Samb— Anticipation. 

Semi-ellljjtic scroU-ended springs having been previously interposed be- 
tween the Side-bars and the body of the Robert Pierce buggy, and there be- 
ing nothing to indicate that a spring other than one having a scroll end was 
an élément of the claim, the patent is void for prior public use, though the 
drawings show springs without scroll ends. 

In Equity. Bill to restrain the infringement ol a patent. 
B. F. Thurston and Livingston Gifford, for complainants. 
v.37F.no.l4— 50 
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M..Xi. St/cmer^iWitter & Kenym ^ijd CaiiOen Br<mm, oî connaé,,) far dé- 
fendant. 

WallacB, J. This suit is brought to restrain infringement of reissued 
letters patent granted August 18, 1874, to Thomas H. Wood, for an 
"improvetnent in carriage springs.'?; The défendant relies upon the in- 
validity of the patent as a reissue of the original, and upon prior public 
use by others of the subject of the invention, among other défenses to the 
suit. The original patent to Wood was granted May 27, 1873. The 
invention isdescribed therein as foUows: 

"This invention relates to an împroved arrangement of transverse springs 
on light wagons, and has for its objeçt to combine, in a wagon supported on 
single transverse springs and side-bars, the advantage of elasticity, double 
elliptic transverse springs, and of tlie deep setting of the body obtained at 
présent by using the single springs. Light carriages supported on double 
elliptic springs raise the bodies too Hlgh for convenience, and are, moreover, 
moie expensive than those having Single springs. On the other side, such 
carriages as are at présent supported on single trans verse springs, whose ends 
connect with side-bars rigidly secured to tlie wagon bodies, are not sufllciently 
elastic and yielding to suit the rapid motion to which they are f requeutly sub- 
jected. The invention consists in the improvement of light vehicles, as here- 
inafter described and pointed ont in the claim. In the accompanying draw- 
ing, the lelter A represents the body of a light carriage of suitable style. B 
and C are the axles of the carriage, and . D, D, the wheels. Upon the axles 
are fastened the middlè portions of transverse springs, E, E, whose ends are 
secured to side-bars, E, E. Thèse side-bars are madeof hickf^y wood or other 
material, and aid, with whatever elasticity they may poSsess, in makingthe 
support of the body, A, yielding. To the under side of the carriage boJy, A, 
are secured transverse springs, G, 6, whose ends conneet.'by suitable coup- 
lings, with the side-bars, E,' F, àsisclearly shown itt the drawing. The 
springs. G, G, and E, E, can lie màde of métal, oj: wçod, or other material, 
and are semi-elliptic or flat springs, in contradistinction to the fuU elliptic 
spring heretofore used as direct supports for carriage bodies on their axles." 

The, çlàim of the original patent is as, foUpws: 

"Aframeconsisting of the longitudinal side-bars, F, F, do\vnwardly bowed 
springs, E/E, and upwardly bowed middte springs; G, G, construçted, ar- 
rangea, and apphed as and for the purpose described." 

The description in the reissued patent is as folio ws: 
"This invention has for its bbject to improve the raanner of Connecting the 
ibodies of light carriages with the side-bars, whereby they are supported, and 
consists in tnterpoaing a pair of semi-elliptic springs between said side-bars 
and the wagon body. In the accompanying drawing, the letter A represents 
the body of a light carriage of suitable style. B and C are the axles of the 
carriage, and D, D, the wheels. The axles are connected, by springs, E, E, 
or otherwise, with the side-bars, F, F. Tliese side-bars are made of hickory 
wood or other material, To the , under side of the carriage body, A. are se- 
cured transverse springs, G, G, whose ends connect, by suitable couplings, 
v?ith the siderbars, F, F, as is elearly shown in the drawing. Thèse springs, 
G, G, can be made of métal or other material, and are semi-elliptic or flat 
springs, in contradistinction to the full elliptic springs heretofore used, as 
direct supports for carriage bodies on their axles." 

The claim of the reissue is:. 
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"The seml-elliptio springé, G, G, interposed between the side-bars, F, F, 
and the wagon-body, ail combined fiubatantially as specifled." 

It is obvious that the invention of the patentée, as explained in the 
original patent, consisted in altérîng a side-bar buggy having downwardly 
curved transverse springs over the axle in which the ends of the side-bars 
rest on the ends of the springs, by putting in upwardiy curved springs 
transversely between the side-bars and the body of the buggy. The con- 
ception and aim of the patentée was to employ additional half elliptic 
springs in a side-bar buggy having half elliptic springs, so arranged in 
référence t6 each other that the body would be practically mounted on 
fuir elliptic springs for purposes of elasticity, and on half elliptic springs 
for purposés of élévation above the axle. The description fuUy and 
clearly» withbut ambiguity or obscurity, sets forth the exact invention 
made by the patentée, and the claim fully and precisely spécifies it; and 
from both it is perfectly évident what invention the patentée intend ed 
to describe and sought to secure. So anaple and exact are the spécifica- 
tion and claim that it cannot be doubted he knew accurately the scope 
and limitations of his invention, and intended to describe and claim it 
as nothing more or less than an improvement upon a spécifie type of side- 
bar buggies, which consisted in interposing suppleraôntary half elliptic 
springs between the body and the side-bars to re-en force and co-operate 
with the half elliptic springs theretofore employ ed between the side-bars 
and the axles in the existing buggy. What the patentée did was to put 
two springs adapted to do that work into a buggy of that type. He might 
hâve put transverse semi-elliptic springs between the body and the side- 
bars of a buggy of a différent type; but he did not do it, or think of 
doing it. Apparently he subsequently discovered that it would be dé- 
sirable to do this, and concluded to get a patent for doing it; and he was 
prbbably advised that such a patent would give him a larger monopoly 
than he had seeured originally, and would enable him to hold as in- 
fringers ail those who should use the transverse semi-elliptic springs be- 
tween the side-bars and the body of a buggy, whether in a buggy with 
or withoot semi-elliptic springs or any springs between the side-bar and 
the axle. The reissued patent is for an invention which apparently did 
not exist in the mind of the patentée when the original was obtained, 
and which also is of more dôubtiul inventive novelty than that in the 
original. The original is for a combinatioa of half springs with other 
half springs in reverse, in a side-bar buggy, in which the parts co-operate 
to produce a given resuit. The reissue is for a combination of which 
half springs in reverse are not a part, and from which the essential char- 
acteristics of the original invention are eliminated. The use of the com- 
bination of parts daimed in the reissue would not be an infringement of 
the original patent. It must be held that the reissue is void, not only 
beeause it is for an invention not disclosed or suggested in the original, but 
also beeause, as in the case of Cconv. Wihon, 113 U. S. 268j 5 Sup. Ct. 
Eep. 637, there was no defective or insuflficient spécification, and no mis- 
take inadvertenlly committed in the wording of the claim of the original. 

The defeHse of prior public use, which rests on the use of the springs 



788 FSBEBAL BEPOBTSB, Vol. 37. 

in the Robert Pierce buggy, is fully established, and is fataJ to the 
validity of the patent. The fact of thé use of semi-elliptic springs in that 
buggy, interposed between the side-bars and the body, at a date sufB- 
ciently early to defeat the patent, is not contested; but it is contended 
for the complainants that thèse springs were not the semi-elliptic springs 
of the patent. They were semi-elliptic springs of the class known as 
"scroU-ended" springs. This was a well-known class, used in carriages, 
and sold by dealers as semi-elliptic springs, previously to the date of the 
patent, as sufficiently appears bj' référence to the patent to George Groot, 
of July 13, 1869, for an improvement in carriage springs, without référ- 
ence to the other testimony or exhibits in the case. That patent relates 
to the fastening of semi-elliptic springs transversely under the body of 
the carriage, to side springs, by means of saddle-clips. The drawings 
show a scroU-ended half elliptic spring, substantially such as was used 
in the Robert Pierce buggy, and the spécification points out that the 
saddle-clips are to be adjusted according as the ends of the semi-elliptic 
springs "are made with or without scroUs." Another class of semi-elliptic 
springs was without scrolls at the ends, and it is contended for the com- 
plainant that it is to this class, and this class only, that the claim of the 
patent relates. The drawings in the patent show springs of this class. 
It appears by the testimony that the object of scrolling the ends of half 
springs is to get a somewhat greater length of spring between bearings a 
given distance apart, and thereby somewhat more elasticity and motion; 
and that the use of square-ended or scroU-ended springs is dictated by 
the degree of elasticity desired in a particular carriage spring. It is ob- 
vious, however, that the degree of elasticity dépends largely upon the 
amount of material used in the spring, and that a scroll-ended spring 
may be practically as stiff as one without a scroU end, and one without 
a scroll end may be practically as elastic as one with a scroU-end. It is 
probably true that, as between springs of the two classes, when each bas 
the same degree of elasticity as the other, the scroll-ended spring would 
lend a freer latéral movement to a carriage or buggy body than the 
other; and an ingénions argument bas been advanced by counsel and by 
the experts for the complainant to show that in the class of carriages to 
which the patent relates it is désirable that there be practically no side- 
wise movement to the carriage body. If there were anything in the 
spécification to suggest this, the somewhat shadowy différence of funo- 
tion between the two springs might be apprehended and emphasized to 
dénote that one should not be-treated as the équivalent of the other. 
But it could be urged with equal force that the semi-elliptic spring 
of the claim is one of either class, and that the use of scroll-ended 
springs, when interposed between the side-bars and the wagon bodj', 
would be an infringement of the claim. Indeed, in a former suit 
brought upon this patent, the alleged infringing springs' were scroll- 
ended half elliptic springs, but the ends did not extend appreciably be- 
yond the outside Une of the side-bars; and the complainant's expert 
gives it as his opinion that the use of such scroll-ended springs between 
the side-bars of the wagon body would be an infringement of the patent. 
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In the absence of auy language to indicate that a semi-elliptic spring of 
a spécial form is an élément of the claim, it must be held that the claim 
spécifies one of any well-known form adapted to be interposed between 
the side-bars and the wagon body. Consequently such springs a^ were 
used in the Robert Pierce buggy are the springs of the patent, and the 
défense of prior public use is established. The bill is dismissed, with 
costs. 



Sheldon Axle Co. V. Standard Axle- Works. 
{Circuit Court, E. I). Pennsylvania, February 21, 1889.) 

1. Patents pob Inventions— Assionmbnt and Licensb— Subséquent Pub- 

chasebb of article. 

Where patentées transfer ail their right and interest within speciâed terri- 
toriariimits, tosether with any improvements and reissues which may there- 
after be made or granted, subséquent purcbasers, from the patentées, of the 
patented articles, with notice of such assignment, take subject to the rights 
of the assignées, and cannot use the articles within their territory. 

2. Samb — Notice. 

Where such purcbasers purchase the patentées' remaining interest, know- 
ing that the assignées bave an interest, and, on being informed by the latter 
of the éditent of their interest, renounce the contract, and purchase the arti- 
cles, they will be held to bave had actual notice of the assignment, though 
they testify that the patentôes denied the assignées' statement respecting their 
interest. 

In Equity. Bill by the Sheldon Axle Company against the Standard 
Axle-Works, to restrain défendant from using a certain patented machine 
within territory claimed exclusively by complainant. 

John R. Benneit, for complainant. 

Fleming & McQarrdl, for défendant. 

Butler, J. The principal objections made to the plaintiffs title are 
met by the amendment to the record just filed. The transfer from the 
Philadelphia Axle Company is properly executed. The state statute re- 
lating to the exécution of deeds by such companies bas application to 
transfers of real estate. 

The plaintiffs owned the interest acquired by the Philadelphia Axle 
€ompany. ' The patentées trausferred to this company aJl their right 
and interest in the patent, and any improvements and reissues which 
might Ihereafter be made or granted, within the territorial limits speci- 
fied in the transfer. The company thus took the exclusive monopoly 
of the manufacture, use, and sale within thèse limits. The patentées 
thereafter could not interfère with the enjoyment of this monopoly, 
and consequently could not authorize any one else to do so. Subsé- 
quent assignées of interests, and purcbasers of machines, (with notice,) 
took subject to the company's rights. This seems entirely clear. It 
is urged, however, that Adams v. Burke, 17 Wall. 453, décides other- 
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wise, as resjpecfs the use of machines subsequently purchased; tîiat such 
use nrny bé ehjoyed within thîs tefritory. It wotild be strange, indeed, 
if this were go. It is as clear as language can make it that thê rigbt to 
use W}thin the territory is as distinctly conveyed as the right to manu- 
facture and seU. It is net, of course, questioned tha:t the latter right 
cannot be ÎBterfered with. On what ground, then, can. such a distinc- 
tion be supported? None has been suggest«d, and we can see none. It 
is urged, however, that this distinction is drawn in Adams v. Burke. We 
do not so understand that case. There the patentées assigned their right 
to manufacture, use, and sell, within certain territorial limits, and subse- 
quently transferred their remaining interest toanother. The patented 
article was a cofSn lid. The purchaser of a lid from the first assignée 
used it outside the prescribed limits. Of this use the second assignée 
complained. The question thus raised was one of construction. Its dé- 
cision turned on the interprétation of ;the first assignaient. If the use 
of lids sold under this instrument was intended to be confined to the ter- 
ritory named, the complaint ^fyas well founded; otherwise it was not. 
The court (laying stress on the character of the article,' — :the fact that it 
is incapable of continuons use) held that the use was not intended to be 
so confined ; that the right to sell (which is distinct from the right to , 
manufacture and use) contemplated a use of the lids sold, everywhere; 
consequentlyi that the second assignée took subject to this right, and 
therefore bad ho just cause of çomplaitit. The case stands on this inter- 
prétation of. the contract. The court says: "It would ingraft a limita- 
tion not contemplated, * * * nor within the reason of the contract, 
to say that it [the lid] could only be used within the ten-mile circle," to 
which the right of sale was confined. This construction seems to rest on 
the conclusion that as a sale by the patentées before assigning, con- 
ferred a right to such unrestricted use, the assignment of their authority 
to sell conlèrred on purchasers under it the same unrestricted use. The 
court distinguished (as it had done before) between the right to manu- 
facture and use and the right to sell, and held that the territorial limit- 
ation was hbt intended to restrict the use of lids sold. What is said in 
this case of the patentee's "receipt of compensation for the use outside 
the territory," of a sale "emancipating the patented article from the mo- 
nopoly," etc., was applicable there, but it is inapplicable to the case be- 
fore us. The défendants hère did not pay fora use within the plaintifFs' 
territory,— a: use which they knewthe patentées had previouslysold>and 
received compensation for; Their purchase could not emaneipate the 
machiné from a monopoly which > their vendors did not own and could 
not interféré with j The distinction (which seems to be broad and plain) 
between our case and Adams v. Bwrhe consists in the facts that the as- 
signment herè (under which the plaintiffs hold) is first in the order of 
time, conferringupon them the entire monopoly of the patent within 
their territory, and that the second assignment (under which the défend- 
ants hold) is subject to this; while in Adams v. Burke the plaintiffs as- 
signment was subséquent to that under which thedefendant purchased, — 
by which latter assignment, as the court held, a right was translerred to 
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use the article so purchased every where. The situation of the parties in 
Adams v. Burke is hère reversed, which makes ail the différence in the 
world, — rendering the décision in that case wholly inapplicable to this. 
Other décisions of the suprême court, cited by the défendants, lend no 
support to their position. Bloomer v. McQuewan, 14 How. 549, déter- 
mines no more than that the lawful purchase of a patented machine con- 
fers a right to use it until worn out, notwithstanding the patent may hâve 
expired and been renewed M thé mean time. General observations made 
by the court in disposing 6f such a case can hâve no influence in decid- 
ing the question before us* Ohaffee v. Bdting Oo., 22 How. 217, and 
MitchéUv. Hawley, 16 Wall. 544, are equally inapplicable; the facts in- 
volved bear nô relation to those befpre us. lïor are the cases cited from 
the circuit courts entitled to greater influence. We had occasion to con- 
sider them in Hatch v. Adams, 22 Fed. Rep. 434, and nothîng need be 
added to what is there said on the subject. 

The foregdtig is prédidàted on the supposition that the défendants 'and 
their predecessors, Ives and Miller, had knowledge of the previous as- 
signment to the Philadelphia Axle Company. Had they such knowl- 
eçjge? Notice may be actual or constructive. The latter (which résulta 
from an àuthôriiSed record) Ives and Miller had nbt. The duty of re- 
Cording was ; neglected uritil after they had purchased. It is entîrely 
Èilear, howevër, that they hàd actual notice. A review of the testimbny 
respectihg this ig unnecessary. The fact is abundàntly proved. Ives 
and Miller first purchased the patentée'» entire rernaining interest, soine 
montfas aftér the transfer to the corn pany, with knowledge that the lat- 
ter hàd àri interest; and làtej, on being informèd by the company of the 
charactèr and extent of this Interest, they réfused to pay the considéra- 
tion, retùmed the property,and entered into a contract for 20 machines, 
bne df which was sold to the défendants, brought within the plaintiffs' 
territory, and used. It is unimportant that Mr. Miller says the pat- 
entées dénied the company's statement respecting its interest. The lat- 
ter was not required to do more than inform Ives and Miller of it. Ives 
and Miller, however, acted as if they believed it; declining to carry out 
their contract, and réturning the property. It is unnecessary in this 
case to invoké the rule that knowledge of facts sufficient to put a prudent 
man to inquiry is notice. Direct, expliçit notice is proved. Thàt the 
défendants also hàd notice (constructive as well as actual) is equally cleàr. 
The assignment was on record several years before their purchase; and 
the évidence abundàntly shows that they had actual knowledge of the 
plaintiffs' rights. Thfeir corrèspondence with Ives and Miller puts this 
beyond doubt. It shows hot bnly that they were fuUy appriaed of thèse 
rights, but that they directèd their most earnest efforts to the discovery 
of means wbereby the epjoyment of them wight be. circumvented and 
defeated.r They were slow to believe that a purchase outside this terri- 
tory woTild confer a right to use the machine within, (in view of the 
exclusive right vésted in the plaintiffs,) and they consequently demanded 
a guararity frotn ^^ves and Miller. This being refused, however, they 
resolved to take the risk. Adecree must be entered for the plaintiffs. 
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HooD et d. V. Boston Car Spring Co. et al. 

(Circuit Court, B. Maasaehtisetts. March 1, 1889.) 

P4.TBNT8 FOR Inventions— iNFEiNGEMBNT—CoATiNa Mbtals with Rubbbb. 
The invention described in letters patent of May 6, 1879, to Isaac A dams, 
Jr., for an improvement in coating metallic articles with rubber, consists ia 
interposing between tlie metallic article and tlie rubber a thin film of any 
métal, preferably copper, which at the température of vulcanization bas a 
considérable tendency to unité with the sulphur in the rubber. In view of 
the fact that the patent proceeds on the theory that the film must be very 
thin, and that copper is the best métal, because a firm cohésion may be ob- 
tained from a very thin film of it, and in view of the opinion on granting an 
injunctioD, (21 Fed. Rep. 67,) recognizing such to be the theory of the inven- 
tion, held, that défendants are not in contempt by using an alloy of copper 
and zinc, which need not be thin. 

In Equity. On motion for ah attachment for contempt. 
T. W. Clarke, for complainants. 
John L. S. Eoberts, for défendants. 

CoLT, J. This is a motion for an attachment for contempt. Th& 
complainants contend that the défendants are violating an injunction 
order of this court. The question turns upon whether the défendant* 
are using the Adams process for covering metallic articles with rubher, 
described in his patent of May 6, 1879, which patent has been sustained 
by this court, and the défendant adjudged to hâve infringed. 21 Fed. 
Rep. 67. In order to détermine the scope of the Adams patent, it is. 
■well to refer to the opinion of Mr. JusticeGRAY in this case. He begins. 
by referring to the spécification, which states that great difficulty bas 
been experienced in niaking rubber adhère securely to metaJs, and that 
by the patented improvement a firm adhésion may be obtained. The- 
invention consists in interposing between the metallic article and the 
rubber a film of any métal which, at the température of vulcaniza- 
tion, has a considérable tendency to unité with the sulphur always con- 
tained in the rubber compounds. Of the metals possessing such tend- 
ency, the films of which may be interposed, themost suitable are copper 
and silver, and of them copper is the easiest, as wejl as the cheapest, ta 
apply. Lead and zinc may likewise be used; but there is greater diffi- 
culty in obtaining a suitable deposit of thèse metals for the interposing 
film. The opinion proceeds: 

"Tlie spécification throughout insists upon the necessity of making the in- 
terposed film very thin. It states that the film must not be ot the same métal 
as the article on which it is deposited; that it may be produced either by dip- 
. ping or by electro-plating; that in covering iron, steel, or tin articles witli 
copper, the method of dipping is préférable, and the article raust be immersed 
in a weak solution of sulphate of copper just long énongh to produce a bright 
copper-colored deposit; and that, when the. raethod of electro-plating is. 
adopted, great care should be taken that toc thick a film be not deposited, and 
a film such as is known as 'coloring' or 'striking' is suflïcient. * * * 
According to the évidence, tlie peculiar value of this invention consists in the 
very tliin film of copper or otber suitable métal which, in the process of vul- 
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canizing, is acted on by the snlphur contained in.the rubber, so as to unité 
or combine with the sulphur, and be absorbed into the rubber, and to hold 
togethfr the rubber and the métal which has been coated with the film, and 
make the rubber stick so fast to that métal that it cannot be lorced ofï with- 
out tearing the rubber itself . If the film o£ copper is too thick, the whole o£ 
it is not absorbed into the rubber, and so much of it, modifled by the action 
of the sulphur, as is not absorbed, has so little cohérence that therubber may 
be readily detached * * * Each of Sterne's three patents speaks only of 
brass, a corapound of copper and zinc, as the métal to be deposited; and the 
complainants contend that even a very thin film of brass would, by reason of 
securing a less perfect adhérence, differ from the invention of Adams, in 
which the fllm is of a single métal. But it is iinnecessary to consider that 
point, because it is quite clear that neither of the Sterne patents contemplâtes 
or points out the necessity of making the fllm very thin, or gives any direc- 
tions by which a person of compétent skill would be led to make the film so 
thin as to produce the resuit described in and obtained by the patent of 
Adams." 

The meaning of tbis décision seems to nie to be dear. The Adams 
patent, as interpreted by the court, is not confined to copper alone, 
though that métal may be préférable, but the gist of the invention lies 
in pointing out ihe necessity of having the film very thin, and giving 
directions by which a person of compétent skill would be led to make 
the film so tbîn as to produce the résulta described; and herein lies the 
main distinction between the Adams and the prior patents of Sterne. As 
shown by the record in the case and the opinion of the court, the theory 
which lies at the basis of the Adams invention is this: that in order to 
produce adhésion between the rubber and the métal the film of inter- 
posed métal must be very thin, and that copper produces the best film, 
because you obtain a firm cohésion from a very thin film of that métal. 
Now, it is clear to my mind that if the défendants continue ,to use the 
thin film of copper, or of any métal, in the manner described, and to 
produce the results obtained by the Adams patent, they are, under the 
décision and decree of this court, guilty of contempt. 

But the difficulty of the complainants' position is this: the défendants 
do not deny that the Adams pl'ocess may bave merit, but they contend 
that rubber will adhère to an alloy of copper and zinc, and to iron plated 
therewith, no matter how thick the platjng may be; and that it will not 
adhère to copper, nor to iron plated with copper, unless an exceedingly 
fine film is deposited. They further say that since the décision in this 
case they hâve not used a solution of copper, but of brass, or an aUoy of 
copper and zinc. 

If this position of the défendants be true, it undermines, to some es- 
tent at least, the great merit of the Adams patent. And I must say that 
upon the whole evidiCnce before me, and an examination of the exhibits 
produced, the défendants hâve made out with a fair degree of certainty 
that the thin film called for by the Adams patent is not necessary when 
an aUoy of copper and zinc is used; in other words, that cohésion under 
thèse conditions does not dépend upon the thickness of the plating. I 
am also of opinion that the défendants hâve shown by the weight of évi- 
dence, strengthened by circumstances and probabilities, that they do not 
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use the copper solution or the pifocess contemplated by the Adams in- 
ventio'h, biitthat they do employ an alloy of copper and zinci which is de- 
posited by tbe ordinary electro-metallurgical process, and not with a 
view, because not necessary, of obtaimng the very thin film called for 
by the Adams patent. : Upon thefacts as they appear to me in this case, 
it is manifestly my duty to deny the présent motion. Motion denied. 



Sawyee Spindle Gp. v. Butteick et al. 
{Ciremt Oovrt, Di Maêsaehusetts. February 88, 1889.) 

1. Patbkts ?oh Inventions — Ini'bingbmbnt— Spindlbs. 

The object of the invention described in letters patent No. 264,054, issued 
September 13, 1882, to George H. Aillen, is to provide means for a loaded or 
unbalanced spindle to move at itçilower end to flnd ils true center of rotation, 
and thus avoid the efEects of gyratiôh; and claim ] is for the spindle, support- 
ing tube, bolster tube, ând step flttèd looseljj intb the bolster tube, and 
• adapted to receive within it the end of the spindle.'Comblned with the pin, 
also to hold the step loosely. The pin prevents the step from rotating with 
the spindle, but allowa it to movè in the bolster tube, as the foot of the spin- 
dle travels to flnd its true center of rotation. Héld infringed by a device 
whieh has in place of the pin a spring, one end bearifig against a shoulder on 
the step, and the other against «. shoulder inside the supporting tube, and the 
upper section of the supporting tube of which opérâtes the same as ,the bol- 
ster tube, though made of two metals,— iron; and brass. 
3. Same— Anticipation. ■ 

In the MaiSon patent of 1880, tlje step is not restrained from rotatioti. The 
object oïth!e invention described in the-Buttricls and Flanders patent of 1879 
was to prodùce certain imprOvemeiits in the surroundittgs of the spindle, so 
that it might be covered, protected, and kept, in position while the step was 
removedand replaced, and might also be arrested at any time. There was 
no statemeût that the device was intended to increase the speed of the spin- 
dle, or to decrease its gyratio'ns, and the step was not described as having a 
latéral ;movement. Neither invention was designed for use with a sleeve- 
whirl movement, as in the Allen patent. . The Ùraper patent of January 31, 
1883, does not show the pin and step: Heîd no anticipation. 

In Equity. . 

Bill by the Sawyer Spindle Gotnpany against Charles G. Buttrick and 
Otbers for the infringement of a patent. 
' CJiattnce2/ Smitfi. and làtîeîTJioj-e Â i%Aj for complainant. 
James E. Maynadier and James H, Young, for défendants. 

CQJ.T, J. Thebill of cbmplaint allèges that the défendants hâve in- 
fringed letters patent No. 264,054, issued Septembe#12, 1882, to George 
H. Allen for an improvement in spindle bearihgs. The object of the 
invention is to pro vide means whereby a loaded or unbalanced spindle 
inay move at its lower end to find its true center ôf rotation, and thus 
avoid the eflfects due froin gyration. The invention consiste of a spindle 
and supporting tube, combined with a bolster tube located therein, a 
step placed loosely ih the bolster tube, and a pin, fitting the step loosely, 
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to preycait il; frora rptating with the spindle, yet -pçrmitting the step to 
move iu the bolster tube, as the foot of the spindle travels to find ita 
true center of rotation. ïhe présent controversy is confined to the first 
claim of the patent, whichjs as follows: 

"The spindle, supporting tube, bolster tube, and the step fitted lopsely into 
the bolster tube, and adapted to receive within it the end of the spindle, com- 
bitied with the pin, /, to also hold the step loosely, as and for the purposes set 
forth," 

Th© inveiiition is for an improvement on what are termed "self-center- 
ing!' spindles. The characteristic of thèse spindles is that they hâve 
loose bearings, which yield to the spindle as it vibrâtes from side to side 
uuder the influence of an unbalanced load. The first spindle of this 
type which came into gênerai use is found in the Rabbeth patent of May 
4, 1880. Certain troubles were found incident to the Rabbeth device, 
owing to the fact that, when the spindle gyrated, the bolster moved with 
it, thus tending to tear the packing. The Allen patent is an improve- 
ment upon Rabbeth, and it Consista in carrying the step up into the bol- 
ster tube, and adding the restraining devices to prevent the step from 
turning with the spindle. In his spécification Allen states that he does 
not claim broadly a loose bolster tube held loosely by a pin, as that is 
shown.and elaimed in a prior application for a patent, filed by hini 
April 19, 1882. The question before us is whether Exhibits Nos. 1 and 
2, Buttrick and Flanders spindle, contain the combination of devices set 
foïth la the first daim, pf the Allen patent. In place of the pin,/, in 
the Allrai device, the défendants hâve substituted a spring for the pur- 
pbse of restraining the révolution of the step. One end of this spring 
bears àgainst a shoulder on the step, and the other end against a shodl- 
der on the inside of the supporting tube. This spring performs the 
same duty as the pin, though it may also perform other duties. A pin 
or a spring is commonly used to restrain the rotation of rods in various 
contrivançes, and they may be said to be the équivalents of each other. 
Again, the défendants deny that the upper section of what they term the 
"supporting tube" is in fact the bolster tube of Allen. But this is not 
made ont, because this upper section is a bolster tube, and opérâtes the 
same as AUen's. The fact that the défendants' bolster tube is made of 
two metais, — one iron and the other brass, — can make no différence; 
nor does it make the brass lining of the tube the bolster tube, as con- 
tended for by the défendants, because both metais constitute but one 
tube. I find in défendants' pontrivançe, ^rai, a spindle; second, a sup- 
porting tube; third, a bolster tube fast in the supporting tube; fourth, a 
step fitted loosely into the bolster tube, and haying a bore in it to receive 
the end of the spindle; and, fifth, the spring and its shoulders to hold 
the step loosely, the latter being the équivalent of the pin and holes of 
the Allen device; and therefore it seems to me ciear that the défendants 
infringe the first claim of the Allen patent. 

There is nothing in the prior art whiçh serves to protect the défend- 
ants froni; tliis charge. In the Mason patent of 1880 the step is not 
restrajfled from rotation, The object of the Buttrick and Flanders 1879 
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Jjatent was to produce certain improvements in the surroundings and 
bëarings of the spindle by means of which it might be covered, protected, 
and kept in its position, while the step is removed and replaced for àny 
purpose, and might also be arrested at any time in its motion when de- 
eired. There is no statement that the device was intended to increase 
the speed of the spindies, or to decrease their gyratiôns. The step is 
not described as having a latéral movement. Neifher the Mason, nor 
the Buttrick and Flauders structures, are designed for use with a sleeve- 
whirl spiudle of the Allen class. The Draper patent of January 31, 
1882, does not show the pin and step of Allen, and is clearly, therefore, 
not an anticipation. Decree for complainants. 



Underwood et al. v. Gerber et al. 

(CKreuit Court, E. D. N»a York. March 6, 1889.) 

Patkitts fob Intentions — Actions fob Inprinoement — Amendmknt. 

In a suit to restrain the infringement of a patent, cotnplainaDt was defeated 
beoause he sued on one only of two patents relating to the same invention. 
The évidence introduced would be nec.essary under a bill based on the omitted 
patent. Held, that he should be permitted to amend by bringing in the other 
patent, and alleging its infringement, and that the case sfaould be opened for 
taking additional testimony, but that relief should be granted only on condi- 
tion that complainant give an undertalcing to pay the expansé of such addi- 
■ tional testimony, including witness fées, mUeage, master's or examiner's fées, 
and printing. 

In Equity. 

Motion for leave to amend and take further proofs. The complainants 
in this case were defeated at final hearing because they declared only on 
one of the patents granted for their invention. Ante,Q?>2. Thereupon 
complainants moved for leave to amend the bill by declaring also upon 
the other patent, and charging infringement thereof, and to re-open the 
case for the purpose of letting in such further évidence as may be nec- 
essary. ' ■■ '■ 

James A. Hudson, for complainants, cited: Nede v. Nenles, 9 Wall. 9; 
Tremaine v. Hitchcock, 23 Wall. 518; Hamûton v. Gold Go., 23 Fed. Rep. 
563; V. S. V. Parrott, McAll. 447; Hardin v. Boyd, 113 U. S , 761, 6 Sup. 
et. Rep. 771. 

Briesen, Steel & Knauth, for défendants, cited, (in addition :) Shields v. 
Barrow, 17 How. 144; Battle v. Insurance Go., 10 Blatchf. 426; Sniad v, 
McCovIl, 12 How. 422; Oliffard v. Oolemm, 13 Blatchf. 210. 

Lacombe, J., (after stating the fada as above.) The amendment asked 
for does not involve an entire change of the character of the action. It 
is still a suit for the infringement of the same invention as that touching 
which the évidence already taken was introduced. So much of that ev- 
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idence as was properly taken under the original bill would be necessary 
under the bill if amended as complainants pray. It would cerfaiuly be 
very unreasonable to require the parties at great additional expense to 
take it over again, after both patents are declared upon. No goofl reason 
is shown why the court, if it bas the power, should not also allow the 
record to be supplemented by such additional testimony as may be ren- 
dered necessary in conséquence of the amendment. An early disposition 
of the case upon its merits at the least possible expense, and, so far as 
appears, without doing injustice to either party, would be thus secured. 
The authorities cited by counsel show that the grantins of the relief now 
asked for is a matter of discrétion, and within the power of this court at 
this stage of the case. The complainants may amend their bill by the 
insertion of apt words so that the same shall déclare on the omitted pat- 
ent, (No. 348,072,) and also charge infringemenl of the invention therein 
set forth. Upon service of the amended biU défendants may amend their 
answer as they may be advised, or may plead or demur to the amended 
bill. Upon the raising of an issue as to the omitted patent the case is 
re-opened, and additional testimony pertinent to that issue may be taken 
before a master or examiner. This relief is granted only upon the com- 
plainants undertaking to pay the expenses of taking ail such additional 
testimony, (whether introduced by complainants or défendants.) Such 
expense to include witness fées, mileages, master's or examiner's fées, 
and printing. 



Martha Washington Ckëameby Buttered Flour Co. v. Martien- 

(Oirevit Court, E. D. Pennsylvania. Pebruary 15, 1889.) 

Tbabb-Mabks— RiaHT to Use — Poechaser of Machine pob Pkbpabing thb 
Abticlb. 

In a Buit to restrain the infringement of a trade-mark complainant alleged 
a license to défendant to use the trade-mark and machine for manufacturing 
the article bearing it, and a default in payiog royalties. Défendant alleged 
that he had purcbased of complainant' s predecessor machines for makiug 
the article, and suited to no other purpose. It did not appear that such pur- 
chase had any connection with the license, or that its use was subject to re- 
striction or revocation. On motion for preliminary injunction, held, that de- 
fendant may use the machine until worn out, and sell the article made bjr it, 
and that as the trade-mark appears to be intended to designate the article 
manufactured by the invention, and not that made by complainant person- 
ally, défendant may use it on the article so made by him. 

In Bquity. 

On motion for preliminary injunction. Suit by the Martha Washing- 
ton Creamery Buttered Plour Company of the United States, Limited, 
against Alfred Martien, individually and as trading as the Brunswick 
Manufacturing Company, to restrain the infringement of a trade-mark 
for prepared flour. Complainant alleged a license to défendant to use 
the trade-mark, together with the machines covered by certain letters pat- 



ent, in the manufacture and sale of ^tbe âour, Thîs lioenas . çpntajneçl 
covenaints by défendant, tomake r«tïirns and, pay royalties.;; Défendant 
contended that at the request and solicitation of complainaut's assignor 
he had expended a large sum of money in the purcbase of mixing-ma- 
chines for manufacturing such prepared flour, and, that such machines 
were constructed and adapted sûlely, tothat purpose. 
:■ WalterD. Edmmds, toi oomplam&ùt. 
iforoce.Peitii, for défendant..; ; , .; 

Butler, J. In disposing of motions for preliminary injunction it is 
not usual to aesign reasons, irhere.the motion is disallowed. To avoid 
misundérstanding, however, in this case, it is proper to say that the un- 
aîiswered allégation of the respondent, (found in his déposition,) that he 
purchased machines of the complaihant's predecessor,Thorpe> at large 
expense, designed for manufacturing the flour referred to in the bill, 
and suitedi to no other purpose, stands in the way of allowing the mo- 
tion, without référence to other: important questions raisedby the record 
and presented on the argument. It does not appeàr that the purchase 
of thesë machines had any connection with the contract of license re- 
ferred to in, the bill, nor that theiruse was subject to restriction or révo- 
cation. On the contrary, judging by what is before me, the purchase 
was entirely independent of this contract, and oonferred the same rights 
on the respondent that he would hâve taken if no such contract existed; 
Thèse rights are to use the machines until worn out, in the manufact- 
ure of flour which they are designed to make, and to sell the same in 
the market. This flour the respondent may lawfully represent to be the 
flour described in the bill, by the use of labels, and otherwise. In so 
doing he imposes on no one, and transgresses no ohe's rights. The priv- 
ilège of using the labels originally adopted by Thorpe, the inventor, ex- 
tends to every one who acquires his right to manufacture and vend the 
flour. Thèse labels were not intended to designate the flour manufact- 
ured by the inventor personally, or any particular individuals to whom 
he transféra rights, but the especial kind and quality of flour covered by 
his invention. To allow the tnotion would therefore be improper. At 
final hearing the case may présent a différent aspect. As presented, the 
complainant mîght possibly b^ entitled to an injunction so limited and 
confined as to avoid the difflculty above stated. This, however, I hâve 
not felt called upon to consider in disposing of the motion before me. 
I would suggest the propriety.of ^preparing the case, as weU as the two 
others pending, intimately connected with it, speedily, for final hearing, 
when the court may enter a decree with full knowledge of ail facta in- 
volved.^ 
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The CAEONDBtET. 

TJinTED States v. The Cabondelbt et td. 
[Diêiriet CouH, S. B. Neie Twk, February 15, 1889.) 

J. Nbtjtealitt La-ws— Cabbiage of Abms— Commeecial Teansaction. 

The steamer C, chartered by tha consul of the Dominican government to 
carry a cargo of arms to Satnana, in the Dominican republic, deliverable, as 
per bill of lading, to the représentatives of that goyernment. was seized, with 
the cargo, for an alleged violation of the neutraility act, (section 6283, Rev. St.,) 
for being fltted ont and armed to aid Hippolyte, who headed one of the war- 
ring factions in Hayti, against Légitime, the head of the opposing faction. 
Ueui, upon proof that thé C. Was designed only to transport the cargo to Sa- 
mana; and that the arms were there deliverable to the Dominican govern- 
ment, that both yessel and cargo must be diseharged, the transaction being a 
legitimate, commercial pne. 

2. Samb— AïDrSa Wabbing FkcTioNs. 

It having been decla'rèd by the président of this country that Hayti is in a 
State of anarchy, and that Légitime and Hippolyte, with their followers, were 
regarded as warring factions, neitber of whom constituted any responsible 
government, semble, that neither neutral obligations, nor our statute, apply to 
sucb a case.' 

In Admiralty. Seizure for breach of neutrality laws. 

This libel was filed on the 6th of Februarj^ 1889, to obtain a judg- 
ment of condemnation and forfeiture of the steamer Carondelet and her 
cargo, for alleged violation of section 6283, Rev. St. U. S. The libel 
charged tbât the steamer was loaded with cannon, arms, and ammùni- 
tion, and other material of war, "with intent to enter into the service of a 
certain district and people of Hayti, to-wit, certain rebels in insurrection 
against the organized and recognized government of the republic of Hayti, 
ànd to commit hostilities against the subjects, citizens, and property of 
that republic;" and that she was "fitted out and armed within this dis- 
trict with that intenti" The steamer was seized by the marshal on the 
same day.- Answers were filed ori the 8th of February, denying the 
alleged grounds of forfeiture, the New York & Texas Steam-Ship Com- 
pany, by Maliory & Co., their agents, claiming the steamer; and Leoncio 
Julia, as consul of the Dominican republic, claiming the cargo. The 
vessel was a freight steamer only, unfitted for warlike purposes. Before 
seizure she had cleared for Samana, a port of the Dominican republic. 
She had been chartered by Mr. Julia, as consul, to transport her cargo 
of arms, to be delivered to the Dominican government at Samana; and 
bills of ladiiig were delivered by the steamer, making the cargo delivera- 
ble there to the représentatives of the Dominican government. For the 
libelant it was claimed that the arms were designed to aid the Hippolyte 
faction in Hayti, as against Légitime; and that they were not intended 
to go to Samana. By cousent the trial was commenced on the 9th, but 
on that day, counsel for the government not being in readiness, an ad- 
joummënt was had until the 12th, and the cause was heard on that 
and the foliowing day/ 
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Stephen A. Walher, TJ. S. Atty,, and Âbram J. Rose, Asst. U. S. Atty. 
McFarland, Boardman <fc PiaW, for the claimants. 

Beown, J., {afier staUng thefact$ as above.) Section 5283 of the Revised 
Statu tes, under which the Carondelet and her cargo were seized, provides 
for the forfeiture of any vessel that, "within the lirai ts of the United 
States," is"fitted out and armed,"or attempted to be Jâtted ont and armed, 
with the "intent that such vessel shall be employed in the service of any 
foreign prince or state, or of any colony, district, or people, to cruise or 
commit hostilities agaiust the subjects, citizens, or property of any for- 
eign prince or state, or of any colony, district, or people, with whom the 
United States are at peace." 

Thé libel charges the fitting out and arming of this vessel with the 
intent to be employed "in the service of a district and people of Hayti, 
to-wit, of certain rebels, to commit hostilities against the subjects, citi- 
zens, and property of the recognized governmment of the republic of 
Hayti, with which the United States are at peace." 

A doubt arises at the threshold whether the statuts above cited haa 
any application to a mère struggle between contending factions, neither 
of which is recognized by our government. The case sought to be proved 
by the libelants is that the vessel and arms were designed to aid Hip- 
polyte as against Légitime in the struggle for supremacy now going on 
in Hayti. It is not a case even of an insurrection against a recognized 
power. In August, 1888, the existing government in Hayti was over- 
thrown, the président being deposed and banished. As stated in Prés- 
ident Cleveland's message of December 3, 1888, the country has since 
then been in a state of anarchy, in which there is a struggle of warring 
factions, neither of which is recognized by the United States as consti- 
tuting any responsible government. Section 5283 is designed, in gênerai, 
to secure our neutrality between foreign belligerent powers. But there 
can be no obligation of neutrality except towards some recognized state or 
power, de jure or de facto. Neutrality présupposes at leasttwo belligerents; 
and, as respects any récognition of belligerency , i. e. , of belligerent rights, 
the judiciary must follow the executive. To fall within the statute, the 
vessel must be intended to be employed in the service of one foreign 
prince, state, colony, district, or people, to cruise or commit hostilities 
against the subjects, citizens, or property of another, with which the 
United States "are at peace." The United States can hardly be said to 
be "at peace," in the sensé of the statute, with a faction which they are 
unwilling to recognize as a government; nor could the cruising, or com- 
mitting of hostilities, against such a mère faction well be said to be com- 
mitting hostilities against the "subjects, citizens, or property of a district 
or people," within the meaning of thè statute. So, on the other hand, 
a vessel, in entering the service of the opposite faction of Hippolyte, 
could hardly be said to enter the service of a foreign "prince or state, or 
■of a colony, district, or people," unless our govsmraent had recognized 
Hippolyte's faction as at least constituting a belligerent, which it does 
aiot appear to bave done. In the view of the president's message, neither 
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thè party of Légitime nor that of; Hippolyte constitutes the "Republic 
of Hayti," or represents the govefnment, or a district, or the people of 
Hayti. 

The words"colony, district, or people" in section 5283, come from the 
act of April 10, 1818, by,which those words were added as an amend- 
ment to the act of June 5, 1794. Section 3 of the act of 1794, like the 
first rule of the Geneva arbitration under the treaty of Washington of 
1871, mentions only a state or prince. 3 Whart. Intern. Dig. § 402a. 
The Énglish foreign enlistment act is much broader. The intent of the 
amendment of 1818 doubtless was to extend the statute to cases of col- 
onies or districts engaged in revolutionary struggles, many of which were 
then in progress between Spain and her dependencies. The struggle in 
Hayti is not for independence, or séparation, nor between différent dis- 
tricts or people; but between warring "factions" only, so far as our gov- 
ernment has recognized them. The statute is a highly criminal and pénal 
one; it is not to be enlarged by construction beyond the fair iniport of 
its terms. I do not find it necessary, however, to décide upon this point, 
as the libel must be dismissed for other reasons. 

The Carondelet was not intended "to cruise or commit hostilities" 
against any one. She was neither fitted, nor adapted, nor intended for 
such uses. She was chartered by Mr. Julia, the consul of the Domini- 
can govemment at this port, to carry a cargo of arms and munitions 
of war to Samana, a Dominican port, for delivery there to the Domini- 
can government. Her charter is in évidence, as well as her bills of lad- 
ing, which state that the arms are to be so delivered. She has cleared 
for Samana in the ordinary way, Mr. Julia has testified that the cargo 
was bought by him for his government,. and by its orders. One of the 
firm of Hartley & Graham, by whom a considérable part of the cargo 
was supplied, testifies to the same efïect; and also that his firm has a 
running account with the Dominican government, and has been accus- 
tomed to sell them arms largely for the past 15 years. Thèse are marks 
of a simple and legitimate commercial transaction. The consul, as a 
commercial officer, was an appropriate agent for such a transaction by 
the Dominican government. 

On the other hand, it is said that this is but a false pretense, and a 
pretext for an indirect mode of aiding Hippolyte against Légitime; that 
the arms are to be pçiid for by Hippolyte's agents; that either on the 
high seas or at Samana the arms are to be transferred to the steamer 
Madrid, now fitting up for warlike uses at this port, and nearly ready to 
sail; that the Madrid, thus armed, is to join Hippolyte's ïbrces; and 
that the Carondelet is a mère tender to this enterprise. 

Beyond the fact that the Madrid is now undergoing repair and strength- 
ening for naval uses, the évidence wholly fails to sustain thèse charges. 
There is nothing in the évidence that goes beyond mère suspicion, or the 
possibility that the arms after arrivai at Samana may be employed in 
aid of Hippolyte. If so, it can only be through the direct acts of 
the Dominican government. Mère suspicion or possibility would beîn- 
sufRcient,, even if the consignée were not the Dominican government it- 
v.37jF.no.l4— 51 
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sdf. Lawfîjl traffic caniitot jusily be interfered with upon vague suspi- 
cion; much lëss, vessels and cargoes condemned. Commercial transac- 
tions by neutral nations in contraband of war, according to the long-es- 
tablished doctrine of this countiy, it must be remembered, are as legiti- 
mate aridfreé as traffic in àny other description of mercharidise, subject 
only to the risk of capture by the belligerents. A vessel, by merely en- 
gaging in b(ma jîde contraband trade, does not violate the stàtute, or our 
neutral obligations, even if the trade bè in armed vessels. îTie Bermuda, 
3 Wall. 514, 551-555; The SantissÏTm Trinidad, 7 Wbeat. 283, 340; 
The Florida, 4 Ben. 462; U. S.'v. Two Hundted and Fourteen Boxes Amis, 
20 Fed. Rep. 54; 3 Whart. ïntern. Dig. 509-517; Ex parte Ohavasse, 4 
DeGex, J. & S. 655. 

If therewere reasonable grounds to suspect that the Madrid is not de- 
signed to gp to Samana, to be dèlivered there in completion of a contract 
of sale to thé Dominicah repnblic, but to go direct to Hippolyte, taking 
her armàmerit, by a preconceirtèd arrangement, from the Carondelet on 
the high seas, in that casé, whether the Carondelet could or côuld ûot be 
refused a clearance under section 5290, the Madrid, according to the cases 
of Tlie Meùeor md The Mary N. Hùgàn, 18 Fed. Rep. 538,might be seized 
and ïbrfeitèd under section 5288; but not the Carondelet; for the lat- 
ter, tipon the facts assumèd, would not be designed "to cruise Or com- 
mit hoStilities" against any otie, but only to complète the armihg of thè 
Madrid, whîch is not a grouhd for forfeiting the Carondelet. She might 
be captured by the belligerents, but would not come within Our statute. 
There is ùo eVidence, however, of any such design, even as respects the 
Madrid. According to the évidence, she is to be dèlivered to the Domi- 
nican government at Samana, on- payment of the unpaid balance of the 
purchase pries, which is more than half of the cost, including the cost 
of the altérations. 

The suit agaihst the Carondelet, therefore, necessarily fails; and, that 
failing, the forfeiture of the arms fails also; since the statute forfeits the 
lâtter only when the vessel for which they are procured is found liable to 
forfeiture. 

When it appears that the transaction is an officiai one in behalf of ah 
ilidependent gOvérnment, with which our own government is at peace, 
and that govemment is the 6ona ^déconsignée at one of its own ports, it 
muètrequire a very clear case to justify arrest and condemnation, even 
if it could be lawfully done at ail, whatever the ulterior purpose of that 
government, might be. It is no part of the design of our statute to en- 
force neutrality upon other statés. There is no need of any statute of 
neutrality for such a purpose, nor appropriateness in such an applica- 
tion of it, since every recognized power is presumed to be responsible for 
what it does, arid for what it permits to be done withiïi its own jurisdio- 
tion. When the arming is on the high seas, through another vessel, 
proof that'both were dispatched from our ports as parts of a concerted 
schéma madè hère, is justly held proof of "an attempt, within the 
limits of our jurisdiction, to fit out and arm" the vessfel with intent to 
commit hostilities, and hence within the statute. That construction is 
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iiecessâi^ to aivoid easy and manifeet eyaéions of neutràlity"; for arin- 
ing on the high; seas is not an act within the limits of any other jurisdic- 
tiOn. No dther state bas any poweïj control, or responsibility ; in the 
matter; but our own ports become in silch oases the real base of hostile 
opérations. It is otherwise when the arming is designed to be in a for- 
eign port, and underrthe observation, the control, and the responsibility 
of another government. That is not an attempt hère to fit ont and arm 
the vessel, but only an attempt to send her to a foreign port for arming. 
The statute does not include that, and ought not to be extended to such 
a case. There is no précèdent, and no sufEcient reason for it. Stiil 
more should a &ona ^edelivery to an independent govetnrrient be deemed 
to end the adventure, so far as our merchants are concerned. Subsé- 
quent acts, UTider the authority or permission of that government, are 
too remote for the opération of our statute. And where such a bonafide 
delivery alone is the design of the owner and shipper, the adventure is 
commercial only, and there is no violation of section 5283, whether the 
articles are conteaband, or are vessels armed or unarmed. The libel is 
dismissed. 



Haedman et al. v, Bbett. 

(Circuit Court, S. D. New York. Pebruary 6, 1889.) 

1. Cabbiehb— Of Goodb— Liabii.itt for Losb— Sbt-Off. 

A common ca,rrier who has brought suit againat awrong-doer to recover 

, for the destruction of goods wliich had been intrusted to him for transporta- 

tion, and bas recovèred for their amount. is liable to the owner of the goods 

for the sum recovered, and cannot recoup against the claim the expenses io- 

curred in the litigation with the wrong-doer. 

S. MaKINB InSUBANCB — SxmROGATION. 

PlaintifEs insured a cargo of lumber on a gchooner, of which défendant was 
the managing owner. By a collision with a steam-ship, in which a court of 
admiraUy, at the libel of défendant, decided both vessels in fault. the cargo 
was iost. The court also held that both parties were liable for the fuU value 
of the cargo, and that the steam-ship was liable to the schooner for oile-half 
the damage done to the latter. Thèse sums were paid, under order of court, 
to defendant's proctor, who, after deducting his fées, paid the residue to de- 
fendant. Seld. that plaintiSs, who had succeeded to thé rights of the owner, 
could recover the full amount paid to the proctor, without déduction of proc- 
tor's fées and expansés of litigation. 

At Law. 

Action by Hardman and others to recover of one Brett a sum of money 
received by him as the value of a cargo of lumber Iost at sea, which, plain- 
tiffs had underwritten. Trial by the court without a jury. 

J. Lcmgdon Wàrd, for plaintiffs; 

Wm. W. Goodridi, for défendant. 

Wallace, J. The plaintiËFs are underwriters, who had insured a cargo 
of lumber shipped in Jiily, 1878, on the schooner S. B. Hume, which 
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cargo was lost by a collision between the schooner and a steam-ship, and 
sue to recover a sum of money representing the value of the cargo, which 
came to the hands of the défendant in the progress of a suit in admiralty 
brought by the owners of the schooner against the steam-ship to recover 
damages sustained by the collision, including the loss of the cargo. The 
plaintiffs bave succeeded to the rights of the owners of the cargo by sub- 
rogation. The défendant was the managing owner of the schooner, and 
the active party in prosecuting the suit in admiralty in behalf of the own- 
ers. The libel in the admiralty suit averred in respect to the cargo that 
the owners of the schooner were entitled as carriers to recover the value. 
The court decided in the admiralty suit that both the schooner and the 
steam-ship were in fault for the collision, and decreed that both parties 
to the suit were liable to the owners of the cargo lost for the fuU value 
thereof; and also decreed against the steam-ship in favor of the owners of 
the schooner for one-half the damages sustained by the schooner in the 
collision. The sum found by the decree to be owing for loss of the cargo 
was $3,496.92; and the sum awarded for the half of the damages to the 
owners of the schooner was $4,426.22. After the decree was rendered, 
and pending an appeal from the district court to the circuit court, the 
owners of the steam-ship paid into court so much of the sum awarded 
against the steam-ship as would satisfy the claims of the owners of the 
cargo, to-wit, $3,496.92; and this was donc in order that the owners of 
the steam-ship might discharge themselves from liability to the cargo- 
owners in a suit threatened or brought in another jurisdiction by the 
cargo-owners against the steam-ship. The decree of the district court 
having been affirmed by the circuit court upon the appeal, the owners 
of the steam-ship paid the balance of the decree' to the proctor for the 
owners of the schooner; and shortly thereafter such proctor made an ap- 
plication to the court, and obtained an order, that the $3,496.92 which 
had been paid into the registry of the court by the owners of the steam- 
ship be transferred to him in behalf of the owners of the schooner, This 
order was applied for by the instructions of the présent défendant, and 
the défendant received theî money from the registry of the court, less the 
sum of 11 ,000, which was retained by the proctor for bis services in the 
cause. 

The theory of the présent action is that the money paid into court, and 
withdrawn by the intervention of the défendant, is the proceeds of the 
cargo, for which the défendant is liable to the plaintiffs, who are the real 
owners, as for money had and received. The défendant insists that he 
is entitled to retain out of thèse moneys such proportion of the expenses 
bf the litigation between the owners of the schooner and the steam-ship, 
including counsel fées, as the amount recovered for the cargo bears to the 
whole amount of the recovery against the steam-ship; and he asserts that 
upon an adjustment of the expenses incurred in the litigation upon that 
basis only the sum of $873.34 remains due to plaintiffs. 

The delivery of goods to a carrier for transportation vests in him a spé- 
cial property , which authorizes him to maintain an action against any per- 
son who disturbs his possession, or does any injury to the goods. Every 
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baîlee bas a temporary qualîfied property in the thing of which possession 
is delivered to him by the bailor, which entitles hini to maintain an ac- 
tion against any stranger who injures it; and the roason is because he is 
answerable over to the bailor, and ought not to be responsible for the loss 
without being able to resort to the person who was the original cause of 
the injury. Story, Bailm. § 93. A carrier by vessel for hire, whether 
strictly a common carrier or not, assumes the ordinary obligations of a 
common carrier, and is bound to carry the goods shipped to their desti- 
nation, uniess prevented by the act of God or the public enemy, or the 
act of the shipper, or one of the excepted périls expressed in the con- 
tract of shipment. The Maggie Hammond, 9 Wall. 435; The Commander 
in Chief, 1 Wall. 43, 51; The Niagara v. Cordes, 21 How. 7. It is just, 
therefore, that he should be permitted to indemnify himself from a 
wrong-doer against bis liability to the shipper or owner. In prosecuting 
the suit against the steam-ship the défendant did not assume to act as 
an agent for the owners of the cargo; but he claimed to recover the value 
of the goods lost by virtue of his spécial property in them as a carrier. 
It is familiar law that the spécial right of property conferred by a bail- 
ment is suflBcient to enable the bailee to recover the fuU value of the 
property of a wrcnsf-doer who destroys it; and this, whether the bailment 
is for a considerat'on, or is merely a naked bailment. Thus a traveler 
was allowed to recover in trover against a steam-boat company the fuU 
value of a satchel intrusted to his care by a friend, (Moran v. Steam-Packet 
Go., 35 Me. 55;) and the finder of a jewel was permitted to recover its 
whole value for a conversion by a stranger, in the leading case of Armory 
v, Ddamirie, 1 Strange, 304. Inasmuch as the law does not allow a dé- 
fendant to be vexed twice for the same wrong, a recovery by the person 
having a spécial property, and satisfaction by the wrong-doer, discharges 
the latter from ail iiability to the owner. While v. Wehh, 15 Conn. 305; 
Smith v. James, 7 Cow. 328; Harker v. Dément, 9 Gill, 7. 

When the défendant received the money in question from the owners 
of the steam-ship he thereby absolved them from any further liability to 
the plaintiffs. The plaintiffs took no part in the suit, were not consulted, 
and had no opportunity to intervene in any way. As is said in the opin- 
ion of the court in The Commander in Chief, supra, d-?iibtless they might 
hâve intervened and petitioned the court for the transfer of thé money to 
them at any time before the distribution of the fund in the registry of 
the court. But they were under no obligation to do this, and were at 
liberty then, as they had been at any time after their right accrued, to 
bring an action against the owners of the schooner, and recover the value 
of the cargo, which had not been delivered pursuant to the duty of the 
carrier. In such an action it could not be maintained by the carrier 
witb any color of plausibility that he should be permitted to retain, or 
recoup against the demand of the cargo-owner, any sum which he might 
hâve expended in prosecuting a suit brought for his own protection and 
indemnity against a wrongrdoer by whose act the cargo was lost. Such 
a défense would be preposterous in a case where the loss of the cargo was 
caused by the misconduct of the carrier; and such was the fact in the 
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présent case. Instead of bringing suah & suit for the value of the cargo^ 
the plaintiffs hâve elected to sue the défendant, who has received a fund 
which, in légal contemplation, is the cargo ilself. If the défendant had 
sold the cargo and received the proceeds, the plaintiffs could maintain an 
action against him for the amount, upon the promise implied by law to 
pay them to the true owners. What the: défendant has donc is équiva- 
lent to that, because he had no right to appropriate the fund to any 
other object than that of paying it to the true owners in order to exon- 
erate himself. Although he has not beeh guilty of a technical conver- 
sion, he has sought to retain money to which, as against the plaintiffs, 
he has no équitable claim. The action for money had and received, 
which is sometimes termed an équitable action, affords an appropriate 
remedy to the plaintiffs. If défendant has allowed his proctor to retain 
part of the money, he must account for it as though he had received 
it himself, and paid over to the proctor the amount, which the latter 
retained. Judgment is ordered for the plaintiffsfor the sumof $3,496.92, 
with interest from October 13, 1885. 



GoLDSMiTH V. Tower Hill Steam-Ship Co.' 

{Diêtriet Court, 8. D. New York. February 20, 1889.) 

Oarribbs dp Livb-Stock— Dblat in Sau-ino — Expensb of Keepinh Stock— 

LOSS OP WEIGHT— LlABILITY OP CARRIER. ^ 

Wher© a steam-ship's sailing day was delayed, and in conséquence libelant 
brought suit to recover alleged loss for the keep of his livestock while await- 
ing shipment under a prior contract, as well as for their loss of weight during 
such delay. but it appeared that part of the original lot was sent forward by 
another steamer, and that the rest were sold in this city without any loss 
proved, and that the steamer's delay was without fault, and that the libelant 
nad early notice of the ezpected delay, held, that libelant had sustained no 
damage on the original lot. But the évidence indicating that on a second lot, 
prooured on notice from the ship, there was further delaj', held, that libelant 
was entitled to recover for the keep and loss of weight on the last lot. 

In Admiralty. Libel for damages for delay in transporting cattle. 

The respondents on the 22d of September, 1888, agreed to transport 
upon the next voyage of their steamer Tower Hill, from New York to 
London, 275 head of cattle and 600 head of sheep; the cattle to be shipped 
on notice of the time of sailing, to-wit, about September 29th. On the 
arrivai of the steamer she was found to hâve sustained some damage, 
which would cause détention, at first supposed to be slight; and notice 
was given to the libelant that she would sail on October 3d. It was aft- 
erwards found that the damages were much greater than supposed; and 
the steamer did not sail until the 15th, when she carried the agreed 
number of cattle and sheep^ The libel is to recover damages for the ex- 

■Reported by Edward G. Benedict, Elsq., of the New York bar. 
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penses ot keeping the live stock, and the loss of weight in the mean time. 
Butler, StUlman & Hubbàrd, for libèlant. 
Wing, Shoudy & Putnam, for respondents. 

Brown, J. The évidence shows that none of the cattle or sheep that 
were first designed to be sent by the Tower Hill were kept until she 
sailed. The libèlant was in the business of purchasing cattle in the west, 
to be shipped to this port, and thence forwarded by steamer. Of tbose 
originally designed for the Tower Hill, 117 were forwarded by the steamer 
Helvetia, which sailed on October 7th, belonging to another line; the 
rest were sold to butchers in this city. AU the sheep first brought were 
likewise sold. At the end of the trial two adjournments were had to al- 
low the libèlant to furnish légal évidence of the kinds of damage sus- 
tained. No further évidence was introduced; and, upon the cause thu3 
submitted, there is no sufficient proof of any loss to the libèlant on the 
cattle or the sheep sold. The libèlant failed to appear for examination; 
and the évidence of his clerk and book-keeper is quiteindefiniteasto the 
small loss which he thinks arose on the sale of the sheep. No çlaim for 
that item was made on the respondents before suit. 

As respects the 117 cattle for which damages are claimed for their 
keep and loss in weight frôm October 3d until the Helvetia sailed, on 
October 7th, there is no certain évidence that they arrived by Octo- 
ber 3d, or any sooner than Was necessary to ship theai on the Helvetia. 
Again, from the failure to prove any loss on the remainder of the con- 
signment that was sold, it must be inferred that the ll7 could also bave 
been sold without loss, had the libèlant chosen to sell them. If so, he 
could not keep them hère for the purposé of sending them on the Helve- 
tia, and then charge the respondents for keeping them in the mean time. 
The inability of the respondents to hâve their vessel sail upon the day 
assigned, and the subséquent several delays, were ail accidentai, and 
without any fault oti their part. The libèlant had notice of the ex- 
pected delays. In such a case, the other contracting party is held to 
reasonable care and exertion to render the injury as light as possible. 
HamiUm v, McPherson, 28 N. Y. 72, 77. If, therefore, the 117 cattle 
were kept over for the Helvetia, there is no évidence to show that the 
respondents are chargeable for this item. It was the libelant's voluntary 
act. 

There is no évidence of any damages sustained in holding back the 
cattle or sheep first designed for the Tower Hill. 

The respondents are liable for the keep and loss of weight on the sec- 
ond lot of cattle and sheep, upon the last postponement ftrom October 
14th to October 15th. The cost of "keeping" hère is for cattle, 50 cents 
per head a day; and for sheep, 10 cents. This item is 6187.50; for loss 
of weight, $266.87; making in ail, $454.37, for which a decree may be 
entered, with interest since October 15, 1888, with costs. 
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Peteesoiî V. The Wayne. 

(District Court, iV. D. lUinoit. Marcli 14, 1889.) 

Collision — Betwkbn Sailing Vbssbls — Conplictinq Théories. 

The libel for damages to the schooner P. by a collision while she waa cruîs- 
Ing around the entrance to Chicago harbor, waiting for daylight and a tug, 
charged that for some time before and at the time of the collision the wind 
was blo wing strong f rom east-north-east, and the weather clear, so that the ves- 
sel's lights could be seen at loast two miles away; that the schooner was on 
the starboard tack, close-hauled, with ail hands on deck, in charge of the mas- 
ter, with a lookout forward and a seamanat the wheel; that a vessel's red light 
was reported over the starboard bow, and, as it approached without change in 
direction, a torchlight was shown, and repeated, but without change of course ; 
that whenthe other vessel, which was the barge W., passed so that her red 
light appeared over the schooner's port bow, she suddenly changed her course, 
striking the schooner stem on, on the port bow, between the fore-rigging and 
the cat-head; that as the W. was sailing with wind freeit was her duty to bave 
kept Dut of the way. The answer denied thèse allégations, and charged that 
the wind was north-east; that the barge was heading south-west by south; 
that her crew discovered from hei" starboard side a torch-light on a vessel ap- 
proaching her from her stem, and that the sails. as seen by the torchlight, ap- 
peared to be trimmed on the starboard side, and the vessel to be going in the 
same gênerai direction as theW.; no side lights were seen on the schooner; 
that her course so converged to that of the W as to cause her to run her jib- 
boom and bowsprit on her port bow against the W/s starboard bow; and 
that it was the duty of the P to hâve kept out of the way. The étalements of 
the pleadings were supported by the testimony of the respective crews, but 
the crew of the W. admitted that they had no knowledge of the présence of 
the P. until they saw the torch-light. Held, that the proof from the P. was 
the most naturai and consistent, and that the W. must be held liable for the 
damage. 

In Admiralty. Libel for collision. 
Schuyler & Kremer, for libelant. 
Robert Rae, for respondent. 

. Blodgett, J. In this case libelant, as owners oî, the schooner Phé- 
nix, seek to recover damages sustained by said schooner from a collision 
with the barge Wayne on the morning of November 24, 1887, on the 
■çraters of Lake Michigan, a few miles north-east of the entrance to Chi- 
cago harbor. The proof on the part of the libelant shows that the Phé- 
nix was bound on a Voyage from Milwaukee to Chicago, and arrived at 
the entrance to Chicago harbor atabout 12 o'clockmidnight; that, instead 
of coming to anchor, she cruised around about the mouth of the harbor, 
waiting for daylight, and a tug to take her in. The libel charges that 
some time before and at the time of said collision the wind was blowing 
a strong breeze from the east-north-east, and the weather was clear enough 
so that vessel's lights could be seen at least two miles away j that for some 
time before and at the time of the collision the schooner was on the star- 
board tack, close-hauled; ail hands were on deck, a lookout was stationed 
forward, and a seaman at the wheel, and the deck in charge pf the mas- 
ter; and, while sailing along in this way, the lookout discovered and re- 
ported a vessel's red light over the schooner's starboard bow. This waa 
closely watched, and, as it approached without apparent change of course, 
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the schooner's torch-light was shown in the direction in which the vessel 
was approaching. This signal was repeated several times, but without 
change of course. The other vessel, which proved to be the barge Wayne, 
approached, and when she had passed so that her red light appeared over 
the schooner's port bow she suddenly changea her course, struck the 
schooner stem on, on the port bow of the schooner, between the fore-rig- 
ging and the cat-head, broke in the side, passing across the Phenix's bow, 
8'~>d carried away the bowsprit, boom, cat-head, stays, and sails^ whereby 
the Phénix immediately ,became water-logged, but, being loaded with 
lumber, floated, and drifted into the vicinity of the Qhicago harbor. 
That up to and just before the said collision the barge Wayne was sailing 
witli the wind free and over her quarter, and it was her duty to bave 
kept out of the way of the Phénix, which, from the time the Wayne's 
light was sighted, was kept standing on her course, close-hauled, on the 
starboard tack. That said collision was caused by and through the fault 
and want of skill of those navigating the said barge, and from no fault 
on the part of those in charge of the schooner. The answer dénies ail 
négligence and want of skill on the part of those in charge of the Wayne; 
insists that the Wayne was properly managed, and her crew ail on deck, 
and her lights properly placedj charges that the wind was north-east; in- 
sists that said barge, with her fuU complément of men, ail on deck, was 
heading south-west by south, with the wind steady from the north-east, 
and had passed about half-way from Grosse Point to the entrance of Chi- 
cago harbor, and was about six miles off the land, when her crew dis- 
covereda torch-light on the schooner approaching her from her stem; that 
this torch-light was seen from the Wayne's starboard side, but no side 
lights were seen on the approaching craft; and that the sails of the schooner 
first disclosed by the torch-light seemed to be trimmed on the starboard 
side of the schooner; that the said schooner was going in the same gên- 
erai direction with that of the Wayne, but converging to the course of 
the Wayne in such a manner as to cause her to run her jib-boom and 
bowsprit on her port bow against the Wayne's starboard bow; that when 
the Phénix was first seen by the officers and crew of the Wayne she seemed 
to be slowly overtaking the Wayne, sailing between the Wayne and the 
land, apparently heading south by west, and the Wayne actually head- 
ing, by the compass, south-south-west by south, and having her port 
tacks-a-bôard; that the Wayne was running light a^ a very low rate of 
speed, not exceeding one and a half or two miles an hour; and that it 
was the duty of the Phénix to hâve kept away ftom the Wayne; and that 
the failure on the part of those in charge of the Phénix to do this was 
the cause of the collision; and that said collision was not caused through 
any fault or négligence on the part of those in charge of the Wayrte. 

It will be seen that thèse statements of the direction in which the two 
vessels were running, as made in the libel and answer, are directly and 
wholly at variance with each otlier; the libel charging that the Phénix 
was going on the starboard tack, close-hauled, and that her course was 
north by east, with the wind east-north-east, and that the Wayne's course 
was about south by west or south-west, when the Wayne's lights were 
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inade on board the Phénix; while it ie insisted by the answer that the 
Wayne's course was south-west by south, with the wind steady from the 
north-east, and that the Phénix, going in abput the same direction, or 
perhaps a little to the westward of the Wayne's course, overtook the 
Wayne, and attempted to cross her bows, and, in doing so, struck the 
Phenix's port bow against the Wayne's starboard bow, thereby doing the 
injury complained of. 

The only testimony in the record, material to the issues made in the 
case, is from the decks of the coUiding vessels, and it is admitted that 
this testimony is whoUy irreconciiable, and that it is impossible to ac- 
cept the statements of thèse two crews and to harmonize them. The 
question, therefore, is, which of thèse two crews tells the most probable 
story as to the manner in which this collision occurred? The testi- 
mony from the Phénix cornes from the master, mate, wheelsman, and 
steward, who were ail on duty at the time the collision occurred, and for 
some time before it; the lookout of the Phénix not being called as a wit- 
ness by either side. The testimony of thèse witnesses from the Phénix 
is consistent and apparently natural. AU the witnesses, with the excep- 
tion of the steward, who was not on deck, but stood in the companion- 
way, agrée that the course of the Phénix was north by east; that she was 
proceeding at a slow rate of speed, not to exceed two or two and a half 
miles per hour; that the wind was east-north-east; that she was standing 
upon the starboard tack, close-hauled, when her lookout reported thered 
light, whieh proved to be that of the Wayne, a point or two on her star- 
board bow. Of course ail this would indicate that the Wayne was on 
the port tack, and had the wind free. That very soon afterthe Wayne's 
red light was reported, a torch was shown from the schooner's starboard 
quarter in such a position that it ought to hâve been seen from the Wayne 
as she was then running; and that the showing of the torch was repeated 
threeor four times before the collision occurred, the last being just before 
the two vessels came together. AU the testimony from the Phénix also 
tends to showi that her course was not changea, and that the Wayne, 
after passing so that her red light was seen upon the Phenix's port bow, 
suddenly changed her course, and struck the Phénix on the port bow, 
completely breaking in her port bow, carrying away her lights, and put 
her into a condition in which she was water-logged within a very few 
minutes. This testimony seems to me to be natural, and carries with it 
an appearance of probability. The schooner was not obliged to come to 
' ànchor and wait, lying at anchor, for a tug in the morning. It was en- 
tirely optional with her whether she would anchor or cruise arpund about 
the mouth of the harbor until morning, and if she àdopted, as her mas- 
ter and crew say she did, the course of keeping under sail, the course in 
which «he was running, in view of the direction and character of the 
wind, was a natural and proper one. The theory of the défense is that, 
as thé Wayne was standing upon her course, the Phénix suddenly ap- 
peared upon her starboard side, showing a torch, and running in such 
a course as to cross the bows of the Wayne, but that a collision at that 
moment was inévitable; that from the course of the schooner, and the 
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way she was seén fromthë (Jecks of the Wayne, her crew concluded that 
the Phénix was sailing in a south-westerly direction, her course being a 
îittle to the westward of the course of the Wayne; and thàt she was sail- 
ing much faster than the Wayne, and had overtaken the Wayne, and at- 
tempted to cross her bows, thereby bringing on the collision. This the- 
ory, if sustained by the proof, would of course show the Phénix clearly at 
fault. She would hâve had no right, under the circumstances, to attempt 
to cross the bows of the Wayne. She, according to respondent's testi- 
mony , had the wind free as well as the Wayne, and , if she wished to get to 
the windward of the Wayne, her duty was to hâve gone under the stem of 
the Wayne, instead of attempting to cross her bows. The master of the 
Phénix was a trained seaman, had spent the most of his life as a sailor, 
and must hâve known the folly and madness of the attempt he is charged 
with by the respondent. The only way in which I can in any degree 
explain the testimony of the witnesses for the Wayne is that they were 
inattentive in looking out for lights and signais, and when the proximity 
of the Phénix was discovered on board of the Wayne the wheel of the 
Wayne was suddenly put to starboard, and her bows swung rapidly to 
port, 80 that for an instant preceding the collision, and wbile the last 
torch was being shown, the two vessels seemed to be along-side of each 
other, the port aide of the Phénix showing along the starboard side of the 
Wayne. AU the witnesses on the Wayne admit that they had no knowi- 
edge or notice of the présence of the Phénix until just at the instant be- 
fore the collision, when the torch-light was Shown from the deck of the 
Phénix. At that moment, undoubtedly, the position of the two vessels 
was such as that, if the Wayne's wheel was put to starboard, they might 
hastily hâve assumed that the Phénix had approached them from the ia- 
side, or was attempting to cross tht'ir bows. Therefore, withôUt further 
attempt to reconeile this contradietory testimony, I simply say that I ao- 
cept the proof from the Phénix as being the most natural and consist- 
ent, and, in the light of that proof, find the Wayne must hâve beeii at 
fault, and liable Ibr the damage incurred. 



Elliot V. The Stafford^ 
(District CoiCrt, N. D. IlUnoi». March 14, 1889.) 

OOIiMSTON— BeTWEBN SAILlKe VeBSELB— FOG-SlGNAiS. 

The schooner M. was, between4 and 5 a. m., runniog close-hauled on the 

gort tack between Cat-Head point and the Manitou islands, Lake Michigan. 
1er course was about west-south-west, with the wind south by west. There 
was a dense fog, and two blasts of her foghorn were sounded at proper inr 
terva}B. Hearing a single blast of a fog-horn from a schooner, which proved 
to be thé 8., over the M.'s starboard bow, the M.'s captain assumed that she 
was running about south-east, close hauled on the starboard tack, and'imme- 
diately ported, and went ofE two points to starboard, when, hearing another. 
single blast about ahead, he çorted another point, bringing his course west 
by north, which he held ùntil the S. was disclosed through the fog running 
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about east-nortli-east, and so close that collision was Inévitable. The S. 
claimed that the wind was soutb-south-east, but tbe évidence showed that it 
was from soutb by west to south-south-west, thus giving the S. the wind free. 
Meld, that as by the aupplemental rule 13, new sailing ruies 1883, a vessel with 
tbe wind free ia required to sound three blasts on her fog-horn, the S. was at 
fault in giving an improper signal. 

In Admiralty. Libel for collision. 
Schuyler de Kremer, for iibelant. 
W. H. Condon, for respondent. 

Blodgett, J. The Iibelant, as owner of the schooner Mornîng Star, 
seeks to recover damages sustained by his schooner from a collision 
with the Stafford on the waters of Lake Michigan. It appears from the 
pleadings and proofs that the Morning Star, bound on a voyage from 
Torch Lake to Chicago, with a cargo of cedar, was, between 4 and 5 
o'clock in the morning of May 24, 1887, running close-hauled on the 
port tack between Cat-Head point and the Manitou islands. Her course 
was, about west-south-west, with the wind south by west. There was a 
(iense fog, and two blasts of her fog-horn were being regularly sounded 
at intervais not to exceed two minutes, when oneblast of a fog-horn from 
a schooner, which proved to be the Stafford, was heard over the starboard 
bow of the Morning Star. Her captain, who was officer of the deck at 
the time, hearing the single-blast signal from the Stafford, assumed that 
ehe was running about south-east, close-hauled on the starboard tack, 
and at once ordered his wheel put to port, and went off two points to 
atarboard, when he got the Stafford's horn — still a single blast — about 
ahead, when he ported another point, bringing his course west by north, 
and held this course until the Stafford was disclosed through the fog, 
running about east-north-east, and so close that a collision was then in- 
évitable. The wheel of the Stafford was put to port, and the port bow 
qftlje Stafford struck the port bowof the Morning Star, doing the damage 
complained of. 

I think the whole case turns upon the direction of the wind. It is 
claimed on the part of the Stafford that the wind was south-south-east, 
while a clear prépondérance of the proofs from the deck of the Morning 
Star, and from the decks of the schooners Simmons, Starke, and Nelson, 
that were in the immédiate vicinity and hearing of the accident, makes 
the wind from sonth by wèst to south-south-west. Ail the proof from 
the Stafford and |he Morning Star makes the course of the Stafford from 
east by north to east-north-east; and with the wind south, or from any 
point west of south, the Stafford must bave had the wind free, — that is, 
she had it froih abaft the beam,— ^as I understand that, when a sailing 
v^el bas the wind a-beam, or abaft the beam, she has the wind free. 
And aJl agrée that if the Stafford had the wind free she should hâve 
blown signais of three Uàsts upon her fog-horn. See Supplemental Rule 
iâ;,New Sailing Rules of March 1 , 1883. When the master of the Morn- 
ing Star heard the signal of a single blast from the Stafford's fog-horn, 
he:,h?,d the right to conclude that the Stafford was running close-hauled 
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on the starboard tackj and it was a propeT thing for him to put his wheel 
to port, 80 as to pass astern of the Stafiford, as the Morning Star was on 
the port tack, and obliged to keep out of the way of the StafFord on the 
starboard tack, unless he knew the Stafford had the wind free. If the 
Stafibrd had been sounding a signal of three blasts, the masterof the 
Morning Star would bave understood it was his duty to keep his course, 
and that it was the duty of the Stafiford to keep out of the way, accord- 
ing to rule 17 of the new rules of Maroh 1, 1883; but the master of the 
Morning Star was misied, and caused to change his course, by the erro- 
neous signal of the Stafford; and while the change of the Morning Star's 
course may bave brought about the collision, such change was made 
through the fault of the Stafford in not sounding the proper signal re- 
quired by usage and the sailing rules. A decree for damages may be en- 
tered in î'avor of the libelant. 



The America.' 

Mills v. The Amekica. 

{OireuU Court, S. D. New York. Maroh 18, 1889.) 

1. Collision— Betwebn Tttss— Crossing Bows. 

A tug which, on sightin^ another tug shqwing its red liçht, crosses the lat- 
ter's bow to thé starboard instead of passing port to port, is in fault for a col- 
lision occurring thereupon. 

2. Same— Delat ru BBVBKsrsrG — Embegency— Failube to Changb Couesb. 

The tug A., when 300 to 400 yards from the tug T., which showed both 
lights, blew a single whistle. Gettingnoresponse, it slowed, and blew agaln, 
still seeing both lights: but the red light thea hecame invisible, and the T. 
gave two whistles. The A. immediately thereon reveraed, and gave the dan- 
ger signal. The testimony as to the distance of the vessels apart varied from 
150 to bel^ween 500 and 1,000 f eet. A collision occurring, heû, that the A, was 
nbt in fàiilt for not reversing sooner, or in not starboarding her helm when 
the T. indicated an intention to cross her bow. 

In Admiraltv. Libel for damages; On appeal from district court. 
•82Fed. Rep. 845. 

This is an action by thé owner of the steam-tug Talisman to reeover 
from the steanirtug America the damages sustajned by a collision between 
the two tugs on the night of March 5, 1886, in the North iriver. The 
Talisman left Weehawken at 11:15 p. m., bound for, pier 5, N. R., and 
had passed Gastle Point, lylng about 400 or 500 yards from the Jersey 
shore, and heaiding generally dovyn the river, but angling slightly for the 
New York shore. The America left Jersey Gity, bound for Thirty-Fifth 
Street, New York. She went up along the Jersey shore about 300 feet 
or Bo offthe piérs, ùntil near the Lackawanna docks, when she sbeered 

; .>Moaifymg8aPed.Rep,845. 
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off for New York, héading for the bigh red light on top of Twenty-Third 
Street ferry. The witnesses dififef radicàlly as to the respective signais 
given. - According to the navigator of the Talisman, he first signaled, 
blowing two whistles, received an answer of one, again blew two, and to 
that received an answer of two. He had starboarded.about the time of 
the first signal, and did not al ter hishèlm until in the jaws of the collis- 
ion, when he ported to swing his stem ont of the way. He also slowed 
upon the non-assenting answer, and hooked up when his signal of two 
whistles was, as he supposed, agreed to. The navigator of the America 
testified that he first signaled, ànd with one whistle, when at a distance 
of about 400 yards; the Talisman being then opposite the Bremen docks. 
That, receiving no answer, he slowed, and again blew one whistle. To 
that"^he received a signal of two whistles, whereupon he stopped, backed, 
and blew an alarm-whistle — three sharp blasts. 

W. W. Goodrich, for libelant, cited The Non-Pardlle, 33 Fed. Rep. 526; 
The W. H. Vanderbilt, ante, 118. 

Henry G. Ward, for claimant, cited The Britannia, 34 Fed. Rep. 552; 
The Gen. U. S. Grant, 6 Ben. 467; The Free State, 91 U. S. 208. 

Lacombe, J. , {after stating thefacts as above.) I hâve no doubt from the 
testimony that the last signal: blown by the America was an alarm of three 
short blasts, which was misunderstood by those on the Talisman as an 
afiirmative response to their two-whistle signal. The évidence as to the 
situation of the tugs when they first sighted each other is conflicting, 
the vyitnesses for the Talisman insisting that the America showed her 
gréeiï'lighi and those on the latter that she showed the red. There are 
no newproofs in this court, and thè district judge's conclusion, viz., that 
she showed the red, seems in accord with the weight of évidence. Hav- 
ing' the America on her starboard hand, the Talisman was bound to keep 
out of the way, and the décision of the district judge that she was in 
fault fôr not porting, and for undertaking to cross the America's bows to 
starboard instead of passing port to port, is sustained. 
. The America, as her witnesses swear, while yet from 300 to 400 yards 
oif, — both lights on the Talisman showing, — blew a single whistle. Get- 
ting no response, her navigator ordered the engines slowed, and blew 
again,— still seeing both of the Talisman 's colored lights. Directly after 
the last signal he observed the Talisman's red light shut in, leaving her 
green light visible, and heard her signal of two whistles, the change of 
course and signal indicating for the first that she was hauling towards the 
New York âhore and àcross the Ameiica's bows. Thereupon thecaptain 
bf the America gave «' danger-signal of three short blasts, and ordered 
his engine reversed. I aïnunableto agrée with the district judge in the 
■conclusion that he delayed reversing longer than was justifiable. How 
faf apart the vesseis Were al the time is not entirely clear; the estimâtes 
vary from 150 tO "over 500,and less than 1,000, feet." That the order 
toi reverse, however, followed immediately upon the Talisman's mani- 
festing her intent to cross the America's bows, is testified to afRrmatively 
by the latter's witnesses, is contradicted by no one,- and I find nothing 
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in the other testimony indicating that their évidence in that respect îs 
incredible. The America held on the course whiohwould take her from 
the fourth situation, where she was, to the right of the ofher, as required 
by inspectors' rule II. She slowed while awaiting an answer to her 
single whistle, and reversed when the change of lights and two-whistle 
signais of the Talisraan indicated that the latter waa about to disregard 
the rules, and navigate so as to involve risk of collision. The America 
therefore fulfiUed her whole duty, unless she was also bound, as the dis- 
trict judge found, to starboard her wheel as soon as the Talisman indi- 
cated an intention to cross her bows. It has been repeatedly held that 
there is no such thing as right of way to run into unnecessary collisions, 
and a careful eyamination of the situation after the event no doubt shows 
that, had the America changed her course by starboarding, the collision 
might hâve been avoided. In determining, however, whether or not it 
was faulty navigation not to make such change, the situation must be 
considered from the point of view pf the individual who is first called 
upon to décide thé question. Eules prescribing courses are enacted for 
the purpose of avoiding collision, and are framed on the itheory that a 
scrupulous adhérence to them will render such a mishap impossible. 
Before a navigator départs from a. rule directing him to hold a particu- 
lar course, the existing situation should aËFord reasonable assurance that 
8uch a change will prevent an accident otherwise imminent, and will not 
itself tend to produce the very mishap it was intended to avoid by co- 
operating with a belated effort on the part of the other vessel to return 
to her true course, or to reverse, — an effort induced perhaps by the very 
danger-signal he has given. Tried by this test, I do not think the facts 
in this case warrant a finding that the America was in fault for not shift- 
ing her helm to starboard at the moment the lights and whistles of the 
Talisman indicated an intent to cross her bows. The Talisman is there- 
fore solely in fault. , Decree accordingly, with costs. 



The Pomona. 

LouisiANA & T. R. & S. S. Co. V. The Pomona and her Caboo. 

{JDUiriel (Jowrt, JD. South VaroUna. March 3, 1889.) 

SAIiVAGEf- PiSTRIBtrTION OF AWAKD. , 

Where a rescne i8 made by a steam-ship, and there is no danger or risk or 
extra trouble to the èrew, and $8,000 are awarded as salvage, inclùding the 
charge for a tug, the ownerB should be awarded four-flfths of that sum. i And 
the master having undertaken the service on his own responsibility, and 
having been commended for it, is entitled to |300. The remainder should be 
divided ampng the other offlcers and employés, — the steam-ship having no 
passengers, — in proportion to their wases. 

In Admiralty. On distribution of an award for salvage. 
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BarJcer, GUlUand & Fiizdmons, for libelant. 
T. M. Mordecai, for claimant. 

SiMONTON, J. By decree filed 29th January,.1889, litelants were al- 
lowed as salvage $2,000, including the charge of the tug for towing the 
Pômona over the bar into the harbor of Charleston. The Pomona, 
ante, 444. 

The only remaining question is as to the distribution of this sum 
among the salvors. The crew of the steam-ship New York hâve inter- 
vened, setting up their claim for part of the award. Under the rule once 
prevailing in admiralty, the owners of the salving vessel could net re- 
ceive more than one-third of the award, (The Bltiireau, 2 Cranch, 240; 
ne Henry Ewbank, 1 Sumn. 426; The Cora, 2 Wash. C. C. 80;) unless 
there were unusual circumstances of péril to the salving vessel, (_The 
Henry Ewbank.) In The Mand Oity, 1 Black, 129, it seemed to be ad- 
niitted that where the salving vessel was a steamer, and so capable of ren- 
dering the most efficient aidj her proportion should be greater; and this 
îs recognized in The Raikea, 1 Hagg. Adm. 246; The Earl Grey, 3 Hagg. 
Adm. 363; The Beulah, IW. Rob. 477; The mUiam Penn, 2 Hughes, 
144. In The 0. W. Ring, 2 Hughes, 99, decided by Judge Bryan, late 
judge of this district, an référée, before bis court was organized, in 1866, 
the question was considered, and the proportion of the salving vessel — 
a steam-ship — in the award was raised to three-fifths. In The Ldpsk, 
5 Fed. Rep. 108, Judge Choate, of New York, had this question before 
him. The circumstancies of that case were almost the same as in th» 
case of The Poriionâ. A steam-ship, disabled because of a broken shaft, 
dépendent upori her saîlSj which were* uninjured, was rescued by a pass- 
ing steamer; there being no- présent imminent danger to the salving vessel 
or her crew, the essential feature of the service being its prompt and effi- 
cient action. Judge Choate allô wed the salving steamer three-fifths of 
the award. He adopted the same rule in The Adirondack, 5 Fed. Rep. 
215. In the présent case there was no danger, or risk, or extra trouble 
to the crew. The service was by the ship entirely. The loss of time 
was hers only. I will increase the proportion, and make il four-fifths. 
The next question is as to the apportionment among the officers and crew. 
The master of the New York, upon his own responsibility, undertook the 
service. He bas been commended for it. , Following the cases, espe- 
cially the two of Judge Choate and The Henry Ewbank, supra, let the 
master of the New York hâve $200. Let the remainder of the one-fifth 
be divided among the other officers and the persons employed upon th& 
steam-ship New York, (she had no passengèrs) iii the proportion of the 
wages received by them; the counsel fées of this suit to libelant's proctor 
to be charged on the fund. 
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Belding V. Gaines et aZ.' 
(Œrmit Cowrt, E. B. Arkansoi. March 1, 1887.) 

COUBTS— FEDERAL CoUBTS— CiTIZBNSHIP— COLLUSIVE JOINDER— PASTITION. 

Complainant, a citizen of Texas, the heir of B., Bued hls co-heirs, citizens 
of Arkansas, claiming from the flrst défendant, who had obtained the légal 
title to the ancestor's property, a one-fourth interest, and from the other two 
défendants, partition. The last two défendants flled a cross-bill, claiming 
separate ownerships of one-fourth intereat, and also partition. Held that, 
although the interests of the làst two défendants and that of complainant 
were the same as against défendant who claimed the légal title, their inter- 
ests were not so identical in other respects as to require their being joined as 
complainants; and a plea in abatement to the jurisdiction on the ground that 
they were collusively made défendants to give the fédéral court jurisdiction, 
should be overruled. 

In Equity. On plea in abatement to the jurisdiction. 
V. M. & G. S' Rose, for plaintifï. 
M. W. Benjamin, for défendants. 
Before Beewer and Caldwell, JJ. 

Brewer, J. The complainant is a citizen of Texas, the défendants ail 
citizens of Arkansas; prima fade, therefore, this court has jurisdiction. 
But thèse facts appear, and upon them a plea in abatement to the juris- 
diction has been fiied. One Belding died, having the équitable title to 
a tract of land in Arkansas, and leaving four heirs. One of them, a de- 
fendant herein, obta,ined the légal title. The complainant is one of the 
heirs, and files this bill claiming as against such défendant a one-fourth 
interest in the property, and as against ail the défendants — the other 
heirs being made défendants — partition. Such other heirs file a cross- 
bill, claiming their separate ownerships of one-fourth interest, and also 
àsking partition. It is insisted that the interests of thèse two défendants 
are the same as those of the complainant, and that they are collusively 
joined as défendants for the purpose of giving this court jurisdiction; that 
the court should ignore thè action of the pleader, rearrange the status of 
the parties litigant, and place such last-named défendants on the side of 
the complainant; and, so placing them, there would be a suit between 
citizens of this state, of which this court could not take jurisdiction. I 
think this is a mistake. It may be true that the complainant and the 
two défendants are alike interested in divesting the other défendant of 
whatever right and protection he may claim from holding the légal title, 
but there their identity of interest ceases. Each seeks to recover for him- 
self, and not for the three jointly, his one-fourth share of the property. 
Partition implies a setting apart to each owner his hitherto undivided 
interest, and, each owner has a separate interest in establishing the fact 
and estent of his title, and in securing his separate share of the estate. 
Take an ordinary law action. There must be a unity of interest, not 
merely in the subject-matter of the action, but also in the relief sought, 

' Fablicatlon delayed by f allure to obtain copy of opinion at time of its ddivery, 
v.37F.no.l5— 52 
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before two parties can be joined as plaintiffs. Take, for illustration, a 
case I hâve just decidëid in theiEastern district of Missouri (Keary v. 
lAfe Ass'n, 30 Fed. Rep. 359.) A man took eut a policy in an insurance 
Company. Thé policy provided for the payment of $10,000 upon his 
deatb, not to his heirs in bulk, but separately, — $2,000 to one, $1,000 
to another, and so on, specifically naming each. Ùpon his death the 
heirs joined as plaintiffs in a single action. I sustained a demurrer on 
the ground of misjoinder of several causes of action. AU were interested 
in the subjeot-matter of the action,— the establishing the policy as a valid 
contract upon which the Company wàs liable, — but they were not jointly 
interested in the relief sought. Eacji had his separate cause of action 
for the money due him by the terms of the policy, and neither was in- 
terested in the money claimed by the others. So hère the three may be 
interested in striking down any adverse claim which may be set up by 
the holding of the légal title, but neither of them is interested in the re- 
covery by the other of his one-fourth. That is a matter which concerns 
and benefits each claimant separately. There might, in fact, be more 
antagonism between the several interests of the three than between the 
several plaintiffs in the law action referred to. It is true, as stated in 
Bameyv. Baltimore Oity, 6 Wall. 280, ail part owners are so interested 
in the partition that they should. be made parties; but where full parti- 
tion is sought each owuer bas his separate, and individual interest to 
assert and protect, and that individuality of interest enables him to main- 
tain an action in his separate name. The fact that one party dénies ail 
part ownership by the others, and that they therefore make coimmon 
cause to establish their claim against such déniai, does not take away 
their individuality of interest in the partition conséquent upon their suc- 
cess in the first matter of controversy. So far as the CB.ae oî Bland v. 
Fleermn, 29 Fed. Rep. 669, conflicts with the views above expressed, I 
do not think it should be foUowed. The plea in abatement will be over- 
ruled. 

Caldwell, J. I concur in the conclusion reached by the circuit judge. 
The plaintiff was compelled to make ail the heirs parties, and, according 
to a well-settled rule of equity pleading, he had the right to make thém 
défendante, without regard, to the question of the attitude they occupied 
towards each other or the plaintiff. But it is said that the défendants 
in this state, whose intereste harmonize with the plaintiff's, are"collu- 
sively joined as défendants." It does not follow that, because some of 
the parties to the suit hâve common interests with the plaintiff, they 
inust be made plaintiffs, or so treated for any purpose. "In a suit by 
joint tenants or tenants in common for a partition, ail must be before the 
court; but it is not necessary of course that ail should be plaintiffs." 
Pom. Rem. § 254. It was a rule of comraon-law pleading that ail per- 
sons having the same interest should stand on the same side of the suit, 
but that rule never had auy application in a court of chancery. Ail that 
the rules in chancery pleading require is that ail parties materially in- 
terested in the subject of the suit be brought on the record either as 
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plaintvffs or défendants» Story, Eq. PI. § 72; Banh v. 8dm, 1 Pet. 306. 
Certainly parties cannot be said to be collusively joined for tbe purpose 
of perpetrating a fraud on the jurisdiction of the court, when they are 
indispensable parties to the suit, (Bameyv. Baltimore OUy, 6 Wall. 280,) 
and when by the settled rule of chancery pleading the plaintiff had an 
undoubted right to màke them défendants, and when their bonafide cit- 
izenship, and that of the plaintiff, is such as to give the latter the right 
according to the very letter of the constitution and act of congress to sue 
them in the fédéral court. By no rule of law or logie can the contention 
be supported that the rules of chancery pleading as to parties shall be 
abrogated, and a rule the converse of that which bas obtained from time 
immémorial adopted, in order to deprive a citizen of another state from 
bis constitutional right to sue in this court. If the défendants' conten- 
tion is Sound, then a plaintiËf suing in a fédéral court must join with him 
as plaintiffs ail persons whose interests are supposed to be like his own, 
whenever such joinder would bave the etfect to defeat the fédéral juris- 
diction, and for that very purpose. By a parity of reasoning, where the 
fédéral jurisdiction would exist by the plaintiff joining with him ail per- 
sons having the same idterest, be would be required to make them de- 
fendants, if by 80 doing the fédéral jurisdiction would be ousted. But 
a compulsory rearrangement of the parties to a suit, rightfully brought 
under the act of congress and the rules of chancery pleading, with aview 
to oust the fédéral jurisdiction, is wjthout précèdent, and opposed tothe 
doctrine and spirit of the rules on the subjectof fédéral jurisdiction when 
that jurisdiction is dépendent on citizenship. By equity rules 22 and 
47 necessary and proper parties may be dispensed with when the effect 
of making them parties would be to oust the jurisdiction of the court. 
So far from treating as plaintiffs those who are properly made défendants 
under the rules ôf chancery pleading, for the purpose of ousting the ju^ 
risdiction, they will, when not sued, not be permitted to make them- 
feelves plaintiffs, if thé effect would be to oust the jurisdiction; but the 
court will on its own motion make them défendants in order that the ju- 
risdiction may be maintained. On this point Mr. Justice Blatchford 



. "In rpgard to the pétition presented by Wheeler, asking to be made a co- 
plâintiff itt the bitl. I tlank the point is disposed of by the rules in equily pre- 
scribed by the suprême coUit. A case like this one was probably foreseen, 
and is provided for in thô forty-seventh and forty-eighth of the ruïes of prac- 
tice for courts of equity. *, * * Thèse rules hâve been Kcted «[ion ever 
aince they were adopted In référence to cases of this kind, particulHrly in re- 
gard to corporations where the stoukholders are numerous, and réside in va- 
rions places. But, ihdependently of ail that, it is apparent that, in this case, 
to make Wheeler, who is a citizen of tlie state of New York, a party plaintiff, 
would oust the jurisdiction of the court; and under Ihose circumstances, irre- 
spective of the rules referreil to, the rule of equity would be to make the per- 
son a party défendant, and not a part.y plaintiff. It is not at ail necessary. in 
order to give to Wheeler, as a stockholder in the Pacific Mail Company, the 
benefit of this suit, that he should be made a co-plaintiff. He may conie in 
and contribute to the expenses of the suit, and avail himself of tlie beneflts of 
it by being made a défendant. " Brown v. tSteam-Ship Co., 5 Blatchf. 535. 
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The case oî Bamey v. Baltimore (My, sif,pra, goes to support the juris- 
diction in this case. In that case Mary Barney, a citizen of Delaware, 
and one of the heirs of Samuel Chase, fiied her bill in the circuit court 
of the United States for Maryland against the city of Baltimore and sev- 
eral individuals, co-heirs with her, certain of them beiug citizens of Mary- 
land, and certain others, (William, Ann, and Matilda Ridgely,) citizens 
of the District of Columbia, for partition and an account of rents and 
profits of real estate of which it was alleged Chase died intestate. It is 
obvious from the statement and the opinion in the case, that the inter- 
ests of the plaintiff and the other heirs who were made défendants were 
identical, and that the city of Baltimore occupied in that case the at- 
titude the Gaineses do in this, and that the city was the only défendant 
claiming adversely to the plaintiff. The court held ail the heirs of Chase 
were indispensable parties to the suit, and that as three of them were 
citizens of the District of Columbia and could neither sue nor be sued 
in a fédéral court, the case must be dismissed. But neither the counsel 
nor the court intimate that the common citizenship of some of the heirs, 
made défendants, with the city of Baltimore, would deprive the court 
of jurisdiction. On the contrary, Mr. Justice Miller, who delivered the 
opinion of the court, said: "The first question which the record before 
us présents is, whether the circuit court of the district of Maryland, sit- 
ting as a court of chancery, could entertain jurisdiction of the case. The 
difficulty arises in référence to the interest of William, Ann, and Matilda 
Ridgely," who were the heirs residing in the District of Columbia. The 
counsel for Gaines invokes^and attempts to apply to this case the doctrine 
applicable to the removal of suits which is thus stated by the suprême 
court: 

"For the parposes of a removal the matter in dispute raay be ascertained 
and the parties to the suit arrangea on opposite sides o( that dispute. If in 
such arrangement it appears that those on one aide are ail citizens of différent 
states from those on the other, the suit may be removed." Removal Cases, 
lOOU. S. 457. 

This doctrine is applied alone in cases brought orîginally in a state 
court, and then in aid of the fédéral jurisdiction, or, as expressed by the 
suprême court, "for the purposes of a removal." It is to prevent plain- 
tiffs from depriving défendants of the right of removal by uniting with 
them as défendants persons whose citizenship would prevent a removal, 
and who either hâve no real interest in the suit, or whose interestB are 
on the side of the plaintiff. Arapahoe Go. v. Railxoay Co., 4 DilL 277; 
Sewing- Machine Co. Case, 18 Wall. 586. The doctrine bas no application 
in the case at bar. The cross-bills filed by the Beldings are proper* 
Peay V. Schenck, 1 Woolw. 175. 
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BiBDSEYE V. Shaeffeb d <d. 
(dreuit Court, W. D. Texas. December 20, 1888.) 

1. Rbmotal op Causes— Act of 1887— 'Pending Causes— Constittjtionai. La-w. 

Since the inferior fédéral courts owe their existence and powers entirely to 
•congress, that body has full powers over them. The provision of the act of 
March 3, 1887, therefore, tliat the circuit court ahall remand a cause removed 
on the ground of local influence and préjudice when on application it has ex- 
amiued the afBdavit and its ^rounds, and not become satisfled that the remov- 
ing party will not be able to obtain justice in the state court, is not, as regards 
pending causes, unconstitutional. 
3. Same. 

An order setting aside another order remanding a cause to the state court, 
from which it had been removed on the ground of local préjudice, is not a 
final order, and the cause remains pending. Hence the provision of the act 
of March 3, 1887, for an inquiry into the question of local préjudice, applied 
to a cause at such a stage when the act was passed. 
8. Samb. 

An order remAi;iding the cause after such an inquiry does not depxive the 
removing party pf his property without due prpcess of law, because after the 
order retaining tïie' cause he had spent money in prëparing for triai. 
4 Samb. ' 

The remoying party is not left temediless by a remand, since the removing 
order did not absolutely take away the state court's jurisdiction, but merely 
held it in abey'ànc'e while the cause was in the circuit court, and the state 
court 18 no wbound to résume it. 
5. Samb. . . 

It is no objection to the remand that the évidence taken will not be admis- 
sible in the state court. That is a matter for the state législature. 

At Law. Motion to set aside an order remanding the cause to the state 
court. 

Action by Lucien Birdseye against F. W. Shaefifer and othets, to re- 
cover certain latid. 

Hancock, S lidly & Hancock and Bethd CoopwoodfiorplamûS. 

John A. Grem,,N. 0. Chreen, McOampbell <& Wdch, and Stayton & Kle- 
ierjf, for défendants. 

Maxey, J; This is a motion made by the plaintîff, in which he séeks 
to set a,side aq order, granted at a former day of the présent terjn, remand- 
ing the cause to the state court. The suit was originally instituted by 
the plaintifî, a citizen of the state of New York, in the district court of 
Nueces county, against Shaefferei al., citizens of Texas, to reçoyer a large 
and valuable tract of land situated in Nueces county, 

Under the local préjudice clause of the act of 1867, (Rev. St. § 639, 
subd. 3,) plaintiff filed in the state court a pétition, bond, and affidavit 
in the statutory form to remove the cause into this court. Septenaber 

2, 1885, the district judge entered an order authpnzing the rempval of 
the suit in the follovving form: "It is ordered that the security pffered 
by tlie plaintiff be accepted, and said bond approved, and; that this court 
proceed no further in this caHse, and that this cause, be removed intO; the 
XTnited States circuit court in and for the Western district of Texas, p,t 
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San Antonio." In obédience to the order of removal, the transcript was 
filed in this court on the 2d day of November, 1885; November 3 , 1 885 , 
the défendants filed a motion to remand the suit to the state court, and 
the motion was granted; but no inquiry into the truth of the afRdavit 
made by the plaintifF for removal of the suit was sought in that motion, 
and no such inquiry at that time was entered upon by the court. On 
the 5th day. of November, 1886, the remanding order was set aside, and 
the cause retained in the circuit court for trial. On October 14, 1887, 
the défendants, in accordance with the provisions of the act of March 3, 
1887, presented to the court an application, under oath, in which they 
deny the existence of préjudice against the plaintifif in Nueces county, 
and pray that the truth of plaintifPs affidavit for removal, and the grounds 
thereof, be inquired into, and for an order remanding the suit to the 
court of original jurisdiction. Upoh the issue thus raised each party 
took the testimony of a number of witnesses by déposition, and others 
were personally présent, and the question was finally submitted at this 
term for détermination. After hearing the proofs and the arguments of 
cdunsel, the court was not satisfied that the plaintifF would not be able 
to obtain justice in the district court of Nueces county, and an order was 
accordingly made remanding the suit to that court. The présent motion 
seeks to set aside the last-mentioned order on the grôund that so much 
of the act of March 8, 1887, as authorizes causes then pending in the cir- 
cuit courts, and properly removed thereto under the provisions of a prior 
act, to be remanded to the state courts, is in contravention of the consti- 
tution. The particular clause of the act complained of by the plaintiff 
reads as follows: 

"At any time before the trial of any suit which is now pending in any cir- 
cijit court, or may he]eafter be entered tiierein, and which has been removed 
to said court from a state court on the affldavil of any party plaintiff tliat he 
had reason to belle ve, and did believe, that from préjudice or lycal influence he 
was unable to obtain justice in said state court, the circuit court shall, oh the 
application of the other party, examine into the truth of said affidavit, and 
the grounds thereof ; and, unless itshall appcarto the satisfaction of said court 
that said party will not be able to obtain justice; lu such state court, it shall 
cause the same to be remanded thereto." Laws U. S. 1887-88, p. 435, 

The law, in its terms, applies to removed suits pending in the circuit 
court, and which hâve not been determined. "At any time," says the 
statùte, "before the trial of any suit pending," an examination shall be 
made into the truth of the affidavit for removal, and the grounds thereof. 
It caimot be said, thereforC, that congress intended by the act to depriye 
a person of the fruits of a jùdgment which had been prevîously recovered. 
The order of November 5, 1885, retaining the cause in this court, can- 
not be so regarded, ibr the reason that it is in its nature interlocutory, a 
proceëding in Jim, and subject to revision and correction by tlie court, 
if déenled erroneous, until the cause had passed beyond its jurisdiction 
to an appellate tribunal after the ehtry of final jùdgment. This rule of 
practice would obtain without the aid, and in the absence, of the act of 
1887. ■ 
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Speaking upon this point, it is said, in the case of ^t/''^ ^* T^^îswaU, 
112 U. S. 190, 5 Sup.'Ct. Rep. 90, that— 

"The fifth section of the act of Maroh 8, 1875, makes it the duty of the cir- 
cuit court of the IJnited States to remand a cause which has been removed 
f rom a state court when it shall appear to the satisfaction of the court, at any 
time after the suit hasbeen removed, that such suit does not really and sul> 
stantially involve a dispute or controversy properly within the jurisdiction of 
the court. For this purpose the circuit court retained its power over the suit 
and the parties until the end of the term at which the final decree was ren- 
dered. The parties were not, in law, discharged f rpm their attendance in the 
cause antil the close of the term, and the decree, though entered, was * in the 
breast of the court' until the final adjournment." 

Prier to the passage of the act of March 3, 1887, therefore, no final 
judgment had been entered in the cause, and the suit stood as other suits 
upon the docket awaiting disposition according to law and the rules of 
practice bf the court. And np reasoû is perceived why the former order 
of the court may not hâve been reconsidered, if erroneous in point of 
law, and an order made remanding the cause pursuant to the provisions 
of previous statutes, subject, however, to the plaintifPs right under those 
statutes to hâve it reviewed by the suprême court. MaUroad Oo. v. Kooniz, 
104 U. S. 15, 16. That being the status of the suit on March 3, 1887, 
congress on that day passed the act authorizing, in one oi its claustjs, an 
inquiry to be made into the truth of the affidavit madé by the plaintifif 
for removal, leaving it discretionàry with the courts to remand or retain 
the cause as the ends of justice, upon the case shown by the testimony, 
should demàhd. See act sv,pra. 

Was the pbjeotionable clause of the statute enacted by congress in pur- 
suanc© of a power conferred by the constitution? The question hère ia 
simply one of constitutional power. The policy of the law, right or 
wrongj wise or unwise, is a matter remitted entirely to the wisdom and 
discrétion of the law-making power. Nor can the courts inquire into the 
motives ôf the législature; they can only examine into its power under 
the constitution. Exparte McC'ardle, 7 Wall. 514. And while the courts 
rnay déclare an act of congress to be répugnant to the constitution, "the 
duty is one of great delicacy, and only to be performed where the repug- 
nancy is clear, and the conflict irreconcilable. Every doubt is to be re- 
solved in favor of the constitutionality of the law." Mayor v. Cooper, 6 
Wall. 251. Bearing in mind thèse cardinal principles which guide the 
courts in construing statutes, let us examine into the power of congress 
to enaet the law under considération. To arrive at a correct understand- 
ing of thë question it will be necessary to look to the powers of the circuit 
courts, and the sources whence they dérive their jurisdiction^ "The ju- 
dicial powçr," by the constitution, "shall be vested in one suprême court, 
and in such inferior courts as the congress may from time to time ordain 
and establish." Const. U. S. art. 3, § 1. The inferior courts, therefore, 
while authorized by the constitution, owe their powers ahd jurisdiction 
immediately to congress, and can have.no powers not conferred by con- 
gress.. Upou this poipt itis said by the suprême court in Oaryy, Qirtù: 
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"That the Judicial power o£ the United States, although it bas its origin in 
the constitution, ia (except in enu ni erated instances, applicable exclusively to 
this court) dépendent for its distribution and organization, and for the modes 
of its exercise, entirely uponthe action of congress, who possess the sole power 
of creating the tribunals (inferior to the suprême court) for the exercise of 
judicial power, and of investing them with jurisdiction, either litnited, concur- 
rent, or exclusive, and of withholding jurisdiction from them in the exact 
degrees and character which to congress may seem proper for the public good. 
To deny this position would be to elevate the judicial over the législative 
branch of the government, and to give to the former powers limited by its 
own discrétion merely. It foJlows, then, that the courts created by statute 
must look to the statute as the warrant for their authority. Certainly they 
cannot go beyond the statute, and assert an authority with which they may 
not be invested by it, or which may be clearly denied to them. This argu- 
ment is in no wise impaired by admitting that the judicial power shall extend 
to ail cases arising under the constitution and laws of the United States. 
Perfectly consistent vvith such an admission is the truth that the organization 
of the judicial power, the définition and distribution ofthe subjects of juris- 
diction in the fédéral tribunals, and the modes of their action and authority, 
hâve beeu, and of right must be, thé work of the législature. * * * The 
courts of the United States are ail limited in their nature and constitution, 
and hâve not the powers inhérent in courts existing by prescription or by the. 
commonlaw.» 3 How, 245, 246. 

The court uses this language in SMdon v. SiE: 

"Thé tliird article ofthe constitution déclares that 'the judicial power of 
the United States shall be vested in one suprême court, and such inferior 
courts as the congress may, from time to time, ordain and establish.' The 
second section of the same article enumerates the cases and controversies of 
which the judicial power shall hâve cognizance, and, among others, it spécifies, 
'controversies between citizens of différent States.' * * « And it would 
seem to foUow, also, that, having a right to prescribe, congress may withhold 
from any court of its création jurisdiction of any of the enumerated contro- 
versies. Courts created by statute can hâve no jurisdiction but such as the 
: statute confers. No one of them can assert a just claim to jurisdiction ex- 
clusively conferred on another, or withheld from ail. The constitution has 
deflned the limits of the judicial power of the United States, but has not pre- 
scribfid how much of it shall be exercised by the circuit court. Consequently, 
the statute, which does prescribe the limits of their jurisdiction, cannot be 
in conflict with the constitution, unless it confers powers not enumerated 
therein." 8How. 448, 449. 

Discussing the constitutionality of the act of 3d March, 1863, and the 
act amendatory thereof, passed May 11, 1866, authorizing the removal 
of certain cases, the suprême court say: 

"How jurisdiction shall be acquired by the inferior courts, whether it shall 
be original or appellate, or original in part and appellate in part, and the màn- 
ner of procédure in its exercise after it has been acquired, are not prescrlbed. 
The constitution is silent upon those subjects. They are remitted without. 
check or limitation to the wisdoni of the législature. " Mayor v. Oooper, 6 Wall, 
251,252; Assessor v. Osbornes, 9 Wall. 575; Insurance Co. v. Dunn, 19 Wall. 
226,227. ■ 

The authorities cited — and numerous others might be added — con- 
*lusively demonstrate that the jurisdictiou of the circuit court, the mode 
of its exercise, the practicé and procédure of those courts, are ail mattera 
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remitted to the discrétion of congress, which may regulate the same ao- 
cording to its .own pleasure. And as a resuit of thèse principles it has 
been held that, when the jurisdiction of a cause dépends upon a statute, 
the repeal of the statute takes away the jurisdiction. "And it is equally 
clear," says the suprême Court, "that, where a jurisdiction, conferred by 
statute, is prohibited by a subséquent statute, the prohibition is, so far, a 
repeal of the statute conferring the jurisdiction." Insurance Go. v. Ritàiie, 
5 Wall. 644. Upon examining the Eitchie Case, it will be seen that the 
suit, pending when the repealing act of congress was passed, fell with the 
repeal of the statute authorizing its institution. And the same principle 
is announced in Assessor v. Osbomes, 9 Wall. At page 575 the court say: 
"Jurisdiction in such cases was conferred by an act of congress, and, when 
that act of congress whs repealed, the power to exercise such jurisdiction was 
withdrawn, and inasmuch as the repealing act contained no saving clause, 
ail pending actions fell, as the jurisdiction depended entirely tipon the act of 
congress." 

To the same effect are the folio wing authorities: U. S. v. Boisdoré's 
IIeirs,S How. 120, 121; Narnsv. Orocker, 13 How. 440; Ex parte McOar- 
dle, 7 Wall. 514; Mor&y v. Lockhart, 123 U. S. 56 etseq.,8 Sup. Ct. Rep. 
€5; Wilkimon v. Nebraska, 123 U. S. 286 etseq., 8 Sup. Ct. Rep. 120; 
Shenmn\. Gnnndl, 123 U. S. 680, 8 Sup. Ct. Rep. 260. In the case 
of Boisdore^a Hdrs, supra, the court express the rule in thèse words: 

"It is true that tliis court can exercise no appeliate power over this case un- 
less it is conferred upon It by act of congress. And if the laws which gave 
it jurisdiction in such cases hâve expired, so far as regards clainis in the state 
of Mississippi, its jurisdiction over them bas ceased, although this appeal was 
actually pending in this court when they expired." 

Mr. Chief Justice Watte, speaking for the court, in RaUroad Oo. v. 
Orant, says: 

"It is equally well settled that if a law conferring jurisdiction is repealed 
withoub any réservation as to pending cases, ail such cases fall with the law." 

98 U.S. 401. ■ 

The case of Sherman v. GrinneU, mpra, arose under the removal act of 
March 3, 1887, and the question was presented whether the suprême 
•court could take jurisdiction on appeal or writ of error if the order to 
remand was made while the act of March 3, 1875, was in force, but the 
writ ôf error not brought until after the act of March 3, 1887, went into 
-èffect. The court was of unanimous opinion that jurisdiction did not 
attach; and it is said: 

"This is the logical resuit of what has aiready been decided. Until the act 
■of 1875 there was no such jurisdiction. Railroad Co. v. Wiswall, 23 Wall. 
507. The provision of that act giving the jurisdiction was repealed by the 
act of 1887 withoUt any réservation as to pending cases, the proviso in the 
repealing section having référence ' only to the jurisdiction of the circuit court 
and the disposition of the suit on its merits. ' As a conséquence of this the repeal 
■operated to take away jurisdiction in cases where the order to remand had been 
made, but no appeal or writ of error taken, because < if a law conferring juris- 
-diction is repealed without a réservation as to pending cases, ail sucli cases fall 
with the law.' It follows that we hâve no jurisdiction of this writ of error» 
^nd it is accordingly disaiissed. " 
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Upon the same subject, says Mr. Cooley: 

"If a statute providing a remedy is repealed while the proceedîngs arepend- 
ing, 3uch proceedings will be thereby determîned, unless the législature shall 
otherwise provide; and if it be amended, instead of repealed, the judgment 
pronounoed in such proceedings must be according to the law as it then 
stands." Cooley, Const. Litn. (4th Ed.) 449. 

The above cases seem to furnish a conclusive answer to the position 
assumed by counsel for the plaintiff in this suit. 

They insist a considérable sum of money was expended by their client 
in the préparation of this cause for trial after the order of court of Novem- 
ber 6, 1885, was entered, returning the cause hère, and that the act of 
1887, which authorizes it to be remahded, deprives him of his property 
"Without due prOcess of law. It may be propef to remark in this connection 
that, as disclosed by the record, ail the interrogatories filed by the plaintiff 
in this suit, and the commissions ïo take thetestimony of witnesses, were 
filed subséquent to the passage of the act of March 3, 1887. The ex- 
peuse incident thereto was therefore iùctirred with full knowledge of every 
provision of that act, including thé clause which authorizes the remand- 
ing of pendiiig causes to the state courts. In the cases above cited costs 
had necessarily accumulated with the litigation, of which, by the ruling 
of the court, litigants were deprived; but it was not intimated by the 
court that the existence of that fact constituted a valid objection to the 
constitutionality of the law. Costs are inévitable in the prosecution of 
judicial proceedings. They foUow the litigation "as interest foUows prin- 
cipal, or as shadow the substance,", , And if congress has power to confer 
jurisdiction upon, and withhold it from, the circuit courts at discrétion, 
and to regulate the manner of its exercise and the practice and procéd- 
ure of those courts, it cannot be truly said that costs incurred in the cir- 
cuit court upon removal of .a cause are divested "without due process of 
law " when the same is remanded to the state court pursuant to the lég- 
islation of congress; that is to say, législation enacted in obédience to the 
authorization of the constitution. That the enactment of the clause of 
the act of March 3, 1887, assailed by the plaintiff in this suit, was a valid 
exercise of constitutitional power on the part of congress, admits, in my 
judgment, of no question. 

, It is further objected by the plaintiff 'a counsel that a remanding pf the 
capse will leave him remediiess, inasmuch as the state court, upon re- 
moval of the suit, was abaolutely divested of jurisdiction, which cannot 
be restored. The deicisioi) of the suprême court, to which référence has 
aiready been made, would seem to dispose of that objection. But is it 
true that no remedy renlains? To properly appreciate the position as- 
eumèd by counsel, the proposition submitted by them in argument will 
bé stated in their own words. "By the removal," they assert, "the juris- 
diction of the state court was conipletely divested, obliterated, lost, and 
as if the suit had never been cohamenced in that court;" and, in support 
thereof, référence is made to the fpUowing cases: Gordon v. Longest, 16 
Pet. 97 et seq.; Kanouse v. Martin, 15 How. 208, 209; Insurance Co. v. 
Dunn, 19 Wall. 223, 224; Virginia w. Rives, 100 U. S. dll; RaUroad Co. 
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V, Mmsdppi, 102 U. S. 135; Kern\. HuideTcoper, 103 U. g. 493; RmJr 
road Co.v. Koontz, 104 Ù. S. 5 et aeq.; EaUroad Co. v. White, 111 U. S. 
134, 4 Sup. et. Rep. 353; Davis v. SouA Carolina, 107 U. S. 597, 2 Sup. 
6t. Rep. 636; Steam-Ship Oo. v. Tugman, 10& U. S. 122, 1 Sup. Ct; Rep. 
58. If the proposition of counsel be construed to mean that upon the 
removal of a cause the jurisdiction of the state court is so utterly divested, 
obliterated, and destroyed that it cannot be restored by a proper order of 
the court to which the cause was removed, it certainly can find no sup- 
port in the authorities relied upon bj' thera. Those cases, and niany 
others which hâve been examined, simply décide that after a cause bas 
been removed froni a state to a fédéral court, the former is without juris- 
diction to proceed further whUe the cause is pending in the latter, and 
if, notwithstanding the removal, the state court persist in the effort to 
exercise jurisdiction, its proceedings are nuU and void. Quite différent 
is the case when the fédéral court voluntarily relinquishes its jurisdiction 
in favor of the state courts. In each of the cases cited the state court 
refused to let go its jurisdiction, and proceeded as if the cause had net 
been removed ; thus ignoring the law of congress, and the right of the non- 
resident citizen to remove his suit in compliance therewith. That the 
orders made by the state court in a cause, under such circumstances, are 
void, will not be questioned at this late day in vie w of the uniform décis- 
ions rendered by the judicial tribunals of both the fédéral and state gov- 
ernraents. See, also, Dietzsch v. Huidekoper, 103 U. S. 495 et seq.-; Dur- 
ham v. Soiahem Os., 46 Tex. 186-188. But it surçly does not follow 
that the state courts may not reacquire their lost or suspended jurisdic- 
tion when the cause is remanded by a proper order of the fédéral court. 
It would seenl unnecessary to refer to authorities in support of a propo- 
sition so self-evident. It is the common practice of the fédéral courts to 
remand causes to the state ^ribunals, and for the latter to proceed to a 
final détermination of the controversy without let or hindrance. A brief 
référence will be- made, however, to a few of the cases which illustrate 
the principle, and indicate the proper practice of the courts in remanding 
causes. Thus it is said by the court in Railroad Co. v. Koontz: 

"When the suit is docketed in the circuit court, the adverse party may move 
to remand. If bis motion is decided against him, he may save his point on the 
record, and after final judgment bring the case heré for reView, if the amount 
involvéd is sufflcient for our jurisdiction. If in such a case we think his mo- 
tion should hâve been granted, we reverse the judgment of the circuit court, 
and direct that the suit be sent back to the state court to be proceeded with 
there as if no removal had been had. If the motion to remand is decided by 
the circuit court against the petitioning party, he can at once bring the case 
hère by writ of error or appeal for a review of that décision without regard to 
the atnount in controversy." 104 U. S. 15, 16. 

We hâve already seen that the petitioning party is precluded by the 
act of 1887 from asserting the right of appeal or writ of error from an or- 
der remanding the case. Shermanv. Grinnell, supra. In Ayersv. Ohicago, 
101 U. S. 18!4, and Hoadley v. San Francisco, 94 U. S. 4, the court af- 
firmed the pfder of the circuit court remanding the causes.. In Steam- 
Ship Go. V. Tugman, 106 U. S. 122, 1 Sup. Ct. Rep. 58, the court say 
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that every order made by the state court in tlie cause after its removal 
is coram non judice unless its jurisdiction be actually restored. See, also, 
Insurance Go, v. Dunn, 19 Wall. 223. The décisions of the suprême court 
of this State are in perfect harmon}' with the doctrine asserted by the su- 
prême court of the United States, as référence théreto will clearly make 
manifest. Kleiber v. McManus is a case where this court remanded the 
suit, which had been removed to it from the district court of Cameron 
county. The state court, after the case was remanded, refused to pro- 
ceed with the trial, "on the ground that the court had, by the order of 
removal theretofore made, lost, and never reacquired, jurisdiction of the 
cause." The suprême coUrt, however, compelled the judge of the dis- 
trict court, by the writ of mandamua, to proeeed with the trial. 66 Tex. 
50. The suit of Seeligson'a Ex^r. v. Transportation Go. was originaily in- 
stituted in the district court of Harris county, and subsequently removed 
to the United States circuit court at Gaïveston. Upon motion of plain- 
tiff in the latter court the suit was dismissed, and the order of dismissal 
afSrmed by the suprême court of the United States. The mandate from 
the suprême court was thereafter filed in the circuit court, and aJso in 
the district court, of Harris county, and the latter court, on motion, dis- 
missed the cause for want of jurisdiction. A motion to reinstate thé 
case was duly entered and overruled by the court, from which ruling an 
appeal was iaken to the suprême court. Upon the questions submitted 
to it, the suprême court stated its conclusions as folio ws: 

"The court holds (1) that, no cailse for removal existing, jurisdiction of the 
cause remained in the district court, save as in fact suspended by the at^ 
tempted removal; (2) that no formai order by the circuit court, relinquishing 
jurisdiction, after the dismissal, was necessary to enable the district court to 
résume its pioceedings; (3) that the certiiied copy of the mandate from the 
suprême court to the United States circuit court was compétent évidence of 
the refusai of the circuit court to take jurisdiction; and (4) upon being so in- 
formedof the action of the fédéral courts, it devolved upon the district court to 
proeeed with the cause as with other cases on its dociiet." 7 S. W. Rep. 708, 
709. 

But the court need not seek in adjudged cases the rule Which should 
guide it in determining the course to be pursued in this case. The stat- 
Ute is unambiguous, leaTàng no room for doubt, and no latitude for con- 
struction. It provides that, "unlegs it shall appear to the satisfaction of 
said" (circuit) "court that said party will not be able to obtain justice 
in such state court, it shall cause the same to be remanded thereto." 
The conclusions appears to be irrésistible to my mind that the plaintiff 
is not without a remedy, but he may proeeed without difficulty in the 
forum first invoked by him to détermine, by due course of law, ail ques- 
tions involved in his suit. The statute does not profess, as claimed by 
plaintiff, to confer original jurisdiction upon the state courts. It bas 
référence only to causes removed, and the eflfect of the order remanding 
them is simply the restoration of a jurisdiction previously acquired by 
the state court, but held in abeyance during the pendency of the cause 
in this court, rather than, as coutended by the plaintiff, the investiture 
of original jurisdiction. 
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Under the act of 1867 and the Revised Statules, it seems that whether 
préjudice or local infliience, preventing justice being done, really existed, 
was not left open for investigation by the circuit court; or, in other 
words, the statutes in force prior to the act of 1887 made the removal in 
cases of that character dépend upon the filing of the necessary affidavit 
in the state court, and the giving there of the required bond. Malme v. 
Raûway Co., 36 Fed. Rep. 628; Fisk v. Hmarie, 32 Fed. Rep. 421. The 
act of 1887, however, expressly authorizes, as to causes pending at the 
date of its passage, an examination"into the truth of said affidavit, and 
the grounds thereof;" and the évident intention of congress was to sup- 
ply the deficiencies of existing législation in that respect, and restore to 
the local jurisdictions the class of causes embraced in the act, unless it 
should appear to the satisfaction of the circuit court that the plaintiS' re- 
moving the suit would not be able to obtain justice in the state court. 
Under the act, the truth of the affidavit and the grounds thereof ap- 
pearing, the cause remains in the circuit court for trial; otherwise, it 
goes back, — it is remanded to the state court for détermination; and that 
court thus résumes, in a proper way, and in accordance with légal meth- 
ods, its rightful jurisdiction and proceeds in its own way to détermine the 
rights of the parties. The act of 1887 being, as already stated, clearly 
constitutional, is not less obligatory upon the state than the fédéral 
courts, (Const. U, S. art. 6, cls. 2, 3,) and it will not be presumed that 
the former will refuse to yield obédience to its requirements. 
: It is further said in argument that the testimony taken in the cause 
while the suit was hère pending will be unavailing and inadmissible in 
the state court. In.reply to that objection, the suprême court say: 

"It will be for the statp «ourt, when the case gets back there, to détermine 
what shall be done with pleadings filed and testimony taken during the pendr 
ency of the suit in the other jurisdiction." Ayres v. Wiswall, 112 U. S. 190, 
191, 5 Sup. et. Rep. 90. 

If the laws of the state are inadéquate to afford the necessary relief in 
such cases, the législature will doubtless cure the defect by appropriât© 
législation when the omission is called to their attention. 

Froio the foregoing views, expressed at greater laigth than was per- 
haps necessary, it foUows that the motion to set àside the order of the 
court remanding the cause must be denied; and it is so ordered. 
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Dj M. OsBORNB & €o. r. MissoDKi Pac. Ry. Cîo. 
I {Circuit Court. E. D. Mùsouri. Marcli U, 1889.) 

iNJtJNCTION — ReMBDT AT LaYT— DbLAT. 

Complainant, a property ow'ner on a street along'which défendant was about 
to construct a railroad traok, under aut'liority of tHé dly, ïiled its bill for éq- 
uitable relief, on the ground that its property would be damaged, and that 
compensation had not been paid as required as a condition précèdent by the 
State constitution, (Const. Mo. art. 2, §31;) but no application for atemporary 
injunction was made. and in tlie jnean time tlie track was laid, and in daily 
use. He.d, on final hearjng, that; the court would not grant an injunction, 
but would leave complainant to its remedy at law. 

In Equity. Bill for injunctioû. On final hearing. For opinion on 
demurrer to answer, see 35 Fed'. Rçp. 84. 

This was a bill to réstrain the laying of a railroad track along Gratiot 
street in the city of St. Louis, as authorized by a municipal ordinance 
and by the gênerai statutes of the state. Complainant owned a lot abut- 
ting on the street, on a portion of which lot it had erected a warehouse used 
for the storage of agricultural ûiachinery. It based its right to relief on 
the ground that the laying of a railroad track along the street in front of 
its property would eut olï access to one entrance of its warehouse, and 
lessen the market and rental value, of its property, and that under sec- 
tion 21, art. 2, of the constitution of the state of Missouri, the track in 
question could not lawfully be laid until such damages had been ascer- 
tâined and paid. Section 21 is as follôws: 

"Private property shall not bè taken'or damaged for public use wlthout jnst 
compensation. Such compensation shall be aacertainëd by a jury or board of 
commissioners, * * * and until the same shall be paid to the owner, or 
into court for the owner, the property shall not be disturbed, or the proprie- 
tary rights of the owner therein divested." 

Section 4, art. 12, Const. Mo., referred to in the opinion, contains the 
following provision: 

"The right of trial by jury shall be held inviolate in ail trials of claims for 
compensation, when, in the exercise of said riglit of eminent domain, ^nj In- 
corporated company shall be interested either for or against the exercise of 
said right." 

MUls & Flitcrafi, for complainant. 

Thomas J. Partis and Benneti Pike, for défendant. 

^ Thayer, J., (after stating the facts as above.") The first question that 
présents itself in this case, now that the évidence has been heard, is 
whether the complainant is entitled to équitable relief, even conceding 
that the laying of the track in and along Gratiot street did, to some ex- 
tent, damage complainant's property within the meaning of the constitu- 
tioh of the state. Article 2, § 21. It is most likely true, as claimed by 
complainant's counsel, that by virtue of section 4, art. 12, Const. Mo., 
complainant is entitled to hâve its damages assessed by a jury, and that 
the court cannot in this proceeding assess the damages sustained, and en- 
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ter a decree therefor, or make the right of the défendant to further use 
saidtrack dépendent upon its paying to complainant the sum so assessed. 
At ail events, the court does not feel warranted in exercising powers of 
the doubtful nature last suggested; therefore, if it grants any relief, it 
must be an order of injunction nestraining the défendant from using the 
Gratiot-Street track, until complainant's damages are duly assessed by a 
jury in some form of proceeding, and paid. Should the court, under 
the peculiarcircumstancesofthis case, grantsuch relief? Thetestimony 
no doubt tends to show that the existence of a railroad track in Gratiot 
Street lessens the value of complainant's property to some extent. Such 
dépréciation in the value of the property seems to be largely due to the 
fact that the track is not laid for the full distance in the center of the 
Street, but inclines to the north, and cuts the curb line at the west bound- 
ary of complainant's premises. That fact may lessen the value of the 
unimproved portion of complainant's lot, and render it less marketable 
than it would otherwise be. It may also be that the track along Gratiot 
Street slîghtly interfères with the convenient receipt and delivery of goods 
at the south entrance of complainant's building on said street. There is 
some testimony before the court to that eifect. But the inconvenience 
resulting from such interférence is evidently very slight. I will also add 
that it is by no means certain that the value of complainant's property 
is impaired in the manner above stated. Opinions pro and con were ex- 
pressed on that point by the varions witnesses. A jury, called to try the 
issue aùd àssess the damages, might reasonably find that no dairiage had 
been sustained iri conséquence pf the lay ing of the track, or that the dam- 
ages were inconsiderable. The court is of the opinion that the use of the 
track has not seriously obstructed, and will not in future seriously ob- 
strupt, access to complainant's premises, and that the damage done to 
its property in the way of lessening its market or rental value is in any 
event small. The bUl in the présent case was filed February 16, 1887, 
two days before the approyal by the may or of the city of St. Louis of the 
ordinance granting the défendant leave to lay the track in question. The 
track was notlaid, as the évidence shows, until March 20, 1887. When 
work was begun by the défendant on the track, no application was made 
for an injunction to stay opérations for the time being. The case was 
not bl'ëught tô a final hearing until nearly two years had elapsed, to-wit, 
January 31, 1889. Since the 20th of March, 1887, the track has been 
used dâily, and in the mean time complainant has made no appliwition 
for a temporary restraining order. If the court should at this late day 
enter a decree enjoining the useof the track, it would probably put third 
parties to gréât inconvenience, who are in a measure dépendent upon it 
either for shipments or for supplies. 

As the case stands, I know of no proceeding which the défendant can 
take to ôbtain an assessment of the damages, if any, that complainant 
h.a8or will suçtain by the location and opération of the track in Gratiot 
street. Complainant, on the othèr hand, has an adéquate and simple 
remedy by ah action at law to récover such damages. As I remarked 
whén this case w^as before me on demurrer to the answer, (35 Fed. Eep. 
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84,) the track was laid in pursuance of législative and municipal àulhor- 
ity, and is in no sensé a pUblic nuisance. Défendant has a right to use 
it, on condition, of course, of paying such damages as abutting proprie- 
tors may hâve sustained. Under the circuinstances, the court is of the 
opinion that an injunction ought to be denied, and the complainant re- 
mitted to its légal remedy. If it had made a seasonable application for 
a temporary injunction, when the bill was filed, or when défendant be- 
gan to construct the track, the court would undoubtedly hâve been au- 
thorized, on the averments of the bill and the" showing now made^ to 
grant such an order; but it does not foUow that it ought, for that reason, 
to grant an injunction now. Injunctive relief should be applied for sea- 
fionably. Even when there are some grounds for such relief, it is in a 
measure discretionary with the court to grant or withhold it. Basseit v. 
Manufacturing Co., 47 N. H. 436; RaUœay Co. v. Smith, 15 N. E. Rep. 
256; 2 Wood, Ry. Law, 794; 1 High, Inj. p. 7, § 7. For the reasons 
thus indicated I shall enter an order directing a dismissal of the biU, 
without préjudice to complainant's right to sue at law for the damages 
which it daims to hâve suffered. 



Hamilton Gas-Light & Coke Co. v. City of Hamilton. 
(Circuit Court, S. D. Ohio, W. D January 30, 1889.) 

Municipal Corpoeations— Gas Companibs— Exclusive Fbanchish. 

Rev. St. Ohio, § 3480, provides that, if a gas company neglects for six montbs 
to lay pipes and light streets after requirement and notification by the com- 
mon council of a city or town, the council may erect gas-works for lighting 
such streets and ail other streets not alreàdy lighted. Section 3483 provides 
that neglect by any company to furnish gas to citizens and other consumers, 
or to the municipal corporation, in accordance with the priées flzed by the 
council, shall forfeit ail rights of the gas company under its charter, and that 
the council may proceed to erect, or may empower any person to erect, gas- 
works for the supply of gas to auch corporation and to its citizens. Section 
2486 confers upon the council a gênerai power, to be exercised whenever 
deemed expédient and for the public good, to erect gas-works at the expense 
of the corporation, or to purchase any gas-works already erected in the cor- 
porate limits. Held, that although a company had erected gas works in a city 
by the authority of the city, and had complied with ail the requirements of 
the common council, there was uothing in the above sections which precluded 
the city from building its owu gas-works. 

Samb— Vested Rights. 

A company chartered under the laws of Ohfe for the manufacture of gas 
was authorized by a city to erect works, and occupy its streets for the purpose 
of laying pipes and gas-mains. The city flxed the price of gas, and directed 
the manner of laying mains, as it had authority to do; and from time to time 
made contracts with the company for lighting the streets. The last contract 
made flxed the price of gas for public and private consumption for a period 
of flve years, and required of the company, as a condition précèdent, that it 
should lay pipes for public lighting along streets where for long distances 
there was no private consumption. HtXd. that as the company dia not hâve 
the exclusive right to the use of the streets for laying gas-pipes, and the city 
was under no obligation to purchase gas from the companjr, no vested rights 



BAMILTON SAS-UGHT & COKE CO. V. CITY OF HAMILTON. 888 

of the latter were disturbed when, on thè termination of the flve-years con- 
tract, the city refused to take any more gas of the company, and determined 
to build ils own gas-works. 

In Equity. Motion for injunction. 

Thos. MUlikin, A. F. Hume, John T. Neîlan, and John F. Folletl, for com- 
plainant. 

E. E. Htdl, J. E. Neal, Morêy, Andrews & Mooney, and Israd WiUiams, 
for défendant. 

Sage, J. This is a motion for a temporary injunction. It appears 
from the bill that the complainant company was duly incorporated un- 
der the gênerai laws of the state of Ohio, and oi^anized in the city of 
Hamilton in the year 1855 for the purpose of manufacturing and sup- 
plying gas for the use of the city and of its inhabitants; and that the city 
by ordinance granted the use and occupation of its streefs, alleys, and 
public places for the laying of pipes and gas-mains. The complainant 
accepted the terms and conditions of the grant, and at large cost erected 
gas-works, provided the necessary machinery and appliances, and laid 
pipes and mains for the delivery of gas for public and private lighting. 
The défendant, for more than 30 years, bas accepted complainant's serv- 
ices in furnishing gas as aforesaid, bas repeatedly exercised its power, 
conferred by the laws of the state, over the complainant, fixing from 
time to time the price of gas for public and for private use, appointing gas 
inspectors, and compelling complainant, under its directions, to lay its 
mains; and there are at présent buried in the streets about 30 miles 
of gas-mains and pipes so laid, the same extending ail over said city, 
and covering its three and a half square miles of territory, défendant hav- 
ing compelled complainant to lay its mains along streets on which for 
long distances there are no buildings of any kind, and no private con- 
sumption of gas. Complainant further avers that by order of the défend- 
ant it bas erected upon said streets and connected with said mains 532 
public lamp-posts, with lamps, burners, and ail other appliances complète, 
the same being the property of the défendant; that its works are ample 
to supply ail the gas required for public and private use; that it bas al- 
ways complied with every condition and requirement imposed by its 
charter, or by law, or by the ordinances of the city, or by contract or 
otherwise, and that it is ready and willing to continue so to do, as it has 
repeatedly notified the défendant both before and after January 1, 1889. 
On the 27th day of November, 1883, the city council, by ordinance, 
fixed the price of gas for public and for private consumption for the period 
of five years from and after January 1, 1884, the ordinance also providing, 
as a condition précèdent to its taking effect, the laying of certain mains 
by complainant, which were required exclusively for street lamps along 
streets, a great portion whereof were without dwellings. The complain- 
ant assented in writing to the terms of said ordinance, and during the 
time that it remained in force laid, under the orders and direction of said 
city council, about eight miles of street mains as aforesaid. On the 2d 
of January, 1889, défendant notified complainant that it would no longer 
v.37p.no.l5— 63 
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receive or use any 6f the compfeinant's gas for any purpose; aild that ît 
would net pay for any gas farnished by complainant, nor wôuld it al- 
low or permit complainant to use any of said street lamps for the pur- 
pose of lighting the streets and public grounds and places of said city, 
after the Ist of Jànuary, 1889; and further ordered complainant to re- 
move without delay ail connections between said mains and said lamps, 
and Ordered and directed its servants and employés to light its public 
buildings by some means other than by complainant's gas. The bill 
further avers that the défendant, in furtherance of its purpose to light 
its streets, public grounds, and public places by other means than by 
complainant's gas, and intending to destroy complainant's property and 
investments in its said gas Works, mains, and pipes, "so acquired and 
made under the laws of the state of Ohio, and the ordinances of said 
city," has already passed an ordinance to issue $150,000 of its bonds to 
erect gas-works and manufacture its own gas, and lay gas-mains in said 
streets, inclading the streets already occupied by complainant's mains, 
and thereby forever deprive complainant of ail right to manufacture and 
supply gas for said public lighting, and that défendant now threatens to 
remove, and, unless restrained by the order ofthis court, will remove and 
disconnectall said lamp-posts and street lamps from their attachmentswith 
complainant's said mains, and provide some other means for temporarily 
lighting said streets and public grounds until said gas-works can becom- 
pleted, and then forever deprive complainant of ail rights acquired by its 
charter, and render its said property valueless, by taking away from com- 
plainant said public lighting, and also by entering into compétition with 
it for the private consumption of gas. The bill charges that said ordi- 
nances and proposed action of the défendant impair the obligation of its 
contract with thë complainant under which complainant's gas-works were 
constructed, and the investments of complainant's property were made; 
and that they are contrary to the provisions of section 10, art. 1, of the 
constitution of the United States, and, if carried into effect, will destroy 
the value of complainant's property, and convert the same to the use of 
the, défendant without due process of law, and in violation of the provis- 
ions of the fourteenth amendment of the constitution of the United States. 
Finally, the bill charges that no provision has been made by défendant 
for compensation to complainant for its property so proposed to be taken 
and appropriated for public use, and that, if said ordinances are per- 
mitted ,to be carried into effect, said property will be taken and appro- 
priated to public use without compensation to complainant, in violation 
6f the provision of the constitution of the United States. 

The défendant, admittingthe main facts stated in the bill, présents by 
affidavits copies of the contracts made in pursuance thereof, from time to 
tijne, by and between the city and the complainants, fixing the price of 
gas to private consumers, and the terms and conditions of public light- 
ing, and also of the orders and provisions for laying street mains. There 
is no controversy upon any materialfact, nor is there any claim that the 
complainant has at any time been in default, or failed or refused to per- 
form its contracts, or the orders of the city council. The défendant ad- 
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tniits thàt it has refùsed to réceive or pay for gas for the tise ot the cîty 
or for the iightiïig of its strèets from and after January 1, 1889, and that 
it intends to build and operate gas-works of its own to the exelusion of 
the camplainatit from any pufciio lighting, and it avows that it has no 
intention to buy or use any of the mains, pipes, or property of the com- 
plainant. 

The défendant further dénies the jurisdiction of this court, contending 
that it has the right and the power to do whatit proposes to do, and that 
the acts complained of do not impair any vested rights of the complain- 
ant, nor amount to an appropriation or deprivation of its property. If 
the défendant is right in this its contention, no fédéral question is in- 
volvedj and this court has no jurisdiction. But the statement of the de- 
fendant's propositions makes it clear that the question of jurisdiction is 
so intimately connected with the merits that the two must be considered 
together. The complainant was organized under a général law subject to 
amendment or repeal; the constitution of Ohio forbidding the passage of 
spécial acts conferring corporate powers, and providing that corporations 
may be tbrmed under gênerai laws, which may from time to time be al- 
tered or repealed. Thèse constilutional provisions by no means operate 
to prevent the acquisition of vested rights, nor do they authorize the im- 
pairment of those rights when once granted. There is no substantial dif- 
férence in this regard between a corporation chartered or organized un- 
der gênerai laws and subject to the constitutional provisions above quoted, 
and corporations organized under the old constitution, and under spécial 
charters, which reserved to the législature the right of amendment or re- 
peal. Vested rights are as secure in the one case as in the other; the 
material différence between the two being that under the new system the 
right and privilège to be incorporated is open to ail, whereas under the 
old System it was limited or might be limited to a favored few. The pro- 
visions of law in force when the complainant company was organized hâve 
been substantially carried forwàrd into subséquent acts, and they are to 
be found, without material change, in the Revised Statutes of Ohio, in 
the chapter relating to gas companies, beginning at section 2478, and in 
thechapter providing for lighting corporations, beginning at section 2492. 

The three sections upon which the questions décisive of this case arise 
are: 

First. Section 2480, which provides that if gas companies refuse or 
neglect for six months to lay pipes and light streets, alleys, or public 
grounds, after requirement and notification by the counciî, the council 
may lay pipes and erect gas-works for lighting such streets, alleys, or 
public grounds, and ail other streets, alleys, and public grounds not al- 
ready lighted; and such companies shall thereafter be preduded from 
using or occupying any of the streets, alleys, public grounds, or build- 
ings not already fumibhed with gas pipes of such companies. 

Second. Section 24^2 enaots that a neglect to furnish gas to the citizens 
and other consumera of gas, or to the corporation, by any company, in 
accordance with the priées fixed by the council, shall forfeit ail rights of 
the gas company under its charter, and that the council may proceed to 
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erect, or by ordinance empower any person to erect, gas-works for the 
supply of gas to such corporation and to its citizens, provided that noth- 
ing in this section or in section 2480 shall operate to impair any contract 
"heretofore" made between the municipal corporation and the gas Com- 
pany. 

Third. Section 2486 provides that the couneil of any city or village 
shall hâve power, whenever it may be deemed expédient and for the public 
good, to erect gas-works at the expansé of the corporation, or to purchase 
any gas-works already erected therein, 

Now it is claimed that section 2480, by application of the maxim eo- 
pressio vmius, exclxmo alterius, limits the power of the city to erect gas- 
works and lay pipes in the streets to the conditions expressed in the sec- 
tion. We are of opinion that the true construction of this section is that 
it States the only conditions, excepting those stated in section 2482, un- 
der which the city may erect gas-works and lay pipes for lighting streets, 
to the exclusion from those streets of a gas company already in opération 
and having its pipes laid in other streets. It is to be noted that under 
this section the city is empowered to laj' pipes in those streets and pub- 
lic places only which are not already lighted. Upon the failure or neg- 
lect for six months to furnish gas to the city and to provide consumers, 
the gas company, under section 2482, forfeits ail its corporate franchises 
and rights, and the city is authorized either to erect gas-works and sup- 
ply gas to the entire city, and to ail consumers, or to empower any per- 
son so to do. Section 2486 confers upon the city couneil a gênerai power, 
to be exercised whenever deemed expédient and for the public good, to erect 
gas-works at the expense of the corporation, or to purchase any gas-works 
already erected therein. This section was not enacted until after the 
complainant had built its works and entered upon the business of fur- 
nishing gas as aforesaid. The proposition that it confers only alterna- 
tive power, so that its true construction is that the city may erect gas- 
works if there be no gas company already established and in opération, 
and that, if there be such a gas company, the city has no power to erect 
Works excepting a^i provided in sections 2480 and 2482, butlsTimited to 
the authority to purchase the gas-works already erected therein, is not 
Sound. The true construction is too clearly indicated by the language 
of the section to be misunderstood. It means exactly what it says, that 
the city may either build or buy; and the city of Hamilton in this case 
is not precluded from building by the fact that it has authorized the com- 
plainant company to erect gas-works, and lay its pipes in the streets of 
the city, and that the company has not made itself liable to forfeiture 
under section 2480 or section 2482. 

Now, the complainant contends that, upon this construction, section 
2486 is in conflict with the constitution of the United States, because it 
interfères with its vested rights, and impairs its property, by diminish- 
ing, if not destroying, its value, and in effect appropriating it to public 
use without making compensation. The spécifications of this charge 
hâve already been stated as set forth in the bill. To clearly understand 
the matter certain propositions must be taken into account. 
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1. The complainant never had an exclusive right to the use of the 
streets of the city of Hamilton, for laying pipes for conveying gas. That 
was settled by State v. Coke Co., 18 Ohio St. 262. Section 2485, Re- 
vised Statutes of Ohio, which in terms prohibits the grant to any gas 
Company of an exclusive privilège to use the streets, alleys, and public 
places of the municipality for gas purposes, was enacted subséquent to 
the incorporation of the complainant; but the décision in 18 Ohio St. 
was based upon the law in force when the complainant was organized, 
and granted the use of the streets by the défendant. The city might 
therefore at any time haye authorized the use of the streets for that pur- 
pose by another and competing Company. 

2. The city, when it notified the complainant, on January 2, 1889, 
to sever the connections between its mains and the street lamps, which 
are the property of the city, and that it would no longer receive or pay 
for gas from the complainant, had no contractual relations with the com- 
plainant. The contract of January 1, 1884, for five years, had expired 
by its own limitation. The city had, from time to time, made gas con- 
tracts with the complainant, as it had authority to do. But it must be 
remembered that the power to make a contract necessarily im plies and 
includes the power to refuse to make a contract, and the city had there- 
fore the right to refuse to further contract with the défendant. 

3. There is nowhere in any statute, and there bas not been, any pro- 
vision requiring the city to take gas from the complainant any more than 
there is or bas beeu any provision requiring any citizen to take gas. 
Will it be for a moment contended that the complainant could maintain 
a suit for an injunction to restrain a citizen from refusing to take gas 
from it, or using coal oil or gasoline, or putting up his own gas-works, 
on his own promises, on the ground that the chartered rights of the com- 
plainant were thereby invaded, and the constitution of the United States 
violated? Would not the citizen, in such case, be entitled to at least 
suggest that he too had constitutional rights to be protected? 

4. Inasmuch as the city bas the right to permit the use of its streets 
by another gas company, and has also the right to purchase any gas-works 
erected within its limits, what is the différence in a légal or constitu- 
tional view, or so far as any impairment of the vested rights or property 
of the complainant is concemed, between its permitting another gas com- 
pany to erect its works and lay its pipes in the streets, and then pur- 
chasing those works and pipes for the purpose of itself manufacturing 
and selling gas, and itself in the first instance erecting gas-works, and 
operating them? 

5. The fact that the complainant, while the contract of January 1, 
1884, was in force, laid about eight miles of pipe, under orders from 
the city council, for lighting streets along which there were very few 
dwellings or buildings, and in many places, for considérable distances, 
none at ail, and that the loss of the street lighting will leave those pipes 
buried in the ground, unused, and comparatively valueless, while it indi- 
cates a great hardship, and we may admit also, for the sake of the argu- 
ment, a great injustice, it does not raise a constitutional question, orgive 
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this courtjurisdiction; fop,by the force of the propositions above stated, 
although the complainant was cOmpeUed under penalty of forfeiture to 
lay those pipes, it was cbmpèlled alsoto take the risk, which has ripened 
into certainty, that the city at the expiration of the contract would reiùse 
to renew it upon any terras, and woùld erect ils own works. 

6. If, as we hâve found, the city bas the right in its discrétion to erect 
gas-works, it necessarily foUows that it has the right to levy taxes to 
meet: the expense, and that the complainant's property within the city 
will be, precisely as aU other property, subject to that taxation. 

7. The authorities cited by complainant are not in conflict with the 
above propositions. In Gas Go. v. Louimma, etc.. Go., 116 U. S. 650, 
6 Sup. Ct. Rep. 252, the gas company was incorporated with the exclu- 
sive privilège of making and selling gas in New Orléans, and ita faubourgs, 
and in Lafayette, for a terni of years, ând this exclusive privilège was 
the basis of the décision. In Greenwood v. Frdgkt Go., 105 U. S. 13, 
the charter of the street-railroad company was spécial, and without any 
réservation of the right of repeal, and it was held that a repeal and at- 
tempted transfer of the company's franchises and track to another im- 
paired the obligation of the contract with the company. In New Jersey 
v. Yard, 95 U. S. 104, it was held that the right to alter, amend, or re- 
peal was not reserved. In Water-Works Oo. v. Eivers, 115 U. S. 674, 6 
Sup. Ct. Rep. 273, the company had by législative grant an exclusive 
right to supply water to themunicipality; and such was also the fact in 
Gas Go. V. Gas Co., 115 Û. S. 683, 6 Sup. Ct. Rep. 265. In Sdbert v. 
Lewis, 122 U. S. 284, 7 Sup. Ct. Rep. 1190, the holding that "the rem- 
edy subsisting in a state when and where a contract is made and is to 
be performed is a part of its obligation, and that any subséquent law of 
the state, which so affects that remedy as substantiaUy to impair and 
iessen the value of the contract, is forbidden by the constitution, and is 
therefore void," does not afïect this case for the reason that hère no con- 
tract is violated. The right of complainant to furnish gas to citizens 
and other private consumers is not attacked nor threateued. Ail that is 
done is the refusai of the city to contract for or receive or pay for gas for 
its own use, and the déclaration of its intention to erect works and enter 
into compétition with the complainant for the supply of gas for private 
consumption, and each of thèse things it has a right to do. In Water- 
Works Co. V. Atlantic Œty, 6 Atl. Rep. 24, the city had exhausted its power 
as to providing a water supply, and the complainant's franchise was ex- 
clusive. In the Binghamton Bridge Case, 3 Wall. 51, the company was 
granted the franchise to build a bridge across a river in New York, and 
the charter provided that it should be unlawful for any one to erect a 
bridge or establish a ferry within a distance of two miles on that river. 
In this case there is no exclusive grant to the complainant, and no obli- 
gation imposed upon the défendant to buy the complainant's gas. More- 
over, the complainant was always liable to compétition. The circuit 
judge concurs in the opinion that no fédéral questioiï is involved in this 
cause, and that this court bas therefore no jurisdiction. The motion 
for a temporary injunction is overruled, and the bill dismissed. 
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Thomas et al. v. St. Louis & C. R. Co. et al. 

(Circuit Court, S. D. Illinois. February 9, 1889.) 

Eminbnt Domaik—Feerieb—Recbitbks— Sales. 

While the Illinois water-craft act (act July 1, 1877) may prohibit the peti- 
tioner railroad companies from condemning land on the Ohio river at Cairo 
for purposes of a ferry landing, yet where a leasehold interest in the land 
Bought to be condemned is in the custody of receivers of this court, and ail 
parties interested are before the court, leave will be granted the petitioners 
to purchase the unexpired leasehold interest in the land mentioned in the pé- 
tition, if the sale will not be detrimental to the interests of stockholders and 
creditors of the insolvent 

Condemnation Proceedings. 
Before Gbesham and Allen, JJ. 
John M. BuU&r and Samvd P. Wheder, for complaînant. 
E. L. Russelli John M. Lansden, and Greene de Hvmphrey, for défend- 
ants. 

Geksham, J.j (praUy.) The Cairo Transfer Company leased to the 
Cairo, Vincennes & Chicago Railroad Company, for 10 years, a pièce of 
land on the bank of the Ohio river at Cairo, upon which the latter Com- 
pany constructed an inclined track, to enable it to transfer its cars tp 
roads terminating on the opposite side of the river, and receive cars from 
that side. The St. Louis & Cairo Railroad Company owns a line of 
roàd terminating at Cairo, which it leased to the Mobile & Ohio Rail- 
road Company, whose road terminâtes on the south side of the river, 
immediately opposite Cairo, and thèse two latter companies are seeking 
by this proceeding to coudemn part of the land owned by the Cairo 
Transfer Company, and the leasehold interest of the Cairo, VinceOties & 
Chicago Railroad Company in thesame, to enable the petitioners to con- 
struct an incline and landing for the transfer of their cars, and thua 
avoid the alleged unreasonable charges which are exacted by the owii- 
ers of the présent transfer facilities. The législature of Illinois, on July 
1, 1877, passed an act known as the "Water-Craft Act," the first section 
of which reads: 

"Be it enacted by the people d£ the state of Illinois, represented in tbe gên- 
erai assembly, that ail railroad companies incorporated under tbe laws of tbia 
state, having a terminus iipon any navigable river bordering on the state, 
shall hâve power to own for their own use any water-craft necessary in car- 
rying across such river any cars, property, or passengers transported over 
their line, or transported over any railroad terminating on the opposite side 
of such river, tp be transported over their Unes: provided, that no right shall 
eXist under this act tocondemn any real estâte for landing for such vvater- 
craft, or for any other purpose, and this act shall only apply to such railroad 
companies as own the landing for such water-craft." 

After describing the lands sought to be condemned the pétition states: 

"That the business and opération of your petitioner's railroad requires tbo 

construction of a railroad incline on the Ohio river, In the city of Cairo, for 

tbe transfer of cars acruss said river and the Mississippi river, and to connect 
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with sîmilar raîlroad inclines of other railroads now in use on the otlier sida 
of siich river." 

This is not an effort to condemn land to enable the petitioners to con- 
struct an incline down to an existing ferry landing. There is no ferry 
landing or structure upon the groundsought to be condemned, and the 
petitioners are therefore seeking to condemn land for a landing, as well 
as land to reach a landing. When this question was before us last year, 
(Railroad Co. v. Thomas, 34 Fed. Kep. 774,) I stated that I thought it 
was within the water-craft act, and I still think so. The district judge. 
liowever, is of opinion that the facts stated in the pétition do not bring 
it within that act. It may be that the act is not an obstacle to the con- 
demnation of land to enable a railroad company to reach an established 
ferry, as such a proceeding would not be an appropriation of land for a 
landing; but that question is not before us. It is conceded that there is 
no ferry landing or superstructure upon the land sought to be condemned, 
and it follows that the petitioners are seeking to appropriate land for 
a landing, which is expressly prohibited by the statute. If it be true 
— as we think it is — that, independent of the water-craft act, railroad 
companies in this state may condemn land bordering upon the Ohio 
and Mississippi rivers, and construct thereon wharf-boats, warehouses, 
and docks, when necessary in the management of their business, this 
\9 not a proceeding for that purpose. The land leased by the Cairo 
Transfer Company to the Cairo & Vincennes Railroad Company, includ- 
. iiig the lands sought to be condemned, is now in the custody of Tracy 
& Thomas, as receivers of this court under the lease, more than one-half 
of which has expired. Presumably the lessee is insolvent, and it will 
be necessary to sell its property and franchises, and distribute the pro- 
ceeds among creditors according to their rights and equities, unless some 
plan of reorganization shall be agreed upon which will. render a sale un- 
necessary. The fee and leasehold, and ail parties interested in both, are 
before the court, and if it is satisfied that the petitioners need the land for 
the purpose stated, and that the interest of the lessee in it can be sold 
without injury to the rights of others, the court can and should direct 
its sale. Such action should not be taken, however, if it would injure 
the just rights or interests of creditors and stoekholders. Leave will be 
granted the petitioners, if they désire it, to make application to pur- 
chase the unexpired leasehold interest in the land described in the pé- 
tition. Section 1, art. 11, Const. 111., déclares that the charter of cor- 
porations shall not be extended by spécial laws, and section 22, art. 4, 
déclares that the gênerai assembly shall pass no local or spécial laws 
granting to any corporation, association, or individual any spécial 'or 
exclusive privilège, immunity, or franchise. If prior to the passage of 
the water-craft act railroad corporations were not authorized to own 
ferry landings and ferry-boats, and operate them as provided in that 
act, then it conferred the right or franchise to do so upon such compa- 
nies only as then owned land on the rivers bordering the state, and 
-such as might thereafter be able to acquire it by purchase. AU com- 
panies then not owning land upon the banks of such rivers, and unable 
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to purchase it, were denied the right to exercise the new franchise. 
The act was undoubtedly in'tended to benefit a particular road or roads 
against ail others. In the very nature of things, the conditions which 
entitled corporations to enjoy the additional privilège or franchise can 
exist al very few points on the bord ers of Illinois, and it is admitted in 
argument that Cairo is the only point at which they do exist. If the 
petitioiiers are unable, as they seera to be, to avail themselves of the ben- 
efit of the water-craft act by purchasing land, then they are denied the 
right of transferring their cars to the opposite side of the river, unless 
they pay tribute to the owners of the présent facilities on such terms as 
they choose to impose. While the water-craft act does not purport to 
be a spécial or local statute, it is within the spirit of the constitutional 
provisions referred to, and we are inclined to believe that it is also within 
their letter. Courts cannot be expected to look with favor upon législa- 
tion which is intended to benefit a particular road or roads as against ail 
others and the public; but, inasmuch as this question has not been dis- 
cussed by counsel, we are not prepared to hold that the act is unconsti- 
tutional. No order will be entered until the court is informed that the 
parties are unable to agrée upon a settlement. 



Paddock v. Atchison, T. & S. F. R. Co. d al. 

(Cireuit Court, W. D. Missouri, W. D. March 16, 1889.) 

1. Cabbiebb op Passengers— Ejection from Tbain— Small-Pox. 

Wbere a passenger on a train breaks out with éruptions, and the best méd- 
ical advlce that can be and is obtained is unable to disclose whether they pro- 
ceed from small-pox, and where from any prior conduct of such passenger, or 
any statement hehad made, there is awellgrounded, clear, and honest belief 
that small-pox is developing, the ojficers of the train are justilied in eiecting 
him; but they must eject him where there is every reasonable ground to be- 
lieve that he can find accommodations. 

8. SaMB — LlABILITY. 

Where a passenger is wrongf uUy expelled from a Pullman car of a train by 
the offlcers of the company operatin^ the road, the Pullman Car Company is 
not liable; and, if expelled by the ofiicers of the latter, the railrofid company 
is not liable. 
8. Samb— Damages— Mbasuke. 

The measure of damages for wrongful éjection from a train is the amount 
paid out for resulting expenses, the value of the time loat, and compensation 
for pain and suSering which resuit from the expulsion, and for any perma- 
nent injury resulting therefrom. 

At Law. 

Action by Thomas W. Paddock against the Atchison, Topeka & Santa 
Fe Railroad Company, and Pullman's Palace Car Company, for damages 
for ejectment from a train. 

Lewis, Buxton & Lewis and 0. M. Barbour, for plaintifF. 

Geo. R. Peck and Gardiner Lathrop, for Atchison, Topeka & Santa Fe 
Railroad Company. 
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John S. Runnelk, for Pullman's Palace Car Company. 

Beewer, Z., {prcMy charging jury.') . The plaintiff, who waa a passen- 
ger in a Pullman palace car on the trttin of one of the défendants, the 
Santa Fe Railroad Company, from the Pacific coast towards Kansas City, 
brings this suit, and says that he was forcibly removed from that car, 
and that by reason of such removal he has suffered damages. I may pre- 
mise by saying that some questions hâve been suggested by counsel in 
respect to whioh you need pay no attention. Tlie matter of the tickets 
you may lay to one side, under the case as it now stands, the pleadings, 
and the évidence. 

The first question is whether he was expelled, or whether he volun- 
tarily left the train. That is a question of fact. The testiraony you 
bave heard, and nearly ail of it to-day, so that it is fresh in your minds. 
•It would be useless for me to repeat it, and the question of fact in that 
respect is, did this plaintiff, when he got to Las Vegas, leave the train 
of his own volition, or was he put off? If he left of his own choice, 
freely, he cannot recover any damages. If he was expelled, — thatis, if 
he was forcibly put off the train,— thenthç question arises,bywhom was 
he expelled? Was he expelled by the ofiBcers or agents of the railroad 
Company, or by the oflBcers or agents of the Pullman company? If he 
was expelled solely by the officers of the one company, and the officers 
of the other company had nothing to do with it, then that other com- 
pany is notliable. ' That is a question of fact for you to Èèttle also. If 
he were forcibly expelled by the officers of either company, then the 
défendants say they had a right to remove him, and that it was done 
without unnecessary force, and with no personal injury; that ail that 
was done, if there was a forcible removal, was just simply that he was 
required to leave the train, and that they had a right to do it, and that 
it was their duty to do it, under the circumstauces. They say that at 
the time, or just prior to the time, of the removal there had developed what 
they thoUght, and what the people in the cars thought, might be small- 
pox — a loathsome, contagions, infections disease, — and that what they 
did, if there was a forcible removal, was for the safety of the other passen- 
geïs, and as a part of their duty. If the plaintiff had been in factbreaking 
oùt with the smaU-pox, — a loathsome and contagious disease, — then, un- 
questionably, it was the duty, as well as the right, of the railroad com- 
pany to protect the other passengers in the best way possible at the time. 
If i{ was necessary to remoVe him it was its duty to remove him in order 
to protect the other passengers; for while, when it takes a passenger, it is 
its duty to carry him safely to the end of his journey, yet itis equally its 
duty to carry the other passengers safely. If a man should become drunk 
: and quarrelsome, or boisterous, on the train, or if he breaks out with a 
•loathsome and contagions disease, it is its duty to protect the other pas- 
sengers from the misconduct or misfortUne of this one passenger. But 
it appears from the testimony that, whatever the symptoms may hâve 
been,^-eruptions, etc.,— nthere was in faCt no small-pox; that it tumed 
out afterwards to be a case of nieasles, and only that. Now, that is not 
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the loathsome disease as èalls forsuch trealment as small-pox. ' Of éottrse 
you ail understand that. But in that respedt the iaw is this. If a, pas- 
senger breaks out with éruptions which the best médical ad vice that can 
be and is obtained is unable to disclose whether they proceed from small- 
pox; and if, from any prior conduct of the plaintiff, or from auy state- 
ment he had made, there is a well-grpunded, clear, and houest belief 
that small-pox was developing itself, then theofficers of the company are 
justified in removing him from the train, although afterwards it may 
turn out that they were mistaken. I do not mean to say, of coursé, that 
any mère guess or surmise or suspicion that it may be small-pox would 
justify such action; but when the advice of the best physicians at hand 
is obtained, and the past history of the plaintiff, as disclosed by him- 
self, or as known to the ofBcers of the company, créâtes a well-grouhded, 
a clear and honest belief that that which is breaking out on the passen- 
ger is a case of small-pox, then they are justified in acting upon that 
conviction as though it were small-pox. They are under no obligations 
to wait uûtil the disease bas gone so far that the lives and the health of 
ail the other passengers become endangered. Of course, in the exercise of 
this right, and the discharge of this duty for the protection of the health 
and sal'ety of the other passengers, they may not act wantonly, or reck-' 
lessly, or with disregard of the safety or comfort of the passenger re- 
moved. Takeanother illustration: Suppose aman on the train becomes 
boisterous from drunkenness, becomes quarrelsome, so as to endanger the 
lives of passengers. It would be a very extrême case that would justify 
the conductor in putting him off the train out on the prairie, and far 
from the conveniences of a town or village. But, when the train reaches 
a city or stopping- place where he could be taken care of, the duty of the 
railroad company is conipleted when it puts such drunk and quarrelsome 
passenger off the train. It is not its duty to go beyond that, for its bus- 
iness is only that of a common carrier, and it is not under any other ob- 
ligation. And so, in this case, if you should find ail thèse things; if you 
shpuld find that the plaintifl'was forcibly removed, and that he was re- 
moved because there was, as indicated, a well-grounded' belief that he 
was breaking out with the small-pox; and if there was no other reasona- 
ble way of protecting the other passengers from danger, — then its duty 
was to put him off ,at some place where he could find accommodations, 
or where there was reasonable ground to believe he could find accommo- 
dations. It could not stop out on the prairie, and put him off where 
there was only a hamlet pr a single house, where he could not possibly 
obtain médical attendance; but it could put him off where there wais ev- 
ery reasonable ground to beliéve that he could procure médical attend- 
ance, and anaple accommodations; and, if it there removed him from the 
train without unnecessary force, it has discharged its fùU measure of 
duty. Those are ail the questions of Iaw. 

On the question of damages, if you find for the plaintiff, you hâve the 
right to take intoaccouritall the jnoney he has paid out nçfees^rily in 
expenses, and the value of the time which he lost by reason of fais déten- 
tion; and you wiE take into considération the paiû;atid strffëiiiîg'which 
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he endured conséquent upon his removal. I do not mean to say that 
that pain and sufféring and injury which would come in the natural 
course of events from the disease would be damages for which the rail- 
road Company would be responsible; but anything which came by any 
increase in the disease, aggrayated by the expulsion, or brought about 
by the expulsion. And so any permanent or continued injury to his 
System which has flowed from that act in any way is to be taken into 
account. Of course, as to the mère claim for nioney spent, and the value 
pf his time, that is a matter of mathematical calculation, and of easy com- 
putation; but the other matter is a matter left to the solemn judgment of 
12men laken from the body of the country to say whatis fair compensa- 
tion. If you find for the plaintiff, the form of your verdict will be: 

■"We, the jury, find for the plaintifF, and assess his damages at $ ," 

naming the sum you fix upon; provided you find against both defend- 
a,nts. If you find against one of the défendants, the form of your verdict 
will be: "We, the jury, find for the plaintiff as against ," nam- 
ing it, such défendant, "and assess his damages at $ -." If you 

find. for the défendants your verdict will be: "We, the jury, find for the 
défendants." In either case you will sign same with the name of one of 
your number as foreman. 



Eastman et al. v. Sherey. 
(Circuit Court, E. D. Wîscmsin. February 25, 1889.) 

1. COSTS— RiGHT TO COSTS IN FEDERAL COUBTS. 

. R«v. St. U. s. § 968, providing that a plaintiff recovering less than $500 in 
^ . a case which cannot be brought in a fédéral court unless the matter in dispute, 

exclusive of costs, exceed that sum, shall not be allowed costs, was talienfrom 

the judiciâry act of Septembër 24, 1789, which placed the minimum jurisdic- 
< tional amountat $500. It was not changed when the minimum amount was 

chànged by act March 3, 1887. Held, tliat the courts cannot construe it, as 

changea, to conform to the new amount. 

S.\ WiTNESS'-^FebS— VOLUNTARY ATTEND ANCE. 

:, : : Witnesses may become entitled to fees as having attended a fédéral court 
' "pursuant to law, " thoagh they hâve done so voluntarily, without being sub- 
pcBhaèd. 

8/ SAME-^MltEAGB. 

i, ; Bev. St. u. 8. ^ 848, allo^^s a witness mileage to and from his résidence. 
. 8,eotion 878 provides that a subpœra may run into another district as to wit- 

nesses living not more than 100 miles from the place of trial. Section 863 au- 
' thbrizès dépositions by witnesses living more than that distance. Held, that 

witnesses voluntarily attending a court more than 100 miles distant from their 

résidences can only recover mileage for 100 miles. 

. AtLaw.., On motion to tax costs. 

, Tréspass by Charles E. Eastman and Peter McArthur against Harry 
Shefry. Verdict for plaintifl". 
jlAfr.^/SutA^iaiirf, for plain^tiff. , . 
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Mr. Hooper, for défendant. 

Jenkins, J. Subséquent to the judiciary act of March 3, 1887, (24 
St. at Large, 552,) the plaintiffs brought suit in trespass, claiming 
damages in $5,000. At the trial they recovered over $500, and less 
than the sum limited by the statute. 

1. It is now objected for the défendant that the plaintiffs are not en- 
titled to costs. By Rev. St. § 968, it is provided that a plaintiff recov- 
ering less than $500 in a case which cannot be brought in a fédéral court 
unless the ûiatter in dispute, exclusive of costs, exceed that sum, shaU 
not be allowed, but, at the discrétion of the court, may be adjudged to 
pay, costs. This provision is first found in the judiciary act of the 24th 
of September, 1789, by which act the minimum jurisdictional amount 
is placed at $500, exclusive of costs. It cannot be denied that the then 
design of the législative authority was to deny costs in every case where 
the recovery did not equal the amount necessary to confer jurisdictiôn, 
although the damages laid might show jurisdictiôn by the record. Upon 
change of the minimum amount essential to jurisdictiôn, this restriction 
as to costs, either by design or misprision, remained unaltered. It was 
not changed to conform to the changed conditions of jurisdictiôn. It is 
urged that by analogy he who recovers less than the présent jurisdictional 
Hmit should not recover costs, notwithstanding the provisions of section 
968 remain unchanged. It must be borne in mind that at common law 
eostswere unknown. They are the créature of statute. It rests with 
législative authority to grant or deny them, and to détermine in what 
cases, and under what circumstances, they should be allowed. It may 
seem apprppriate that tbis law should be altered to conform to changed 
conditions. That, however, is matter forthe législative, not the judicial, 
authority. Courts can only administer the law as it is found. The plain- 
tiff must be held to be entitled to costs. 

2. Certain witnesses, résident without the district, and not within 100 
miles of the place of trial, attended at the trial voluntarily, and not under 
subpœna. It is objected that fées and mileage may not be allowed for 
such witnesses, or, if taxable, that mileage should be restricted to 100 
miles. Upon both of thèse questions there exists much conflict in the 
varions circuits. The cases are assembled in U. S. v. Sanbom, 28 Fed. 
Rep. 299; Spaulding v. Tucker, 2 Sawy. 50; Haines v. McLaughlin, 29 
Fed. Rep. 70; The Vemon, 36 Fed. Rep. 113, — where the argument on 
both sides is well presented. It needs only to étate the conclusions to 
which my mind is constrained upon a careful considération of thé ques- 
tionSi The conclusion that a witness attends "pursuant to law" only 
When présent in obédience to a subpœna is, to my thinking, quitè too 
narrow a construction of the statute. The object of the law is to reim- 
burse the prevailing party for the necessary expenses of his évidence. 
The only purpose of the writ is to compel attendance. But, voluntarily 
attehding, the witness is clothed with àU th'e immunities of a wittiess 
seryed with process. He subjectshimselfto the jurisdictiôn ofthe> court, 
and, when sworn, is subject to like penalties and protection asoQe at^ 
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tending in obédience to a writ. He attends pursuânt to law wheri he 
subjects himself to the law. He waives the formai service of the writ. 
That is watter personaJ to himself and to the party who calls him. 

As to the remaining question, I am of opinion that in case of a witnesa 
résident without the district the mileage must be restricted to not ex- 
ceeding 100 miles. The varions statutory provisions governing the sub- 
ject are in pari materia, and to be construed together. By section 848 
mileage îs allowed for going from and returning to the place of résidence 
ofthe witness. By section 876 the writ of subpœna may run into another 
distriqt as to witnesses living at a distance not exceeding 100 miles from 
the, place of trial. Section 863 authorizes the déposition of witnesses 
résident more than 100 miles from the place of trial. It seems clear to 
me that congress intended to alLow mileage only to the extent that a sub- 
pœna would run. The statuts should be read as though the words 
" within the jurisdiction of a writ of subpœna " were added to section 848. 
A différent construction would open the door to great abuses. A defeated 
party might be charged with the mileage of witnesses from across the sea, 
or from distaût points in the United States, rendering litigation oppress- 
ive, if not ruinous. As the testimony of witnesses résident more than 
100 miles from the place of trial may be taken by déposition, I think it 
was designed to limit the mileage to the running of the writ of subpœna. 
It may be that oral évidence ddivered in court is more potential than 
that taken by déposition. That considération, however, should notavail 
to a construction of the statute that would work oppression. The law 
bas provided an inexpensive mode of obtaining the testimony of non- 
resident witnesses. If personal attendance at the trial is deemed essen- 
tial, the expense, except as to 100 miles, should be borne by the party 
inducing such attendance. 



The City of Salem. 
(District Court, D. Oregohi February 19, 1889.) 

1, Navigabi,b Watékb— Interstate Resulations. 

The power to regalate commerce among the several states comprehends the 
power to regulate the navigable watçrs of the United States on wliich such 
commerce may be or is carried. and to this end congress may make any régu- 
lation concfeming such navigation, includihg the vessels engaged therein, as 
may be necessary and proper to secure and maintain tbesafety and conven- 
ience of the water-way; which régulations are so far applicable to vessels en- 
gaged only iu'intrastate commerce tbereon as to those engaged in Interstate 
commerce. ; ' 

2. Same— Carriers op Passengbbs. 

. The, regijl^\iion contained in section 4465 ofthe Retised Statntes.forbidding 
a steam-boat to carry more passengers than allowed in her certiflcate of in- 
spection, AeMtp àpply to such boats engaged in carrying passengers on a 
navigable water of the United States between ports of the same state only. 

{Byllabui bu the GoWU) 
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At Law. 

W. Scott Beehe, for lïbelant. 

(SiarkaJ. Macdougall, for owner and claîmant. 

Deady, J. This suit is brought by the libelant, A. F. Beed, against 
the steam-boat Gity of Salem and Robert Thompson, her owner, to re- 
cover sundry penalties for carrying more passengers than is allowed by 
the vessel's certificate of inspeption. 

An exception is filed to the libel, to the effect that the transportation 
-of passengers in question was whoUy within the state, and is therefore 
not within the grant of power to congress to regulate commerce hor the 
jurisdiction of this court. 

Section 4399 of the Revised Statutes déclares: "Every vessel propelled 
in whole or in part by steam shall be deemed a steam-vessel within the 
meaning of this title," (52 ;) and section 4400 of the same provides: "Ail 
Bteam-vessels navigating any of the waters of the United States which are 
common highways of commerce, or open to gênerai, or compétitive nav- 
igation, excepting public vessels of the United States, vessels of other 
«ountrieSï and boats * * * for navigating canals, shall be subject 
"to the provisions of this title" (52.) 

It is also provided in this title that there shaU be an inspector of hulls, 
.and one of boilers, in each district, who shall inspect ail steam-vessels, 
and when they "approve a vessel and her equipment" they shall make 
a certificate to the collecter to that effect. Section 4421, Rev. St. 

In case of a steamer ^'carrying passengers, other than ferry-boats, the 
number of passengers of each class that any such steamer has accommo- 
dation for and can carry with prudence and safety" shall be stated in 
said certificate, (section 4466, Id.;) and, if any steamer shall "take on 
board" any more passengers than the number stated in the certificate of 
inspection, the owner shall be liable to any person who may sue for the 
same in the penalty of $10 for each such passenger, (section 4465, Id.,) 
.and such penalties shall be a lien on the vessel. (Section 4469, Id.) '■ 

It appears from the libel that on July 4, 1888, the City of Salem wàs 
a vesselwhoUy propelled by steam, and engaged in navigating the Wall- 
amet river, and was duly enroUed and licensed therefor; that by her cer- 
tificate of inspection she was only entitled to carry 60 passengers; that 
-on said day said vessel was engaged in carrying passengers from the port 
of Portland to other points and places on said river, and within this dis- 
trict, and did on four such trips carry, in the aggregate, 2910 more pas- 
sengers than allowed by her certificate. 

The précise question raised in this case has never been passed on by 
the suprême court. In the district courts there hâve been apparently 
■conflicting décisions on the point. 

In The Orclna Green, 20 Fed. Rep. 901, it was held that a steam-boat 

""regularly enroUed and licensed" for the navigation of the Ohio river, 

^'and subject to the laws of congress," was not liable under section 4492 

-of the Revised Statutes for carrying passengers in barges in tow, the same 

jaot being equipped as prescribed by the supervising inspectots, between 
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différent ports of the same state. But the opinion leaves it in doubt 
whether the steam-boat would be liable for carrying passengers on her 
own decks between the same points, contrary to the laws of the United 
States on the subject. 

After substantially admitting that congress has the power to prescribe 
the law of the highway, so far as may be necessary to protect interstate 
commerce, the cOurt says: 

"ïhe steamer which had thèse barges in tow being subject to the naviga- 
tion laws of the United States, the mers fact that she took in tow the barges 
had nothing to do with any interférence with the proper navigation of the 
Ohio river. " 

In U. S. V. Ferry Co., 21 Fed. Rep. 331, it was held that the owners 
of the vessel engaged in navigating the waters of the Mississippi, carrying 
passengers between two ports in the state of lowa, in excess of the num- 
ber authorized by a permit issued under section 4466 of the Revised 
Statutes, are liable for the penalties prescribed in section 4500 of the 
samCi 

The court held that congress has power to regulate the navigation of 
vessels on the navigable waters of the United States, when engaged ex- 
clusively in interstate commerce, and that when a steam ferry-boat, con- 
trary to section 4466 of the Revised Statutes, carries passengers between 
ports of the same state, in excess of the number allowed in her permit, 
she is guilty of a marine tort, and a district court of the United States 
has jurisdiction of a suit in ad mirai tyagainst her owners to recover the 
penalty prescribed by section 4500 of the Revised Statutes for the same. 

In Wie Seneca, 1 Biss. 371, it was held that a steam-boat employed in 
carrying passengers between two ports of the state of Wisconsin was not 
liable to a penalty ibr not having her hull and boilers inspected under 
the steam-boat act of 1852. 

In the case of The Oyster Police Steamers ofMaryland, 31 Fed. Rep. 763, 
it was held that three steam- vessels belonging to the state of Maryland, 
not engaged in carrying freight or passengers, but used to enforce the state 
fisherylaws in the Chesapeake bay, are liable to the penalties prescribed 
by section 4499 of the Revised Statutes, for failing to hâve their huUs 
and boilers inspected by the United States inspectors, under sections 
4417 and 4418 of the Revised Statutes. 

The court held that the "suprême and exclusive control" of congress 
of the navigable waters of the United States "might be defeated or ren- 
dered less effective for its objecta if there were to be recognized a class of 
vessels privileged to use them, without being subject to those provisions 
which congress détermines are required for the safety of ail. I am there- 
fore unable to assent to the contention that the fact that the vessels in 
the présent case are not used in commerce, but solely for the police pur- 
poses of the fishery force, prevents congress from having the constitutional 
power to legisJate with regard to them. It is not their use, but the fact 
thiit they navigate the highways ôf commerce, which brings them within 
the constitutional grant of power, and within the language of section 
4400 of the act of congress." 
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In Lard v. Steam-Shîp Co., 102 U. S. 641, it was held by the suprême 
court, in the language of the syllabus, that "while navigating the high 
seas, between ports of the same state, a vessel of the United States is, 
together with the business in which she is engaged, subject to the regu- 
lative power of congress." 

Mr. Chief Justice Waite, in speaking for the court said, in substance, 
that the Ventura, while navigating the Pacific océan, although bound 
from and to ports in the state of California, was without the state, aild 
on a highway of nations, and therefore "engaged in commerce with for- 
eign nations, and as such she and the business in which she was engaged 
were subject to the regulating power of congress." 

This case falls with in the language of the statute (sections 4399, 4400, 
Rev. St.) deâning what vessels shall be subject to the provisions of 
title62. 

The City of Salem is a vessel propelled by steam. On the occasion in 
question she was navigating the Wallamet river, a navigable water of the 
United States, (_Hatch v. Bridge Co., 7 Sawy. 136, 6 Fed. Rep. 326; 
Bridge Co. v. Hatch, 9 Sawy. 648 , 1 9 Fed . Rep. 347 ,) which " is a common 
highway of commerce, and open to gênerai and compétitive navigation." 

Unless the act of congress, so far as the carriage of the passengers in 
question is concerned, is uncoustitutional, the vessel is liable for the pen- 
alties prescribed for carrying more passengers than the law allows. 

In my judgment, the solution of this question dtepends wholly on 
whether the régulation limiting the number of passengers which a steam- 
boat may carry over a navigable water of the United States, between porta 
of the same state, is necessary to maintain this highwaj' of foreign and in- 
terstate commerce in a safe and désirable condition for the use of vessels 
and persons engaged in the same. 

The power to make this régulation cannot, in my judgment, bederived 
frôm the grant of admiralty jurisdiction. The admiralty jurisdiction of 
the United States is a part of its judicial power, and not its législative. 
It extends "to ail cases of admiralty and maritime jurisdiction." Const. 
U. S. art. 3, § 2. And while it does not authorize congress to create ad- 
miralty cases, yet, if in the exercise of its power derived from other 
clauses of the constitution, it should do so, as the po'^er to regulate com- 
merce, the grant of judicial power would extend to them, and include 
them, because in their nature and constituents they would be cases of ad- 
miralty and maritime jurisdiction. 

Take this case as an illustration. The City of Salem is alleged to hâve 
violated a law of the United States, to which a penalty is affixed, and 
made a lien on the vessel. The act was committed on a navigable water 
of the United States, and the admiralty bas jurisdiction of the case, to 
hear and détermine it. But if congress had not the power to pass the 
law in question the suit must fail, because no wrong was in fact com- 
mitted. 

The power to make this régulation must be derived, if at ail, from the 
power granted to congress "to regulate commerce with foreign nations, 
aud among the several states." Id. art. 1, § 8. 
v.37F.no.l5 — 54 
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In Gûmanv. PhUaddphîa, 3 Wall. 724, Mr. Justice Swaynb, speftMng 
for the court, said: 

"The power to regulate commerce comprehends thecOntrolfor thatpurpose, 
and to the extent necessary, of ail navigable waters o£ the United States which 
are accessible from a state other than thoae in which they lie. For this pur- 
pose they are the public property of the nation, and subject to ail the requi- 
site législation of congress." 

And in the case of The Daniel Bail, 10 Wall. 564, Mr. Justice Field, 
speaking for the court, said: 

"The power to regulate commerce authorizes appiopriate législation for the 
protection of either interstate or foreign commerce, and for that purpose suoh 
législation as will insure the convenient or safe navigation of ail navigable 
waters of the United States, whetherthat législation consists in regulating the 
removal of obstructions to their use, in prescribing the form and size of ves- 
sels employed upon them, or in subjecting the vessels to inspection and license 
in order to insure their proper construction and equipmefnt." 

That in the case of steam-boats, the inspections of their hulls and boil- 
ers, the licensing of thèir pilots and engineers, the carrying of prescribed 
lights, and the giving and answering of prearranged signais when meet- 
ing and passing, do materially increase the safety and convenience of 
navigable water, considered as a highway of commerce, there is no doubt, 
and therefore there is nd question that congress inay make régulations on 
thèse subjects, which are applicable to vessels engaged in intrastate com- 
merce as well as Areign or interstate commerce. 

The power to regulate the navigation of the waters of the United States 
being' comprehended in the grant of power to regulate commerce, not 
merely aa an incident, but à part of it, congress bas power "to màke ail 
laws which shall be necessary and proper for carrying into exécution" 
such power. Gonst. U. S. art. 1, § 8. 

ÏTO. Mc(hiVoch v. Maryland, 4 Wheat. 421, Chief Justice Makshall 
said: 

"Let thè end be legitimate.^let it be wlthin the scope of the constitution, 
— and ail meaiis which are appropriate, which are plainly adapted to that end, 
which are not prohibited, but consist witb the letter and spirit of the consti- 
tution, are constitutional. " 

Andagain; (Id: 423:) 

"But where the law is not prohibited, and is really calculated to effect any 
of the objects intrusted to the government, to undertake hère to inquire into 
the degree of its neceasity would be to pass the Une which circumscribes the 
judicial department, and to tread on législative ground." 

Upon this exposition of the law is this régulation limiting the right of 
Bteam-boafcs to carry passengers on a navigable water of the United States 
to the number prescribed by the certificate of inspection of the local in- 
spectors, a necessary and proper régulation of navigation, when such boat 
is engaged in carrying passengers on such water between différent ports 
of the same state only? 

That it is so, is at least not so apparent as in the instances mentioned, 
in which it appears there is no doubt on the subject. 

In what particular a boat carrying more passengers than allowed by 
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her certificate of inspection or spécial permit affects the safety or conven- 
ience of the highway has not been suggested by counsei. That the pas- 
sengers se carried are inconveriienced, and, it may be, endangered, is 
likely. But the question is, how is the safety and convenience of the 
highway thereby unfavorably affected as lo other vessels engaged in in- 
terstate or foreign commerce thereon? If it was shown that an overloaded 
beat was more difïicult to handle, or more likely to become unmanagea- 
ble or burst her boiler or steam-chest, the danger resulting to other ves- 
sels on the highway would be apparent. But there is no proof on this 
subject, and I am not satisfied that it is within the limita of judicial 
knowledge. ^ 

One thing is probable. If a steam-boat is allowed to carry passengers 
between the ports of any state over the navigable waters of the United 
States, in excess of the nùmber prescribed in its certificate of inspection, 
the boatsruhning between said ports, and from or beyond, to ports of 
another state, will be compelled to do the same thing, or substantially 
abandon what may be called their "way business;" for any one can un- 
derstand that a vessel can carry 200 passengers much cheaper per head 
than another one of the same character and dimensions can carry half 
the number for. The resuit would be to nuUify the régulation, or make 
its enforcement difficult in Cases where it is admitted to be légal and pre- 
Bumably bénéficiai. 

It may be said that, when it isdetermined that the carrying of passeû» 
gers between différent ports of the same state is not within the power of 
congress to regulate, the state will make proper régulations on the sub- 
ject. But it is not probable that any state régulation on this subject 
•would be either effective or well enforced. 

Congress has expressly declared (sections 4399, 4400, Rev. St.) that 
this régulation shaÙ appïy to steam-boats carrying passengers over any 
part of a navigable water of the United States. The régulation, when ap- 
plied to the carriage of passengers between ports of the same state,' is a 
bénéficiai one, and its enforcement tends to the safety of human life. 
Without it, the excursion boats, which on festive occasions ply between 
ports of the same state, would often become fioating coffins. 

If this régulation, as applied to vessels engaged in intrastate com- 
merce, is reially calculated to promote the safety and convenience of Inter- 
state and foreign commerce in any appréciable degree, the enactment of 
it is within the discrétion of congress. And while I am not as clear in 
my mind, on this point, as I Would like to be, I bave au impression that 
I feel more certainly than I can express, that the régulation in its effect 
and opération does materially tend to maintain the safety and conven- 
ience of this highway of Interstate and foreign commerce, — the WaUamet 
river. 

On this view of the matter I do not feel warranted, sitting hère in the 
district court, in declaring this act of congress unconstitutioual. It is a 
proper. case to go to the suprepie court. 

The exceptipn is disallowed. 
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Lehman «( al. v. Feld. 
(Circuit Oowi, 8. D. Mississippi, January 15, 1889.) 

1. GAMIKG — CONTBACTS POK PUTUBE DeMVERT— COTÎPLICT OF LaWS. 

Contracta for the future delivery of cotton, made by a commission merchant 
in New Orléans, to be performed there, for his principal, residing in the state of 
Mississippi, are governed by the laws of the state of Louisiana, and, if valid 
in that state, will be enf orced by the circuit court of the United States in the 
state of Mississippi. 

S. BAME-JnTBNT— BURDBN OF Phoof. 

A CDn tract for the future delivery of cotton is valid and binding unless 
shown by those challengin? its validity thàt it was mutually agreed and un- 
derstood by the parties to the contract when it was made that there was to be 
no delivery of the property, but that only the différences in the price were to 
be paid at the time the contract by its terms required delivery sbould be 
made. 

8. SaME — CUSTOMS AND tTsAOK— VAlilDITT. 

The rules and régulations adopted by the Kew Orléans Cotton Exchange in 
the settlement and substitution of contracts for the future delivery of cotton, 
whennot nsed to promote a gambling transaction, are valid and légal, and are 
binding upon ail persons familiar with such rules and régulations, or charge- 
able with l^nowledge thereof, when they employ members of said eschange 
to buy or sell on the floor of said exchange cotton for future delivery, and 
who in good faith so buy and sell in' accordance with the sàid rules and régu- 
lations. 
4. Samk— Pactoks and Brokebs — Kight to Commission. 

A commission merchant, who in good faith buys and sells cotton for future 
delivery under the directions of his principal, without knowledge or reason to 
believe that said principal had no intention to deliver or rèceive said cotton, 
but only expected to pay the différences in the price st the maturity of the 
contracts of purchase or sale, may recover from said principal compensation 
for services performed, and money advanced at his request, notwithstanding 
the existence of such illégal intent on the part of the principal, 
8. Samb— RiGHT TO Dbmand Maroins. 

Whenj underthe rules and régulations of the New Orléans Cotton Exchange, 
a commission merchant becomes the guarantor for the performance of the 
contract etttered into by him for his principal, he has the right to demand 
margins from said principal to secure him against loss on account of said 
contract, and to close out said contract in the eventthe principal fails to remit 
said margins on demand, and said commission merchant may, upon the default 
of his principal in the remittanceof said margin when sodemanded, close out 
laid contract, and recover the losses sustained by him, although the party 
with whom the commission merchant dealt for his said principal has made np 
demand for any margin. ' 
À Pbincipal and Agent — Liabilitt dp Agent. 

Where the agent, at the time of making a contract, discloses the name of 
his principal, he is not personally liable or bound to those who are thua noti- 
fled that he acts as agent, for the default df the principal. 
{SyUaius hy the Court.) 



At LaWi 

Miller, Smith & Hîrsh, for plaîntiffs. 

McGabe & Anderson, for défendants. 

Hiu., J. The questions for décision are presénted by a motion for s 
peremptory instruction to the jury to find for the plaîntiffs, ând a mo- 
tion for a similar instruction to tind ibr défendant. This action is brought 
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by the pkintiffs to recover from the défendant the îndebtedness stated in 
the déclaration, alleged to be due them for commissions in making the 
purchase of contracta for cotton to be delivered at a future time, and for 
money expended by them on their guaranty that défendant would com- 
ply with the contracta. To the charges made in the déclaration the dé- 
fendant bas pleaded the gênerai issue, and given notice in writing of spé- 
cial défenses. The correspondence between the parties and the other 
written and uncontradicted évidence addiiced establish the folio wing 
facts: 

The plaintifîs are, and bave been for a number of years past, cotton 
factors and commission merchants doing business in the city of New Or- 
léans, and are members of the New Orléans Cotton Exchange, and are 
engaged, as such cotton factors and commission merchants, in making pur- 
chases and sales of cotton to be delivered at a future time, on behalf of 
and for the interest of their principals or custoraers, under the rules and 
régulations prescribed by that institution, to be compensated by the com- 
missions thereby allowed . Thèse rules and régulations do not require 
the members purchasing or selling on the floor of the exchange to dis- 
close the names of those for whom they sell or purchase, buteach member 
or firm making such sales or purchases must guaranty, and become per- 
sonally bound for, the performance of ail contracts so made, as though 
eaeh was a principal, instead of an agent. The members of the exchange 
may at stated times, or whenever it is agreed upon between themselves, 
"ring out" or "close out" the said Contracts of purchases or sales, by 
fitriking a balance, or setting off one contract against another, so as to 
substitute one for the other; the seller being still prepared and liable to 
deliver, and the purchaser to receive and pay for the same quantity of 
cotton, of the grade and at the price stipulated in the original contracts 
at the time stated for delivery; each being bound to the other upon the 
guaranty assumed, but on behalf of the unknown principals. Thèse rules 
and régulations further provide that, to secure the performance of the con- 
tracts by each individual or firm so contracting a margin of one dollar per 
baie shall be deposited at the time of the contract, and shall be renewed 
from time to time, as the rise or fall in price may require, according to 
the conditions prescribed in thèse rules and régulations, by which ail the 
members are governed. The défendant had for some years previous to 
the dealings with the plaintifls stated in the pleadings made contracta 
for the purchase and sale of cotton for future delivery through other cot- 
ton factors and commission merchants belonging to and doing business 
in the Cotton Exchange of New Orléans, and was required by them to 
put up the necessary margins, or furnish the money for said purchases 
«r sales, and that, when sales were made at a loss, he was required to 
pay said loss. He was a member of the Vicksburg Cotton Exchange, had 
visitéd the New Orléans Cotton Exchange several times, and was well in- 
formed as to aU the technical terms and phrases used by the members of 
the said New Orléans Cotton Exchange in making thèse contractSj and in 
transaeting. business under the rules and régulations thereof, by which 
thèse purchases and sales were made, and therefore must be presumed to 
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have understdod them, ïand the duties, rights, and obligations of the 
members of said New Orléans Gotton Exchange to each other in relation 
to the eontracts made by them for their principals, and of the obligations 
of the principals to them. On the 23d day of November, 1887, défend- 
ant, by letter, applied to the plaintiffs to ascertain the commissions 
charged by them for making purchasea or sales of cotton futures, to which 
plaintiffs responded stating the commissions they would charge; after 
which défendant from time to time directed the plaintiflFs to make pur- 
chases of cotton for future delivery at the stated priées per pound, to be 
delivered 800 baies in April, 300 baies in May, and 800 baies in June, 
1888, in ail 1,900 baies, on behalf of himself and others, but did not 
state the names of the other persons for whom purchases were requested 
to be made, except the name of Philip Feld; and he was therefore liable 
for the eontracts of those whose names were not given, as well as for those 
purchased on his own account. Plaintififs, in oompliance with said in- 
structions, made eontracts of purchase at différent times for the 1,900 
baies, to be delivered at the time and for the price directed by défendant. 
The défendant advanced the money for the deposits of the margins re- 
quired when thèse eontracts were made, and continued to advance the 
money for that purpose, when called for, until the 2d day of March, 1888. 
On that date a further décline in the price of cotton occurred, and there- 
uipon plaintifiFs wroteto défendant, notifying him of the décline and re- 
quiring a further advance of $2,000 to make the margins good. The let- 
ter was received by défendant on Saturday, the day after it was written. 
To this demand no response was made. At the call on Monday mom- 
ing a further décline took place, and plaintiffs telegraphed défendant to 
know if he had made the remittance called for in the letter, to which de- 
fendant made no reply. On the poon call of the same day the price was 
still tending downward, and the plaintiffs again wired défendant that, 
unless the margin called for was imraediately forwarded, they would be 
compelled to close out the eontracts to save themselves. Défendant de- 
clined to make the advance called for, and the plaintiffs testified that they 
closed out the eontracts held by them for défendant at a loss of the 
amount stated in the déclaration. Plaintiffs had closed out the original 
eontracts with other parties, according to the rules and régulations of the 
cotton exchange, some time before this last margin was called for. The 
testimony of the plaintifîs is that they had purchased, or obtained upon 
adjustment of balances, as provided by the rules and régulations, other 
cotton eontracts of the same grade, in the same quantity, to be delivered 
at the same time, and to be paid for at the same price, and held the 
same to replace those originally purchased, and it is thèse substituted 
eontracts which were sold or closed out, resulting in the loss to recover 
which this suit is brought. 

It is insisted on the part of the défendant that the proof does not show 
the plaintiffs set off on their books and appropriated thèse substituted 
coptracts in place of the original eontracts, so as to rendér those making 
them liable to the défendant; and hence, at the time of the alleged sale, 
producing the loss for which the action is instituted, plaintifls held no 
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contracta on behalf of défendant or those for whom he acted. I am of 
the opinion that, if the plaintiffs then held them forthe purpose of meet- 
ing contracta of purchases made for the benefit of the défendant, it was 
not necessary to place them on their books, to enable them to dispose of 
the same to protect themselves against the losses incurred by reason of 
their guaranty of the performance of thèse contracts of purchase. But 
it was necessary that the plaintiffs should hâve had contracts for the de- 
livery of cotton of the same quantity, at the same price, and at the same 
time, provided in the original contracts of purchase, — contracts corre- 
sponding in ail respects with the original contracts had they remained 
uncanceled and in force; in other words, contracts to be substituted for 
the original contracts. 

The contracts were ail made in, and were to be performed in, New 
Orléans, and consequently must be governed by the laws of the state of 
Louisiana then in force. Story, Confl. Laws, (8th Ed.) §§ 283, 285; 
Wcvrd V. Voéburgh, 31 Fed. Rep. 12. The suprême court of the state of 
Louisiana bas held valid the contracts made by the members of the New 
Orléans Gotton Exchange, acting as factors and commission merchants 
for their principals, according to the rules and régulations of the said 
cotton exchange, and not in violation of the laws of the state. Can- 
ner V. Robffftson, 37 La. Ann. 815. Thèse rules and régulations rec- 
ognize the right and duty of the members to settle balances with each 
other, as before stated, so that the cancellation of the original contracts 
was not a violation of the duty and obligation of the plaintiffs towards 
those for whom they dealt. But this suit is not brought to enforce any 
of thèse contracts, or for damages for non-performance of them. It is a 
suit by the factors and the commission merchants against their principal, 
to recover commissions and money alleged to have been paid out for 
their principal, and necessarily expended to protect themselves against 
loss Upon their guaranty of the performance of the contract made by 
them on behalf of the défendant; so that only the obligations and liabil- 
ities existing between them as such-need be considered. The plaintiflfs, 
being guarantors for the receipt of the cotton and the payment of the 
purchase money at the price fixed by the contracts, had a right to call 
upon the défendant from time to time for sufïicient amount of money to 
make good the margins prescribed by the rules and régulations of the 
exchange, as well as for their own protectiou, and this right existed 
whether the other parties to the contract called for them or not, as they 
were authorized to do under the guaranty of the plaintiffs, and the plain- 
tiflfs would not have been relieved or discharged from the obligations of 
said guaranty by the failure to demand margins. So that, when défend- 
ant was notified to make the advances demanded,and failed and refused 
to do so, the plaintiffs were authorized to sell the contracts held by them 
for défendant, to protect themselves against farther loss and liability 
upon their guaranty; and, if the sale resulted in a loss not covered by 
the former advances, they have a right io recover the amount from the 
défendant, whether the loss was paid in actual money, or by a settlement 
of balances with those holding the contracts. Therefore, upon this ques- 
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tion, the only fact to be ascertained is whether or not at the time of the 
alleged sale or closing out of thèse substituted contracts the plaintiffs 
held such contracts for the delivery of cotton of the quality and quantity, 
and at the priée and time provided in the original contracts, and, if so, 
whether thèse contracts were sold or closed uut at a loss not covered by 
the former advances, and which was paid in cash or by a settlement of 
balancés. Thèse are questions of fact proper to be determined by the 
jury from the évidence produced before them. 

But it is urged as a complète défense to this action that it was a gam- 
bling transaction, and, whatever liability might otherwise exist, thèse 
contracts are void against public policy, and not enforceable in this or 
any other court. As before stated, this is not a suit to enforce any of 
thèse contracts, but for services performed and money paid out for the 
défendant. But if the contracts were gambling contracts, and the plain- 
tiffs knew it, or — which is the same thing— had reason when the contracts 
were made to know or to believe that they were gambling contracts, and 
with this knowledge aided in making them, they would not be entitled 
to recover any thing out of them, nor would the défendant be entitled to 
recover any thing from them on account of said contracts, but they would 
be leit where'they stand, ail being equally guilty. Under the law as 
settled by the suprême court of the United States, with few exceptions, 
thèse contracts for the future delivery of personal property are valid and 
binding, unless shown by those challenging their validity to be gambling 
and illégal contracts. Irwin v. WHMar, 110 U. 8. 499, 4 Sup. Ct. Rep. 
160; Clay v. AUen, 63 Miss. 426; donner v. Robertson, supra. To estab- 
lish that they are gambling and invalid contracts, the proof must show 
that it was mutually agreed and understood by the parties to the con- 
tracts when they were made that there was to be no ddivery of the prop- 
erty, but only the différences in the price were to be paid at the time 
the contracts by their terms required that delivery should be made. 
This agreement and understanding of the parties may be shown by any 
sufScient compétent évidence; but, if only one party intends that no de- 
livery of the property shall be made and only the différences paid, the 
contract wiU stillbe valid, and maybe enforced by the other party toit, 
unless the party intending that the delivery shall be made knows at the 
time, or has sufficient reasons to believe, that the other party does not 
intend to comply with his part of the contract. But this knowledge 
must be satisfactorily established by the proof, and cannot, be presumed 
or implied from slight circumstances. The défendant, in his testimony, 
States that he did not inform the plaintiffs that he had no intention of 
delivering the cotton contracted for, or to be contracted for; and one of 
the plaintiffs testified that the plaintiffs had no knowledge or reason ta 
believe that the défendant, or those for whom he acted, did not intend 
to receive the cotton and pay for it, according to the terms of said con- 
tracts made and to be made. The fact that a large quantity of cotton is 
being constantly contracted for to be delivered in the future, and of 
which no delivery is made, but only the différences in price paid, is not 
compétent évidence that such was the understanding between the parties 
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to thèse contracts. Roundtree v. Smith, 108 TJ. S. 269, 2 Sup. Ct. Rep. 
630. This being so, the jury will be instructed that there is no évi- 
dence in the case to establish that the contracts between the parties were 
gamhling and invalid contracts. 

It is insisted upon Ihe part of the défendant that the plaintiffs should 
hâve notified the défendant of the décline in price, and demanded the 
advance by telegraph on Saturday; but the défendant had personally in- 
structed them not to telegraph, but to write, when more advances were 
required, and plaintiffs were therefore acting in accordance with the ex- 
press directions of détendant, and this défense cannot prevail. It is also 
insisted that plaintiffs should hâve notified défendant of each sale and 
exchange of contracts. This, under the rules and régulations of the ex- 
change, was not necessary; and for the reasons already stated défendant 
was put upon notice, and charged with knowledge of the said rules and 
régulations and the manner and mode of conducting business thereunder, 
and is bound by them in the transactions made by the plaintiffs in ac- 
cordance with said rules and régulations. The resuit is that both mo- 
tions must be overruled, and the questions of fact must be submitted to 
the jury on the issues as above stated, under instructions to be given 
them. 



JuiLLAKD V. Maqone, CoUector. 
[Circuit Court, S. JD. Neu> York. February 5, 1889.) 

1. CnSTOMS DUTIBS— W001.-T0PS. 

Schedule K, tariff act of March 3, 1888, (Heyl, Imp. D. 356.) imposing a 
doable duty upon "wool of the sbeep * * * imported in any otîier than 
ordinary condition, as nowand heretofore practiced, "etc., held not to be re- 
stricted to wool changed in its cbaracter or condition for the purpose of 
evading the duty, nor to wool reduced in value by the admixture of dirt or 
any other foreign substance, but to cover also wool advanced or improved bo- 
yond such "ordinary condition." 

2. Sâue. 

"Wool-tops," which are wool advanced to an improved condition over or- 
dinary "scoured wool, " by the further processes of combing, gilling, and wind- 
ing Into balls, found to be " wool imported in other than ordinary condition, " 
and liable to the double duty under Schedule K, (Heyl, Imp. D. 8566.) 

At Law. Action to recover customs duties. 

The plaintiff's firm of A. D. Juillard & Co., of the city of New York, 
■on the 5th day of June, 1886, imported into the port of New York from 
Liverpool, by the steamer Republic, three cases of "scoured wool-tops," 
as described in their entry and invoice. The wool in suit belonged to class 
2, the value whereof at the last port or place whence exported to the 
United States, excluding charges in such port, was less than 30 cents per 
pound. The duty upon wools of the second class, of the value of less 
than 30 cents per pound, is 10 cents per pound, under Schedule K 



858'. FEDERAL KBFOBTER, Vol. 37. 

(Heyî, linp. D. 358a.) This wool had been concededly scoured. Sched- 
ule K, (Id. 856a) provides that "the duty on wools of ail classes, which 
•çhall be imported scoured, shall be three times the duty to which they 
would be subjected if imported unwashed." The same schedule (Id. 
3566) also provides that "the duty upon wool of'tbe sheep * * * 
which shall be imported in anyother than ordinary condition as now 
and heretofore practiced, or which shall be changed in its character or 
condition for the purpose of evading the duty, or which shall be reduced 
in value by the admixture of dirt or any other foreign substance, shall 
be twice the duty to which it would be otherwise subject." The double 
duty of 60 cents per pound was assessed upon this nierchandise by the 
coUector by virtue of the last clause above mentioned, and under the 
claim that the merchandise in suit was scoured wool, imported "in other 
than ordinary condition." The plaintifls duly protested, appealed, and 
brought this suit, to recover the alleged excess of duty between 60 cents 
and 80 cents per pound, and for the détermination of the question 
whether scoured wool-tops are dutiable at 30 cents per pound as scoured 
wool, or at 60 cents per pound as wool imported "in other than ordinary 
condition," under the provisions of the tariff act of 1883 above quoted. 
It was contended by the plaintiffs that the clause in paragraph 356 (Heyl, 
Imp. D.) "imported in any other than ordinary condition as now and 
heretofore practiced " was intended by congress to refer to some dégra- 
dation, and not to any improvement, of the merchandise. On the part 
of the défendant it was claimed that the language of said paragraph 
covered any other than ordinary condition of wool as then or theretofore 
imported, whether such condition were a degraded or an improved con- 
dition. It was shown upon the trial that wool-tops were something 
more than scoured wool in its ordinary condition. To make wool-tops 
the wool in the baie is sorted, then scoured, then dried over a drying- 
naachîne, thèh put through the carding-engine, and then through the 
back-washing machine, which further cleanses it, oils it, and brings the 
fibers parallel to each other. After that, it is wound into balls, and thèse 
bàlls are placed in the combing-machine. The corabing-machine takes 
the short fibers out, and also ail foreign substances, such as vegetable 
matter. The refuse part is called the "noil," and the perfect part, after 
it cômes from the comb, is a "sliver." Then it is gilled, and wound into 
balls, which. are known as "tvool-tcips" in trade and commerce. In av- 
erage wool about 85 pounds of tops are produced out of 100 pounds of 
wool, which is the shrinkage in weight from the wool as it cornes in the 
baie to the completed article of wool-tops, and there is a corresponding 
increase in the value of the article. 

BuÛer^ StUMan <fc Hvhbard, ÇA. H. Jolîne, of counsel,) for plaintiffs. 

Stephm. A. Wcdker, U. S. Atty^., and Henry G. FlaU, Asst. U. S. Atty., 
for défendant. 

Lacombe, J.,(oraUy, after stating thefacts as above.') This case calls for 
the interprétation of paragraph 356, (Heyl, Imp. D.,) Schedule K, of 
tbe tariff act of 1883. It reads as follows: 
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"(a) The duty on wools of the flrst dass which shall be iraported washed 
shall be twice the amount of the duty to which they would be subjected if im- 
ported un washed; and the duty on wools of ail classes which shall be imported 
scoured shall be three times the duty to which tbey would be subjected if im- 
ported unwashed. 

"(6) The duty upon wool of the sheep, or hair of the alpacagoat, and other 
like animais, which shall be imported in any other than ordinary condition, 
as now and heretofore practiced, or which shall bechanged In its characteror 
condition for the purpose of evading the duty, or which shall be reduced in 
value by the admixture of dirt or any other foreign substance, shall be twice 
the duty to which it would be other wise subject." 

The proviso hère is grammatically separated into three subdivisions 
by the répétition of the word "which," preceded by tiie word "or," and 
Bhould therefore be construed as covering three distinct catégories, viz.: 
(a) Wool imported in any other than the ordinary condition, as prac- 
ticed prior to the passage of the act of 1883; (6) wool changed in char- 
acter or condition for the purpose of evading the duty; (c) wool reduced 
in value by the admixture of dirt or other foreign substance. As to the 
opération of the words "for the purpose of evading the duty,"it is no 
doubt the rule, as contended for by plaintiffs counsel, that where there 
are several clauses separated by commas, and a gênerai clause after ail, 
the last and gênerai one applies to ail the preceding clauses; but the im- 
portant feature in this case is that by the répétition of the word " which " 
the subject is introduced separately into each clause. Thus each clause 
is complète in itself, containing both subject and predicate. That cir- 
cumstance seems to me controlling of the interprétation It looks as if 
congress had been careful to choose and repeat words in order to indicate 
the divisions between the three classes it was providing for. The répé- 
tition of words is a more important circumstance than the présence of the 
comma. More attention is paid to the use of words than to the use of 
punctuation marks. There is only a single question for the jury, which 
I shall leave to them as a spécifie question. 

The court then charged the jury as foUows: 

I propose to leave to you but a single question, which I will hand to 
you in writing, and to which you will return the answer "Yes"or"No." 
As you hâve gathered from the arguments hère, congress bas prescribed 
rates of duty with regard to wools of three classes: (1) Clothing wools; 
(2) combing wools; (3) carpet wools. As to the first and second classes 
the rate of duty is the same. The provisions with regard to the duty 
on wools are, in the first place, that tbey shall pay, if the value is 30 
cents or less per pound, 10 cents per pound; that if washed, tbey shall 
pay twice that; and if scoured, tbey shall pay three times that. Thèse 
wools concededly are scoured, and therefore were assessed atSO cents per 
pound on that account. Then the act goes further, and provides that 
"the duty upon wool which shall be imported in any other than ordi- 
nary condition, as now and heretofore practiced, [and that means as prac- 
ticed on the 3d of March, 1883, when the act was passed, and prior 
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théreto,] shall betwice the duty to which it would be otherwise subject." 
When this particular importation arrived, the collector determined that 
it made its appearance in a condition other than the ordinary condition 
in which wool which had been scoured was imported prior to March 3, 
1883; and he therefore doubled the duty, and has coUected 60 cents per 
pound. The question which I shall leave to you is whether the impor- 
tation of wool in the condition of wool-tops (as represented by this sam- 
ple of the importation) was an ordinary practice prior to March 3, 1883. 
On that question, upon the part of the plaintiffs, there is the évidence 
of one witness that he knew of a single importation at the port of Boston. 
Of course, one importation does not make a practice. There is also the 
évidence of another witness called by the plaintiff, as to whose testi- 
mony I shall hâve to trust to your recollection (the stenographer's notes 
do not agrée with my own on that point) whether it was in response to 
a question if he knew of any importation, or if he knew of any importa- 
tions. Your own recollection as to that question must guide you in de- 
termining what his testimony amounted to. It was of the very briefest 
character; and the mère answer"Ye8" to the question so putto him gave 
no détails whatever. On the other hand, the défendant called a number 
of witnesses, who were large dealers in wool, and who testified (as you 
will recollect) that they did not know of any importations of wool-tops 
into this country prior to March, 1883, except, as one or two of them 
said, in a single spécifie instance. I think that one of thèse witnesses 
testified as to one importation into the port of Boston, which was proba- 
bly the same importation to which the plaintifPs witness referred. This, 
then, is the only question I shall leave to you: "Whether the importa- 
tion of wool in the condition of wool-tops was an ordinary practice prior 
to March 3d, 1883." 

Upon coming into court they rendered the foUowing verdict: "No." 
Upon that answer to this question the court directed a verdict for de- 
fendant. 
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Legs v. Hedden, CoUector. 
(Cireutt Court, 8. JD. New York. February 4, 1889.) 

1. CUSTOMS DUTIES— RiGHTS OP IMPORTEES— PrOTEST— DIFFERENT ClAIMS. 

A protest against the exaction of duty is sufflciently distinct and spécifie t» 
satisfy the requirements of section 2931, Rev. St. U. S., notwithstandin^ it 
contains a number of différent, and perhaps inconsistent, claims. 
8. Samb— Non-Enumebated Ground. 

" An importer cannot recover in an action against a collector on any ground 
not fully and distinctly set forth in his protest. 

8. SaME — MiSLEADIKO StATBMBNT8._^ 

Where an importer claims in his protest that his goods are dutiable as non- 
enumerated manufactured articles, under the provisions of section 8313, Rev. 
St., but also makes statements and allégations of Tact in the protest which 
are calculated to mislead the collector, and relying upon which the collector 
flnds the articles to be enumerated by virtue of the provisions of section 2499, 
Rev. St., for articles composed of two or more materials, he cannot recover 
in the action by proving f acts which, while they tend to show that the articles 
imported are non-enumerated, are inconsistent with, and in contradiction of, 
the allégations of the protest on which the collector relied. 
4 Samb. 

Where an importer has alleged in his protest that articles imported by him 
are "composed of crude feathers or downs, feathers the component material 
of chief value," and claimed that they are dutiable at 25 per cent., under sec- , 
tion 2499, Rev. St., and Schedule N of the act of March 3, 1883, as a manu- 
facture of which crude feathers or downs are the component materials of 
chief value, and has also separately claimed them to be dutiable, as non-enu- 
merated manufactured articles, atSOper cent., under section 2513, Rev. St., and 
it ai>pears upon the trial that down is the component material of chief value> 
the importer cannot recover upon the ground that down, the component ma- 
terial of chief value, is on the free list, and his articles are therefore non-enu- 
merated, as that claim is inconsistent with the allégations of his protest, 

At Law. 

This was an action against a former collector of the port of New York^ 
to recover duties alleged to hâve been exacted in excess of the lawful 
rate on certain feather trimmings imported by the plaintifF. The col- 
lector had classified the goods for duty under the provisions in Schedule 
N of the tarifif act of March 3, 1883, for "feathers dressed, colored, or 
manufactured." The importer, protesting against the exaction of this 
rate of duty, served upon the collector a notice of dissatisfaction, in the 
following form: 

"New York, Dec. 2, 1885. 

"Hon. Sdtoard L. Hedden, Collector of Customs, New York — Sra: Wo 
hereby protest against your décision and assessment of duties as tnade by you 
on our importations below mentioned, consisting of certain feather trim- 
mings, other than millinery, composed of crude feathers or downs fastened, 
with a gluish substance on strips of cotton cloth, imitating fur, feathers the 
component material of chief value, claimiug said goods are not manufactured 
feathers in the meaning of the law, and are dutiable — First, as a non-enu- 
merated manufacture, under section 2513, act March 3, 1883, at only 20 per 
cent, ad valorem; or, second, at only 26 per cent., as a manufacture of which 
crude feathers or downs are the component materials of chief value, under 
section 2499, and Schedule N, of said act; or, third, at only 30 per cent., un- 
der said section and schedule, ae imitation of fur; oi, fourth, at no more tban 
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the highest rate chargeable on any of its component parts, viz., cotton cloth, 
under Schedule J of sald sectlott of said act, and not at 50 per cent, ad va- 
lorem, as manufactured feathers, or as charged bj you. 

[Signed] "Chas. CubiEi Attomey, 

"44 Exchange Place, N. Y. 

"For STBAtrs, Legg & Co." 

• At the beginning of the trial, plaintiff' s counsel anuounced his inten- 
tion of relying upon the claim that his article wa s a non-enumerated 
manufactured article, dutiable at 20 per cent, under the provisions of 
section 2513, Rev. St., without waiving or relinquishing any of the 
other claims of the protest. He also announced that he should base 
this claim upon the fact that feather triny;ning was net specifically enu 
merated in the tarifF act, and that its component material of chief value 
was down, which was on the free list. The plaintiff then adduced évi- 
dence tending to show that the goods in question consisted of soft turkey 
down glued on strips of cotton cloth, and that the down was the com- 
ponent material of chief value. The défendant càlled several witnesses 
who had manufactured goods similar to plaintiÊf's importations, and who 
testified that they were made of turkey feathers, from which the quill 
had been eut away, leaving the soft outer part of the feàther, which had 
been glued on the cloth. The court submitted to the jury for a spécial 
verdict the question whether the plaintififs importations were made of 
featherâ of of downs. The jury found that they were madë of downs. 
Counsel for défendant thereupon moved for the direction of a verdict in 
favor of défendant on the grounds: (1) That the protest relied on by 
plaintifiF'did nbt distihctly and specifically set forth the ground of pîain- 
tiff's objection to the action of the collecter in assessing duty, within the 
meaning of section 2931 of the Revised Statutes, for the reason that it 
contained four différent and inconsistent claims, and showed that at the 
time of its service the importer had been himself unable to détermine 
what provision of the tariff applied to his goods, or under which he 
should claim. (2) That as plaintiff had in the protest informed the col- 
lector that feathers were the component material of chief value, aud that 
the goods were composed of crude feathers, or downs, (obviously using 
thèse as synonymous terms,) provided for in Schedule N of the tariff act, 
(where feathers are provided for and downs are nowhere mentioned,) he 
could not now be heard to claim that the component material of chief 
value was on the free list, thus rendering his article a non-enumerated 
manufacture, because such a claim was not made in his protest, but was 
inconsistent with, and in contradiction of , the averments ofthe same; 
that no sUch claim had ever been brought to the attention ofthe collecter; 
and that plaintiff could not now shift his groutid, and recoveron a claim 
not distinctly and specifically made in the protest. 

Charles Ourie, Stephen G. Olarke, and Edwin B. Smith, for plaintiff, cited: 
mUottv. Swdrtwout, 10 Pet. 137 ; Sarneyv. TTa «son, 92 U.S. 451; Caryv. 
Curtis, 3 Ho#. 236; Thompson v. Perkins, 57 Me. 290; Nichais v. V. S., 
7 Wall. 130; Wright v. Blaheslee, 101 XJ. S. 179; Greely v. Surgess, 18 How. 
413; SwarisUm v. Morton, 1 Gurt. 294; Christ v. Maoewell, 3 Blatchf. 129; 
Converse v. Burgess, 18 How; 413; Boker v.'Bronson,i Blatchf. 472; Mason 
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V. Zone, Taney, 178; Arthur v. Morgan, 112 TJ. S. 495, 5 Sup. Ct. Rep. 241; 
Oberteuffer v. Robertson, 116 U. S. 516, 6 Sup. Ct. Bep. 462. 

Stq)henA. Waiker, U. S. Atty;', and W. Wickham Smith, Asst. U. S. 
Atty., for défendant, cited: 

Sadler y. Maasmll,B Blsitcht.lSi; Davies y. Arthur, 13 Blatchf. 34, 96 U. 
8. 148; Smith v. Sohell, 27 Ped. Rep. 648; Cummins v. Rohertami, Id. 654; 
Thomson y. Maxwell, 2 Blatchf. 392; Stalker v. Maxtoell, 3 Blatchf. 138; 
Swanston v. Morton, 1 Curt. 294: Kriesler v. Morton, Id. 413; ^oo/se v. 
Latorence, 2 Blatchf. 508; Orowley v. Maxwell, 3 Blatchf. 404; Curtis y. 
Fiedler, 2 Black, 461; Burgess y. Converse, 2 Curt. 223. 

Lacombe, J., (o»'a%.) The jury having found that the goods in suit 
are composed of downs; and the évidence showing that thedowns in them 
are the component material of chief value; and it further appearing from 
the tariffact that downs are on the freelist, the articles imported, under 
the décision of the late chief justice in Hartranft v. Sheppard, 125 U. S. 
337, 8 Sup, Ct. Eep. 920, are dutiable properly at 20 per cent, ad valo- 
rem, under section 2513, as a non-enumerated article. To the registra- 
tion of such a verdict, however, the défendant makes two objections, 
springing from the fonn of protest: 

1. That it is multifarious. I appreciate fully the force of the argu- 
nient, and the difficulties which will undoubtedly suirround the entire 
subject, if multifarious protests are to be recognized by the law. If a 
man may stafe in the alternative two separate paragraphs, and claim that 
the article is dutiable under either, he may, if, for instance, there is any 
silk in it, enumerate every single, one of the silk paragraphs in the stat- 
ute,and claim that itisdutiable under some one of them. But I donotfiud 
in the language of the statute itself any express provision that the party 
protesting, or giving his notice of dissatisfaction, must restrict himself to 
e,ny one particular rate of duty which hie may claim that his goods shpuld 
pay. Nor do I find that any of the authorities go to the length of hold- 
ing that he shall do so. Under those circumstances, to stamp the pro- 
test as void because it is multifarious, would seem to be législation, rather 
than a construction of the statute. 

2. The other objection, however, is more serious. The position of 
the case is now (and of course that was the position of the case ail the 
time) that the article is not to be taken as enumerated in any of the sec- 
tions preceding section 2518, because its component material of chief 
value is on the free list. That is the only fact by reason of which it can 
be claimed that this was a non-enumerated article, and therefore open 
to the opération of section 2513. 

Now, the question is, did this protest, when fairly interpreted, set 
forth that as the ground of objection to the coUector's ruling? Did it 
express such an opinion in such plain and intelligible terms as would call 
the collector's attention to it? Thèse documents of course are, as bas 
been held many times, business documents. They are not prepared by 
lawyers, and they are not to be construed with the strictness that a légal 
document might be. It is to be assumed that they are prepared by the 
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merchants themselves; and that they are such documents, couched in 
such plain language, as would be used by a layman of intelligence, and 
of business capacity , to express the grounds of bis obj ection . Per contra , 
they must be expressed in such terms that the coÛector, who is also a 
layman (for the statute does not require that he shall be a lawyer, al- 
though it happens that he frequ«ntly is one) will be able from them to 
gather plainly what the meaning of the protester is. The rule bas been 
best expressed in one of the latest cases, — that of Arthur v. Morgan, 112 
U. S. 495, 5 Sup. et. Rep. 241, — where it is said that the protest need 
not be made with technical précision, but it is sufBcient if it shows fairly 
that the objection afterwards made was at the time in the mind of the 
party, and was brought to the knowledge of the collector, to the end that 
he might ascertain the précise facts. 

Looking at this protest I am unable to reach the conclusion that it 
plainly expresses, or, in the language of the court, that it shows fairly 
that the objection made was that because thecomponent material of chief 
value was on the free list it was a non-enumerated article, and therefore 
open to the opération of section 2513. It is true that it uses the word 
"downs" in three or more places; but it always is as the altemate of the 
word "feath ers." "Down"is nowhere referred to as the antithesis of 
" feathers;" nor is the circumstance that downs are on the free list in any 
wise indicated as operating to make the article non-enumerated. I do 
not think that the collector at that time,knowing ail that we know now, 
on receiving such a protest as this, would fairly draw from it the conclu- 
sion that the real objection of the party on the other side was that, be- 
cause the component material of chief value was a free-list article, there- 
fore the opération of the component material clause of section 2499 would 
not apply; and that in conséquence the article would, at the conclusion 
of the tariff paragraphs, remain unenumerated, and therefore open to the 
opération of section 2513. I therefore, despite the answer of the jury to 
the question, shall direct a verdict for the défendant. 
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^ Scott v. Mead et al? 

{District Court, S. D. New York. February 19, 1889.) 

1. Battkkuptct— Pbaudulbnt Contetancbs— Htisband and Wifb. 

The bankrnpt, M., in 1866, some years before his insolvency, had a judg- 
ment recovered against him by default by one L. Before that he had dealt 
in real estate in his own name, and then held some property on which the 
judgment was a lien. Thereafter, he continued and extended his realestate 
business, inaking ail contracts and obligations in his own name, but taking 
titles in his wife's name. In 1867 he bought several lots, paying for them out 
of his own means, takiug title in his wife's name. In 1870 and 1871 he built 
flve valuable houses thereon, doing ail the business in his own name, and sub- 
sequently coUecting the rents in his own name, and usingthem at his discré- 
tion. Eeld(\) that, there being no fraudulent intent as respects subséquent 
creditors at the time of the purchase of the lots, the wife, under the New York 
statutes, shonld retain the money invested in the lots, less the then existing 
judgment of L. (3) That the title taken in the wife's name was designed as 
a cover only for the husband's business; that the buildings were not within 
the same protécting statute as the lots; that they were not intended as a gift 
to her, and, if they had been, the gift was not reasonable in amount, as re- 
spects existing or subséquent creditors, and was invalid as against existing 
creditors and also as .against subséquent creditors mialed by the husband's 
apparent possession and ownership of the property 

S. EqUITY— CONVETANCE SUBJECT TO LiEN OF JUDGMENT — MaRSHALING ÂSSBT8 

— Rblease. 

M. having conveyed a house and lot subject to the lien of L.'s judgment, 
but without any agreement on the part of the grantee to pay it, it appeared 
that the amount of the judgment was neither deducted from the considération 
nor part of the priée. Held, that M. had no equity to require the grantee to 
pay L.'s judgment, and that the land did not become the primary fund there- 
lor; and that L.'s subséquent release of that property did not preventhis re- 
course against the houses and lots in suit; the same as regards his release of 
other property at M 's request. 
V. Creditobs' Bill— Wifb's Equitt— Rents and Profits. 

Upon decree charging the property with payinent of the bankrupt's unse- 
cured debts, A«W, (1) wife flrst entitled to the proceeds of a house and lot 
previously settled upon her in good faith, the proceeds being probably used 
by the husband in payment of debts incurred in the new buildings; (3) wife 
answerable for stich rents and profits only as came to her hands. 

In Bankruptcy. Creditors' bill. 

For facts, see décision on demurïer to amended complaint, 9 Fed. 
Rep. 91. 

Nelson Smith and Coleridge A. Hart, for complainant. 
Miller, Peckham <fc Dixon, for défendants. 

Beown, J, The complaint was filed in August, 1880, by John H. 
Platt, assignée in bankruptcy of Abraham Mead, to hâve applied to the 
benefit of the estate âve houses and lots on the corner of Fifty-Filth street 
and Sixth avenue, the title to which had been taken in the name of Sarah 
J. Mead, the bankrupt's wife, alleged to be in fraud of creditors. Upon 
the death of Mr. Platt, Mr. Scott, the succeeding assignée, was substi- 
tuted as complainant. The gênerai facts as charged in the bill are stated 
in the décision on the demurrer to the amended complaint, (.9 Fed. Rep. 

'Reported by Edward G. Benediot, Esq., of the New York bar. 
v.37F.no.l5 — 55 
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91,) where some of the other légal questions involved are aiso considered. 
It is unnecessary to repeat whàt iâ tliére stated. The answer dénies ail' 
allégations of fraud. 

The lots were bought by Mead in February and May, 1867, for about 
$31,000, of which $16,000 remained upon mortgage, and $15,000 was 
paid by Mead in cash, or its équivalent. The title was taken in the 
name of hiS wife,, Sarah J. Mëad. , In 1870 and 1871 Mead built upon 
the lots five houses, at a oost vaçiously stated by Mead as from about 
$115,000 to $165,000, begun inthe latter part of 1869, and completed 
in 1871. pf this sum $76,000 Was obtained upon bond and mortgage 
upon the same premises during the progress of the work; the rest was 
raised by Mead in various ways, from the sale of other real estate stand- 
ing in his own or in his wifé's nàmie, from moneys borrowed by bim, and 
by discounts which he obtained. on accommodation notes at the Sixth 
National Bank. 

Mead was by occupation a, plomber. For some years prior to 1866 
he had dealt tosome extent in real estate, al ways taking title in his own 
name, eXceptirig one house in Thirty-Sixth street, bought early in 1865, 
where he resided for a number of years, the title to which was taken in 
his wife's îiame, and, as he testifies, was "designed to be hers from the:: 
start." In 1866, Littlefield obtained a judgment against him by default 
for $3,183^83, wbich was a lien pn two houses and lots in Forty-Third 
streét, theri standing in his name. He was afterwards allowed to corne 
in and défend, thie judgment meantime standing as security. The case 
was litigated by him until 1876 * when final judgment was entered for 
$5^118.28. ' During this interval from 1867 to 1873 his spéculations in 
real estate were gradually much enlarged. His obligations became 
heavy. Ail titles after 1866 were taken in the name qf his wife or part- 
ner, except as to one house in West Twelfth street, in which there was an 
equity of $5,,000,.j Down to the end of 1872 the real-estate market was 
rising, and he reaii^d considérable profits, which were mostly reinvested 
in property heavily mortgaged. He was unable to carry this property 
through the dépression which foUowed the panicof 1873. Exceptthe 
buildings aridlpts- now in questiohi it was ail disposed ofby. sales ata loss, 
by foreclosures with deficiency judgments, or by reconveyances to the 
grantors upon nominal considération. At the end of 1873 he becâme 
distressed for money, paid little or no accruing interest after 1874, was 
insolvent in 1875, and in 1878 was adjudicated a bankrupt. This suit 
was commenced 'Wiithin two years after the delivery of the assignment to 
thé assignée. : The itatute of limitations is therefore no bar to this suit. 

For the défendants it is contended that there is no proof of any fraud- 
ulent intent aà respects any creditor, èxisting or subséquent; and that 'no 
relief canbe had upon the Littlefield claim, because he voluntarily re- 
ïeased sufficient real estate which wàs primarily charged with the pay- 
ment of his jud^ent. 

The RevisediStatutesof this state provide that where a grant is made 
to one person, and the considération therefor paid by another, no use or 
trust shaU resuit in faVor of the làtter, but the title shall vest in the for- 
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lûer, except only that "such ôonveyance shall be presuined fraudaient as 
against creditors, at thattime, of the person paying the considération;" 
and, "if a fraudulent intent ie not disproved, * * * a trust shall 
resuit in favor of such creditors to the estent necessary to satisfy their 
just demands." 1 Rev. St. p. *728, §§ 51, 52. . 

The above provisions apply to the original purchase, and to Little- 
field's judgment, which was a claira then existing. Mead, as I hâve 
said, put about $15,000 into this purchase in his Wife's nanie. The 
statutory provisions do not apply to the improvements made upon the 
lots from three to fiveyears afterwards, even though the land be held to 
belong to Mrs. Mead as against creditors. The huaband's expenditures 
in building upon them valuable houses stand in no better position than 
a voluntary gift frona husband to wife; and, as against creditors, if in- 
tended as a gift,it must stand, or fall according to the rules applicable to 
such giftSjhaving référence to the debtor's means and a reasonable pro- 
vision for his family, and the rights of creditors, existing and subséquent. 

As respects the Littlefield claim, it is urged that afraudulent intent 
is disproved by the circumstances, because the judgment was already 
abundantly secured, it is said, by real eState standing in Mead?s name; 
because he had olher personal means to a considérable amount; and be- 
cause the inconveniences attending real-estate transactions in one's own 
name while a judgment in litigation attaches a lien upon them, furnish à 
per fectiy innocent and justifiable reason for dealing in the name of another , 
■without any presumption of a fraudulent intent. Thèse considérations 
are entitled to much weight; and they would be deemed controlling were 
they not overcome by other évidence and by Mead's subséquent conducti 
Besides the gênerai évidences of his intention referred to below, the 
évidence demonstrates that Mead did not intend to leave any real estate 
standing in his name as a security for the Littlefield judgment any further 
than he could help; and that, long before Littlefield's final judgment was 
perfected, Mead withdrew his interest corapletely. He himself procured 
the release of one house in 1867 upon a nominal considération. He sold 
the other to Mrs. Travis upon fuU considération, in 1872; and a third in 
West Twelfth street, which was taken in his own name at the same time 
with the sale to Mrs. Travis, (probably as a substituted, though inadéquate, 
security for the judgment to satisfy Mrs. Travis,) he sold with full cove- 
nants ând warranty a few months afterwards, without référence to the 
judgment. This last house was sold on exécution on the Littlefield judg- 
ment in 1876, realizing but $1,000, and leaving upwards of $4,000j be- 
sides 12 years' interest, still linpaid. My conclusion is that Mead not 
only meant to contest the Littlefield claim, but meant never to pay it if 
he could help it; and that his taking the subséquent titles in his wife's 
name was partly with this intent. i 

The two releases executed by Littlefield do not préjudice the claim 
under his judgment. The release of the house 103 West Forty-Third 
etreet in 1867 was evidently obtained by Mead himself, to enable him to 
eonvey that property, and thereby obtain a part of the considération 
which was uséd to purchase the Sixth-Avenue lots in question. The re- 
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lease of the other house, 128 "West Forty-Third street, was made in consid- 
ération of $200 paid by Mrs. Travis in February, 1873, about a year after 
its conveyance to her by Mead. This property had stood in Mead's name 
before the recovery of the judgment, and was undoubtedly suffieient se- 
curity for the judgment. The conveyance was made " subject to ail assess- 
ments for widening Broadway, which are to be paid by the party of the 
second part, [Mrs. Travis;] also subject to the lien" of the Littlefield judg- 
ment for $3,183.83. 

It is contended by the respondent that this subject clause made this 
property the primary fund for the payment of the Littlefield judgment; 
and that the release of it by Littlefield estops him from making any sub* 
sequent claim under the judgment against Mead or bis property. There 
are several reasons why this view cannot be sustained: (1) Even if the 
efi'ect of the whole transaction between Mead and Travis was to make the 
land, as between them, the primary fund for the payment of the judg- 
ment, it would not hâve bound Littlefield, a prior lienor, unless he had 
notice of facts suffieient to constitute Mead a surety merely. Ingalb v. 
Mmrgan, 10 N. Y. 178, 187; Oheesebrough v. MiUard, 1 Johns. Ch. 414; 
Guion V. Knapp, 6 Paige, 43; Palmer v. Purdy, 83 N. Y. 147. There is 
no évidence that Littlefield had any such notice, actual or presumptive. 
The case is wholly différent from that of a spécifie lien like a mortgage. 
This judgment was a gênerai lien merely; and, when Littlefield was ap- 
plied to for a release, the only knowledge with which he was chargeable 
was simply that the property was subject to the lien of bis judgment, 
like any other real estate tha,t had belonged to Mead, without any obli- 
gation on bis part to look to that property primarily or alone. The rec- 
ord of the subséquent deed was not constructive notice of its ternis to 
Littlefield. Oheesebrough v. Millard, supra. Even if Littlefield had had 
knowledge of ail the facts that now appear, it would hâve made no dif- 
férence; for thèse facts do not shovv that the Travis property became the 
primary fund for the payment of Littlefield's claim, or that Mead became 
in equity a surety only. For (2) the deed does not say that Mrs. Travis 
was to pay the judgment; while it does state that she was to pay the 
assessments. Had the same intent existed as to the judgment, it would 
bave been so expressed. (3) The conveyance was only "subject to the 
lien" of the judgment, not to the payment of it, — a wholly différent 
thing- I Dingeldein V. Railroad Oo.,B7 N. Y. 575. (4) It is certain that the 
amount of the judgment was neither agreed to be paid by Mrs. Travis, 
nor deducted from the considération nioney. Mead does not so testify 
on either point, as he would bave donc if either were true. The judgment 
then amounted with interest to about $4,400. Mead says he considered 
the property conveyed worth $18,000, or $2,000 more than the price 
named in the deed. But there is no évidence that Mrs. Travis so con- 
sideted it; and, besides, she was to pay the Broadway assessments. But 
even this $2,000 différence is not half the judgment. Had it been un- 
derstood that Mrs. Travis or her property was to pay the judgment, the 
whole amount of it would bave been deducted from the considération 
money ; and Mead does uot say that any thing was deducted. And if the 
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purchase prîce wasmadeless in conséquence ofthejudgment, Mead would 
hâve taken some agreement from Travis to pay it. No such agreeraent 
was taken; nor is it probable that Mead would bave continued an active 
litigation, as he did for several years afterwards, simply for Mrs. Travis' 
benefit. 

The right of a debtor to make a particular fund the priinary fund for 
payment of a debt is a purely équitable right. It rests either upon ex- 
press contract, or upon the considération of the transaction that raises 
such an equity Where the debtor's lands, for instance, are sold on ex- 
écution, subject to a prior mortgage, the purchaser is presumed to hâve 
bought only the debtor's equity above the mortgage, and to hâve paid 
the considération for that equity only; and the land therefore becomes 
thereafter the primary lund for the payment of the bond and mortgage. 
Tice v. Annin, 2 Johns. Ch. 128; McKinstry v Curtis, 10 Paige, 503; 
Vanderkemp v. Shdton, ,11 Paige, 34. In this case there was neither any 
such agreement, nor any abatement or déduction from the considération 
in Mrs. Travis' purchase, such as to give Mead any équitable right to 
bave her property pay the judgment. He bas no such equity. Little- 
field's release of that property for $200 was therefore immateriaJ. Had 
the release not been given, and had Mrs. Travis been compelled to pay 
the whole judgment, she would hâve had a right to an assignment of the 
judgment for her benefit, to hâve it enfôrced against Mead in any légal 
or équitable proceeding like the présent. Ingails v. Morgan, mpra, It is 
not improbable that this subject clause was inserted in the deed through 
the caution of Mead 's attorneys for the very purpose of giving him the 
unquestioned right to litigate Littlefield's claim, and to prevent the gran- 
tee from either discharging the judgment, or claiming that the covenant 
against incumbrances was broken as soon as the grant was made, whieh 
otherwise might bave been donc. See Barnea v. Mott, 64 N. Y. 397, 
400, 402. The défense that the Travis property became the primary 
fund was not pleaded; and very likely ail the obtainable évidence perti- 
nent to the question may not hâve been produced. It is possible that 
some agreement was taken by Mrs. Travis from Mead in référence to 
that judgment, and that the title to the bouse in West Twelfth street, which 
he had bought for $5,000 cash over the mortgage at the same time with 
the Travis deed, both being acknowledged on the same day, was de- 
signed to be a substituted security so far as to allay any appréhensions 
of Mrs. Travis. I do not crédit Mead's statement that he believed the 
Littlefield judgment was "arranged upon the Travis sale," except in some 
such way as the above. He afterwards continued taking titles in his 
wife's name precisely as before, though the business was intended as his 
own. Upon the original purchase I must therefore hold that the Little- 
field judgment attaches as a statutory trust. 

2. Tlie bwidinga. If Mead's improvements on the lots had been in- 
tended as a gift to his wife, its validity as against creditors would be de- 
termined in référence to the amount of his means thus diposed of, his 
other prop«rty at the time, his existing indebtedness, the reasonablenesa 
of the gift as a provision for his wife, and the use afterwards made of it, 
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îaâiirespeotsf cre4itofa, œsîstingor subsequeïitr ;I^e e^ddence, however, 
satiafies: md tbat neithier :the lots nor the buildings were intended as a 
gift.tO/Mre. M6adj;:0r reftliy to become her property.'as between her and 
her husbaûd:. . |Ier napae was a mère cover for Mead's own business. 
In bis numerous purchases after the Lîttlefield judgment, ail contracts 
^?fvete in his own name. Payments were nlade with bis own cbecks. The 
receipteiion sales of property standing in his wife's nambv were deposited 
in bis own bank. Ail the rest ofhis real-estate transactions (except the 
bouse in West Thirty-Sîxth street, purchased in 1865, above referred to) 
were acfcnowledged tobesubstantially bis own. Even the mortgages of 
$24,0Q0,and $20,000, given by Fitzgerald and Bradley on a sale pf lots 
' in Mrs,. Mead's name, were Stoutly lOlaimed by Mead to be his, appar- 
ently supposing that the mortgages had been given to him, whereas they 
^Weie in fact executed to bis wife;' other persons, howevçr, being inter- 
ested therein. There is nothing to distinguish the purchase and hold- 
ing of the lots in question at the time they were bought, or tbe buildings 
(built thereon in 1870 and 1871, from the many other real-estate transac- 
tions :managed in thesame way. Mead stated, in answer to the inqui- 
iries of some of the, tenants, that this property was put in Mrs. Mead's 
name on account of the Littlefield judgment, and when that was out of 
•the way, that it was to b0 turned over to him. He usually spoke of tbis 
property aë his own, and so stated to many persons. He had the entire 
«lanagement of it, and until his insolvency deposited the rents in his 
jown bank-account. Some gênerai statements tbat Mrs. Mead had prop- 
earty or notes of bis, representing meaus of her own, on account of which 
the property in question was bought, find no corroboration. No such 
notes are produced. Mrs. Mead was not called as a witness to verify 
.this or any other claim in her favor. The inference is that she could 
teâtify to nothing which would support ber case. I must find, there- 
fore, that noue of thèse transactions save that of the bouse in West 
Thirty-Sixtb street were designed as gifts at ail, and that the use of Mrs. 
Mead's name was nothing but a cover for her busband's interests. Doubt- 
less thèse faots would in no way préjudice the légal title of Mrs. Mead 
and her heira as against Mead himself, or persons claiming merely in 
privity witb him, It is otherwisé as respects creditors, wbere the real 
intentand object of the transaction are of prime importance. In such 
cases, if the transfer is a mère cover for the debtor's own use, and not 
intended to give the transférée any bénéficiai interest, it is void as to ex- 
isting ciieditors, and equailly so as to subséquent creditors, when em- 
ployed totbeir préjudice, and to mislead them, except in so far as our 
statute in regard to trusts in lands prevents; and, as above stated, the 
statute has no application to what Mead subsequently invested in tbe 
buildings. 

The amount. invested by Mead in the bouses cannot be determined 
within $50,000. Mead's sworn; statements at différent times differ by 
more than that sum. His check-books, which would bave furnished 
yaluable dato as to tbis and other matters, hâve been kept concealed. 
He had acceas to them himself; but he réfused to disclose wbere, or un- 
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der whose control, they were, or by whom hè liad himself been permit- 
ted to see them when desired. His last testimony was from memoranda 
luade up by him, from which he read during his examination before the 
notary; but he refused to produce thèse memoranda for inspection or 
cross-examination bj' the opposing counsel. His earlier statement, made 
some years previous on affidavit, was that the buildings cost $169,000; 
next, that the buildings cost $128,484.50; lastly, that the buildings and 
nine lots cost $142,596.13; which, deducting $29,500 for the nine lots, 
would leave $113,096 for the buildings. As $76,000 only was raised 
by first mortgage on the property during the progress of the work, the 
amount raised from other sources must hâve been from $37,000 to 
$93,000. 

Mead states that he was worth at that time from $75,000 to $150^000, 
and did not owe over $10,000. On cross-examination he fails to show 
with any dèfiniteness property worth over $50,000 or $60,000, ail told, 
except sueh as rested on mère estimate or conjecture, including what 
stood in his wife's name, aside from the house in Thirty-Sixth street. 
lîie explanatioQ given of his failure, and the fact that uponhis bank- 
ruptcy he had no assets, and owed at least $72,000 of unsecured debts, 
(excluding ail of the alleged debt to James G. Mead of $32,000, except- 
ing $8,000,) confirms the belief that practically ail that he had abovei 
what he owed was invested in thèse bouses. He states that his failure 
was caused by the shrinkage of real-estate values; and that, after 1873, ! 
the loss of cash invested therein was, ail told, $186,536. Other parts^ 
of the évidence, however, show that his receipts from profits on wholly 
new transactions after the houses were ail built in 1871, and from mort' 
gages on the property in question, together with the debts unpaid and. 
unsecured at the time of his bankruptcy, amounted to from $193,000 to 
$210,000, which is made up as follows: Additional sums raised on' 
mortgage of the property in question after 1872, (amount per sched-; 
ules, $155,750; per deed to J. C. Mead, $172,150,) $65,650 to $82,150; 
profits oh lots bought from and after the summer of 1871, (McKee, An- 
drews, Béer, Giilies, Bums,) $55,652; debts unpaid, $72,000; making 
altogether from $193,000 to about $210,000; or from $7,000 to $24,000' 
more than ail his losses, without counting the net ren tais received by 
him from this property during many years. Assuming that ail thèse: 
net rentals — some $5,000 or $6,000 a year — were consumed in his ex-. 
penses of living, (certainly a libéral allqwance,) and that he earned 
nothing in his plumbing business from 1871 to 1878, it would seem, 
considering that his schedules show no assets, that unless some consid-: 
érable assets were concealed at the time of his bankruptcy, he and his 
wife together, aside from the Thirty-Sixth street house, hâd nothing in 
1870 and 1871, over his debts, except what was put into this property; 
and that, whatever his apparent property may bave been, it was really 
absorbéd in paying a part, but not ail, of his indebtedness at that time 
in its continued and substituted forms. As to the amount of his indebt- 
edness, Mead testifies that it did not exceed $10,000 when he began 
building, including the Littlefi€ld judgment and Haight's claim, which 
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are atill unpaid. From this, however, is evidently excluded his obliga- 
tions on bond and mortgage, which would amount to a great deal more. 
The proof of debts in bankruptcy shows only two existing at that time, 
viz., those of Littlefield and Haight, amounting together, with interest, 
to about $6,000, as to which debts thèse transactions are plainly invalid. 
Besides those debts there are others proved to the amount ot" about 
$30,000 for moneys loaned to Mead, mostly upon notes dated in 1872 
and 1873 But the évidence indicates that a number of thèse were- for 
loans obtained previously, — how far back cannot be stated. To some 
extent they were probably substitutions for previous debts. No books 
of account were kept, and the check-books, which might bave thrown 
light on this matter, bave been concealed. A considérable amount was 
alleged to hâve been loaned by James G. Mead, running back prior to 
1870; and from that year downward Mead appears as a borrower from 
his friends, and more and more from his bank, upon discounts of accom- 
modation paper, — in November of 1870, $6,000; in November, 1871, 
$10,000; in November, 1872, $21,000; May, 1873, $35,000; July, 
1873, $41,000. During 1873 the bank held security for thèse loans on 
the lots in question. Thèse debts to the bank were discharged on the 
exécution of the new mortgages above referred to in the latter part of 
1873. 

Mrs. Mead had no claim upon her husband for money or property 
brought to him upon her marriage, or through her family. The con- 
trary suggestions made by Mead in the earlier part of the examination 
were afterwards disproved. She had no estate of her own, and received 
from her father only $460, which was but a repayment of what Mead 
had invested in furniture. I accept Mead's testimony that the house 
bought in 1865, and taken in Mrs. Mead's name, "was intended to be 
hers from the start." It was their place of résidence; it was a reasonable 
provision for her at that time; it was not prejudicial to Mead's existing 
creditors, and was not used to mislead subséquent creditors. When the 
buildings on the lots in question were commenced, the house in Thirty- 
Sixth Street was worth, as Mead says, $30,000. It was sold in 1873 for 
$31,000, netting $22,500 over the mortgage. I shall sustain this pro- 
vision for Mrs. Mead to the amount of $22,500, considering that sum as 
practically turned into the Fifty-Fifth street property, where the family 
afterwards went to réside. 

The subséquent use of the property in question by Mead was such as 
legally subjects it to the claims, not only of his existing creditors, but of 
subséquent ones misled by it. Mead alone was in apparent possession, 
as he undoubtedly had the sole management and control of it. He ap- 
pôinted agents of the property, who understood him to be owner. He 
usually spoke of it as his; made some long leases of it in his own name; 
and received and used ail the rents, and contracted ail debts in référence 
to the property. It was a valuable property. It gave him a réputation 
for wealth; and, in my judgment, was the backbone of his crédit. The 
évidence shows that many of those who loaned him money did so on the 
faith of his supposed ownership of this property, to several of whom he 
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spoke of it as his, as he was generally accustomed to do. His partner 
and his agent supposed that it was his, and that it stood in his name of 
record. There can be no doubt that at that time, and for several years 
after, he consJdered the property as practically his, and so treated it. 
Mrs. Mead is chargeable with full knowledge of this course of dealing, 
and full assent to it. As a mère cover, she in no way interfered. She 
now offers no évidence to the contrary. Both are bonnd by the position 
practically assumed during the time when thèse subséquent debts were 
contracted on the faith of Mead's ownership. To permit a contrary po- 
sition to be taken now on the strength of a merely nominal légal title in 
Mrs. Mead, which was originaUy intended only as a cover for Mead's 
use, would be to defraud the creditors misled by it. Any such attempt 
to change front afterwards is strong évidence, and ought to be interpreted 
as proof, of a fraudulent intent at the start. The cases are numerous 
showing that subséquent creditors thus actually or constructively misled 
are entitled to relief against such transfers, as much as creditors atthe 
time. Savage v. Murphy, 34 N. Y. 510; Casev. Phelps, 39 N. Y. 164; 
Sedgndck v. Place, 12 Blatchf. 163, 179, 95 U. S. 3, Shand v. Hanley, 
71 N. Y. 319. The cases of Can v. Breese,'81 N. Y. 584, and Graham 
V. RaUrmâ Co., 102 U. S. 148, 153, 160, are inapplicable, the citcum- 
stances being quite différent. 

Mead's investment of his money in building on his wife's lots, when 
the intent of both was that Mead should bave ail the fruits of it from 
rentals or the proceeds of sales or mortgages, as the facts hère prove that 
he did bave to a considérable extent, in part exécution of the trust, is vir- 
tually a "transfer" of Mead's personal assets to Mrs. Mead "in trust for 
his use;" and as such is by the statutes of this state "void as against 
creditors, exis'ting or subséquent." 2 Rev. St. p. *135, § 1; Ourtîg v. 
Leavitt, 15 N. Y. 9, 132, 148, 149; WUsmv. Robertsm, 21 N. Y. 591-594; 
Young V. Heermans, 66 N. Y. 381; Dewey v. Moyer, 72 N. Y. 70, 76, 
103 U. S. 301. The statute applies to "ail transfers, verbal or written." 
This expenditure was a "verbal" tr'ansfer of his means. That it was in 
trust for his "use" is as clear to me as if it had been declared in writing. 
Though a trust in larids cannot be created by paroi inter partes, this does 
not apply to trusts for creditors, by opération of law; nor, I think, to 
moneys laid out on another's land, but for one's own use; nor to the pro- 
ceeds to be derived therefrom, when such was the common intention. 
Section 1, p. *135, and section 2, p. *137, N.Y Rev. St., are thus harmo- 
nized. To a considérable extent the real trust bas been executed in the 
application of rentals and of the money S raised on mortgage of the property 
to the security orpayment of Mead's debts at the close of 1873 and su b- 
sequently. In either point of view, subséquent creditors misled are en- 
titled to relief. 

When Mead's insolvency became certain in 1875, the insecurity of this 
property, though standing in his wife's name, became apparent. It was 
accordingly conveyed to his cousin, James C. Mead, of Sing Sing, in 
June, 1875, for the considération as stated in the deed of $300,000, sub- 
ject to mortgages for $172,160, and taxes of 1874. A mémorandum of 
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Mr. Mead's of tlie year previous lincluded it among Ms "effects," and 
stated its estipmted value at $350,000, i. e., from $125,000 to $175,000 
, above tjbe incumbrances upon it., ; Undef this deed the ownership of the 
property was claimed by JameSt G. Jîilead from June, 1872, till hia death, 
iu 1884, afterwhich.it was first leamed in this suit that a reconveyance, 
not recordedy v?as executed by Jan;Les G. Ifead to Mrs. Mead on the day 
lafter the deed from her to bim, and placed in the banda of a relative; 
the transaction being as security to James G. Mead fora balance of about 
$8,000 owing to him by the bankiiupt. In the mean time the bankrupt 
had been coilectiijg, the renis çf the property under a power of attomey 
from James G- Mead, The exécution of thisdeed had been kept con- 
cealed thcough long, examinations of both James Ç, JMead and Abraham 
Mead, apd bas led to no, small ampunt of prévarication. The complaint 
charges that; the opnveyançe to James G. Mead was in fraud of creditors; 
iajid,theTe<î|m be no doubt that such was its actual intent. The recon- 
veyance, to Mrs. Mead bas sinpe been cjelivered. 

r^; ; Upon ail the testimony^ I dp not find that at the time of the original 

purQhase of the lots there was an actual and positive intent on Mead's 

, part to hi^der» deky, or defraud apy creditor except Littlefield, whom 

. he did by thisijaeans intend tohinder, and delay in the collection of his 

debt. But I do find that the subséquent investojent by Mead in 1870 

and 1871 of a large araountpf his means in the érection of bouses on 

îlots standing jn hiswife's namewas greatly in excess of what was legally 

jjustifiable;ft8.jfli provision for her,' hîiving referçnce to his then existing 

..m^8.jp[.S, aiid the uncertain and spéculative nature of the chief business in 

iwhich.hewas engaged, and+the laJ'ge obligations he had assumed in it, 

jfind thestilllarger-ones hesoon, after assumed; that neither this invest- 

.ment, nor the original purohase, was intended as a gift to Mrs. Mead, 

jbutwas a mère trust forhispwn use; that the provision previously made 

, for Mrs. Mead, w[hich is herein sustained to the amount of about $30,- 

'QOQ, was ail. that his circumstances warranted; and that the investment 

fin thèse hoijses pf sp large a part, if not the whole, of his means over 

.«nd above his unsecur^ liabilities, and his subséquent possession and 

; uge and représentation of the property as his own, upon the faith of which 

(Subséquent loans ^ere made to bim, were incompatible with the rights 

wid interesta of creditors misled,, and were in law fraudulent as to them, 

as weU as void: nnder the provisions pf the Revised Statutes pf this state. 

, ^Tbe coiïiplainant, is entitled to a decree declaring the priginal purchase 

. of the lots sutgect toa trust fpr the payment of the amount now due and 

-owing upon the Littlefield judgment; (2) the balance of the amount in- 

, vested by Mçad in the original purchase of the lots, after deducting the 

-above, will. go to Mrs. Mead, tpgether with the sum of $22,500, the net 

proceeds of the Thirty-Sixth street bouse; (3) that there be next paid 

from the proçeedsof the property the rest of the debts as theynpw stand 

pipowed against Mead in the bankruptcy proceedings pro rata; excluding, 

. howeverj therefrom the debt to , Maclay for a deficiençy judgment on 

fpredosure. The presumption from the circumstances, and the ordinary 

well-knpwn course of business iii this city, is that Maclay 's bond and 
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mortgage were not takenuppri any personal,(;redit. of Mead, or pf tlie 
property in question; and thére is no évidence or suggestion lo the con- 
trary. If the proceeds of the sale of the prbperty are insufficient to 
satisfy the àbove sums in full after the payment of incumbrances e^tist-- 
ing thereôn at the time thè complaint hereinwàsfiled, togetherwith,any 
subséquent taxes or assessments, the défendants will be directed toac- 
count for the rents and profits received, so far as necessary to pay the 
above amounts in full, With interést and.costs, {Loos v. Mi/cinson, 110 N. 
Y. 210-215, 18 K E. Rep. 99;) and such' rents and profits, so far as re- 
ceived by Mrs. Mead, will be deducted from the amount above reseryecj; 
for her benefitj if not otherwise coUectible, and that bô necessary, in or- 
der to made good the amounts dueuport theother dainas àllpwed hérëin, 
togèther with costs and disbursements of suit. . 



United States v. Meagheb.' 
iCireuit Oowi, W^ D. Texas. November 28, 188$ , 

1. CoUETS— Pedebal JtmisDiCTiON— Crimes. ^ . 

A cession by a state to the United States of "exclusive jurisdiction" ovér 
certain land, providing that thé state shall rets in concurrent jurisdiction with ' 
the Utiited States so far that ail processti civil or criminal, issuéd .tinder au- 
thority of the State, may be executed by the state oiflcers upon any person , 
àmenable to the sanlé within thé limits 6f . the land so ceded, con'fers on the 
United States "exclusive jurisdiction," within the meaning of Rev. St. U. S. ' 
§ 6889, çrescribing punishtnent for crimes committed in places within tbë ex- - 
clusive jurisdiction of the United States. • 

2. SAMB— BCRDÉN OF Pboof. ' 

The burden iâ on the govemmentto show that the crime was committed bu 
land which wasmuder the exclusive jurisdiction of the United States. •. 
8. Homicide— Indictmbnt—Dbgbbb of Gbimk. 

Under a statute providing that one may be found guilty of any offense, the 
commission of which is necessarily înciuded in the one with which he is 
cbai'ged, one cbarged with murder may be found guilty of manslaugbtèr. 
4. Samb—Mukdeb— Définition. 

Murder is wher^ a person of sound mempry and discrétion unlawfully and 
feioniously kills any buman beihg, in the beace of the sovereign, with malice -' 
prepense or aforethought, express or Implied. 
6. Samb— Malicb. 

Malice, as applied to murder, need not dénote spite or malevolence, hatred 
or ill 'will, to the person killèd. nor that the slayer killéd bis victim in cold 
blood,as With a settled design; but a killing from an evil design and malighaut 
spirit may be of malice, implied by law from the absence of lawful excuse. 

6. Bamb. 

Ail the facts in the case, however trivial, should be considered as bearing 
on the questionof malice. 

7. Samb— Accidentai. KiLLiNB. 

The Isilling of a pierson by the accidentai discharge of a plstol by onç en- 
gagea In no unlawful act,' and without négligence, is homicide by m'isadvent' : 
ure, and is no crime. . , 

I Publication delàyed by fàilure tiy obtaln copy of opihion at time of Its delivéry. 
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8. Samb— Manslapseteb. 

Any unlawful and willful killine of a human being wîthout malice, înclud- 
Ing a négligent killing, which is aiso willful, is manslaughter, and it may ex- 
ist where tnere is no évidence of sudden beat of passion. 

0. Same— Intoxioation as Dbfbnsb. 

' Intoxication is no excuse for crime, but should be conaidered as affecting 
défendant'» mental condition, with référence to hia capability of a spécifie 
intent.i 

10. Same — Beasonablb Dotjbt. 

A reasonable doubt of guilt sufficient to acquit exista, if, after an impartial 
comparison and considération of ail the évidence, the jury can candidly say 
that they are not satiafled of defendant's guilt.' 

lli Bamb. 

The j ury shonld convict, if, after an impartial comparison and considération 
of ail the évidence, they hâve an.abiding conviction of defendant's guilt, such 
as they woùld be willing to act upon in the môre weighty and important mat-, 
ters relating to their own afifairs.^ 

Indictment against William Meagher for Murder committed on a gov- 
emment réservation. 

Budolph Kleberg, for the Government. 
A. J. Evans, for defendanti 

Maxey, j., (chargingjury.) The indictment preferred against William 
Meagher, the défendant in this case, is for the murder of Joseph Horan. 
An important CLUestion affecting thë jurisdiction of the court has arisen 
dùring the progress of the trial, the :disposition of which must, under the 
facts in evidende, be remitted to your détermination. It is alleged in 
the indictment that the offense was committed in the county of Kinney, 
within the Western district of Texas, "and at the military post of Fort 
Clark, which said post and fort was then and there, and before said time, 
[October 10, 1888,] ceded to the United States, and was then and there, 
and is now, under the exclusive jurisdiction of said United States." This 
court could not entertain jurisdiction of the offense charged against the 
défendant unless it be made to appear that the homicide was committed 
"within any fort, arsenal, dock-yard, magazine, or in any other place or 
district of country under the exclusive jurisdiction of the United States." 
Rev. St. U. S. § 5339. Ordinarily offenses of this character are tried 
and. determined by courts of thè respective states, and it is only when 
they are committed, following the words of the .statute, in some "place 
or district of country under the exclusive jurisdiction of the United States," 
that the jurisdiction of the fédéral courts attaches. It is insisted by the 
government that jurisdiction is complète in this case, for the reason that 
the chief executive of the state of Texas, acting pursuant to a gênerai 
/ 

■■■.:.:- , .li..- , - 

'On the gênerai subjeot of Intoxication as an excuse for crime, see the note to State 
V. Tatlow, (Kan.) 8 Pac. Rep. 367; Territory v. Davis, (Ariz.) 10 Pao. Eep. 359, and 
note: Buckhannon v. Com., (Ky.) .5 S. W. Rep. 358, and note; Wilkerson v. Com., (Ky.) 
9S. w. Rep. 886; Clore v. State, (Tex.) 10 S. W. Rep. 242; Cleveland v. State, (Ala.) 5 
South. Eep. 426. ,3 

'Por définitions of "reasonable doubt" in criminal cases, and instructions on that 
subieot, see U. S. y. Hughes, 34 Fed. Rep. 733, and note; State v. Saner, (Minn.) 88 N. 
W. Rep, 859, ^d ^ote; State v. Walker, (Mo.) 9 S. W. Rep. 646, and note. 
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law of the state, has by public proclamation ceded to the United States 
exclusive jurisdiction over the site or territory ocçupied by the military 
post of Fort Clark. A copy of that proclamation, duly authenticated by 
the secretary of state, has been admitted in évidence, which, after mi- 
nutely defining the boundaries of the ceded territory, proceeds as folio ws: 

"Now, therefore, I, John Ireland, governor of the state of Texas, under 
and by virtue of the authority vested in me by the constitution and laws of 
the said state of Texas, hâve ceded, and by thèse présents do cède, to the 
United States, exclusive jurisdiction over the above-described land, to hold, 
use, oceupy, own, possess, and exercise said jurisdiction over the same: pro- 
vided, that this cession of jurisdiction is granted and made upon the express 
condition that the state of Texas shall retain concurrent jurisdiction withthe 
United States over said land, and every portion thereof, so far that ail process, 
civil or criminal, issued under authority of this state, or any of the courts or 
judicial Ofttcers thereof, may be éxecuted by the proper oiBcers of this state 
upon any person amenable to the same within the limits of the land so ceded, 
in like raanner, and with like efifect. as if no cession had taken place, saving 
to the United States security in the possession and enjoyment of said land, and 
ail property within said liraits and extent, and exemption of the same, with ail 
imprdvements arid propertythereon,from any taxation under the authority of 
the state so long as the same is held and ocçupied by the United States for thé 
purposes expressed and intended in this cession, and not otherwise." : ' 

The condition expressed in the cession of the governor seems to follow 
substantially the language of the state statute. Rev. St. arts. 334, 
335. And it is çontended by eounsel for the défendant that the statute 
and executive cession reserve to the state of Texas concurrent jurisdiction 
with the United States over offenses committed within thé ceded terri- 
tory. If that position b^ correct, this court would be without jurisdic- 
tion to proceed further, as it can take cognizance of thé offense of mur- 
der (so far as the clause of the Revised Statute under considération is 
concerned) only when it is committed in a place or district under the ex- 
clusive jurisdiction of the fédéral governraent. But I cannot adopt the 
view of defendant's eounsel, although at first inclined to believe that con- 
struction to be the proper one. ' The state, in the instrument of cession, 
merely reserves the right to serve process upon persons within the ceded 
land who may hâve committed offenses elsewhere, and I do not under- 
etand that its purpose is to reserve a concurrent jurisdiction over the 
territory ceded. In construing a somewhat similar statute, in the case 
of U. S. V. OomeU, 2 Mason, 65, Judge Story uses this language: 

"It provides only that civil and criminal processes, issued under the au- 
thority of the state, which mustof course be for acts done within; and cogni- 
zable by, the state, may be éxecuted within the ceded lands, notwithstanding 
the cession. ; Xot a word is said from which we can infer that it was intended 
that the state should hâve. a right to punish for acts done within the ceded 
lands. The whole apparent object is answered by considering the clause as 
meant to prevent thèse lands from becoming a sanctuary for fugitives from 
justice, for acts done within the acknowledged jurisdiction of the state. Now 
there is nothing incompatible with the exclusive sovereignty or jurisdiction 
of one state, that it should permit another state, in such cases, to exécute its 
processes within its limits." 
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And it issaid'bytlîesupi'étQe court, in the case ofRaÛroad Co, v. Xoioe, 
114 U. S. 533, 5 Sùp. et. Rep: 995, that— 

"The réservation which bas Ufïual.ly accompanied the consent of the states 
that civil and criminal prOcess of the state courts may bè served în the places 
purchased, is not considered as interfering in any respect with the supremacy 
of the United States overthem; but is admitted to prevent them from becom- 
ing an asylu m for fugitives frètû justice." 

I therefore charge you, gentieipen, as matter of law, that the instru- 
ment executed by the governor, which is in évidence bel'ore you, cèdes 
to the United States exchvsive jarisdiction over the lands therein partic- 
tlarly described. 'But in thus holding I do not mean to say to you that 
the offense qhàrgéd against the défendant — if offensé it be — was com- 
initted within the limîts of the ]boundaries set forth in the instrument. 
That is a question of fact for you to détermine from a considération of the 
évidence; and if you find that the homicide was not committed within 
the boundaries co^ered by, orincluded within, the cession, then it would 
Ibe your duty to aquit the delèïidant. It devolves upon the government 
to prové to your satisfaction thàt tlié killing was done at a place within 
the exclusive jurisdiction of the United; States; and in this case the bur- 
den is upon the government to show that the homicide was committed 
within the boundaries described in the cession made by the governor. 
If yoù are satisfied that Joseph Horan was killed by the défendant at or 
within a place under the exclusive jurisdiction of the United States, it 
will'ûext be your duty to inquire intc thecircumstances of the homicide, 
in order to détermine the question of guilt or innocence of the défendant. 

The offense — ^as I bave already stated to you — charged by the indict- 
mënt is murder, but in your considération of this case you will not con- 
finé your attention solely to that offense. The statules provide that in 
idi criminal caseâ the défendant may be found guilty of any offense, the 
commission of which is necessarily included in that with which he is 
charged in the indictment, (C/. S. v. Carr, 1 Woods, 485;) and you are 
instructed that the crime of mànslaughter is included in the crime of 
murder. And, hehce, if you should couclude that the détendant is not 
guilty of 'murder, you may still find; him guilty of mànslaughter, if the 
testimony warrants such finding, or you may find him not guilty of any 
offensé. Lot me first direct you attention to the offense specifically 
charged against the défendant; that is, the crime of ûiurder. Not every 
homicide is murder, nor ia every killing of a human being a crime; and 
it thereforç, becomes necessaryi'orthe court to instruct you what consti- 
tutes the crime of murder as known to the law, By approved authors 
it isiidefined thus: "Murder is where a person of souud memory and 
discrétion unlawfully and feloniousiy kills any human being, in the 
peàce of thé soveréign, with malice prepense or aforethought, express or 
irhpliéd." In this .Case it is admitted by the défendant that he killed the 
deceased, Joseph Horan, by shpotiug him with a pistol. It is not denied 
that the delendantat the time of the killing was of sound memory and 
discrétion, nor that Horan was under the peace and protection of the law. ' 
It will therefore be necéssary for you to détermine whether the killing was 
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an uïilawful ope on the part of the défendant, wi;th malice aforethought, 
exprès or iïnplied. Upon the point wlietber or not the Mlling was 
unlawful, you will inquire, first, whether the act of the accused, which 
resulted in the death of Horan, was iptentionai or unintentional. If ît 
was unintentional, if the défendant had no purpose to fire his pistol, but 
it was discharged by him accidentally, and at thé time of its discharge 
the prisoher v?as engagea in no unlawïul act, and if it was not negligently 
discharged, as hereinafter considered, then the act of killing was a homi- 
■cide by mis^dventure, — ^as the law terms it, — ^and is no crime; and under 
such circumstances it would be your duty to aquit him. 

If you should be of opinion that the killing was committed under cir- 
cumstances which would not authorize you to find the défendant entirely 
guiltless of any offense, you will next inquire whether it was coramif ted 
with malice aforethought, express or implied; and to reaoh a conclusion 
uppn that point you must understand the meaning of the terms ùsed . It 
is said by the suprême court of this state that malice aforethought, when 
attenjpt^ to be defined, hasbeèn necessarily given a more comprehensive 
meaning thanepmity or ill will or revenge, and has been extended so as to 
include ail those states of the mind under which the killing of a person 
takes place without any ca,use, which will in law justify, excuse, or ex- 
^tenuate the hopiicide. MçCoy y. Siate,' 25 Tex. â9. Malice, iaslapplied 
to the offense of murder, need not dénote spite or malevolence, hàtréd or 
ill will, to the person killed; npr that the sîàyer kill'ed his victim in cold 
blood, as with a settled design and préméditation. Such a killing would, 
it is true, be murder; but malice, as essential to the crinie of murder, 
has a more extended meaning. "A killing flowing from an evil design 
in geperal may be of malice, and constitute murder; asâ killing resulting 
from the dictâtes of a wicked, depraved, and malignant spirit — a heart re- 
gard] essof social duty, and fatally bent upon mischief — may be of malice, 
necessai^y implied by law from thefact of killing without lawful excuse, 
and suflScient to constitute the crime of murdet, although the person 
killing ma,y bave had no spite or iU-will towards the deceased. Malice, as 
thus described, is either express or implied. Express malice is where one 
"With a sedate and deliberate naind and formed design doth kill another, 
which formed design is evidenced by external circumstances, discovering 
that in wârd intention; * * * g,s by lying in wait, antécédent men- 
aces, former grudges, and concerted schemes to do bodily harm." Jordan 
:y.State,10 Tex, 492. In référence, gentlemen, to malice, it is said by emi- 
nent judges that it is rarely, if ever, the case that express malice is proven 
upon the trial of a cause, Its existence lies in the heart of the slayer, 
and he alone knows its secrets. "He is the only possible direct witness to 
that; and if he meant so to testify, he would plead guilty. The existence 
or non-existeRce of malice is an inference to be drawn by the jury from 
ail the facts in the case." It is said that malice may be implied from 
the fact of killing with a deadly weapon. But that rule, however correct 
as an abstract proposition, can seldom, it is said, be of practical utility 
in ascertaiping the specjes of malice; for that façt is rarely, if ever, pre- 
^ented ina case unaccompanied with other facts. an4 circupistances ex- 
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plaining the killing; and when other facts appear, the presumption as 
thus stated is apt to mislead. The rule is aptly expressed by a leamed 
judge in the foUowing language : 

"Malice is to be inferred from ail the facts in the case. If malice is found, 
it must be drawn as an inference from everything that is proved taken to- 
gether and eonsidered as a whole. Every fact, no matter how small; every 
circumstance, no matter how trivial, which bears upon the question of malice, 
must be eonsidered by the jury at the same time that they consider the use of 
the deadly weapon; and it is only as a conclusion from ail those facts and cir- 
cumstanees that malice, if inferred at ail, is to be inferred." U, S. v. King, 
34 Fed. Rep. 312. 

The malice, you observe, must be aforethought. It implies préméd- 
itation, — a. prior intent to do the àct. It may hâve existed but for a mo- 
ment, an inappreciably brief period of time, or longer. No limit bas 
been, nor can bé, fixed as to itsdùration. If it in fact existed for any 
period, however brief, the killing would be murder; and, if malice was 
wanting, the homicide, whatever it may be, would not be murder. 

I will not attempt a review of the facts in this case, for they are fresh 
in your metnory, and if, after a careful considération of the testimony, 
you are clearly satisfied that the défendant killed Horan with malice 
aforethought, as abôve defined to you, it would be your duty to find him 
guilty as charged in the indictment. But if you conclude that he is not 
guilty of murder, you will next look into the offense of manslaughter, 
and ascertain whether he is guilty of that offense. By the Revised Stat- 
utes of the United States, the crime of manslaughter, for the purpôse of 
this case, is defined as folio ws: 

"Every person who, within any fort, arsenal, dock-yârd, magazine, or in 
any other place or district of country under the exclusive jurisdiction of the 
United States, unlawfuUy and willfuUy, but without malice, strikes, stabs, 
wounds, or slioots at or otherwise injures another, of which striking, stab- 
bing, wounding, shooting, or other injury such other person dies, is guilty of 
the crime of manslaughter." Rev. St. § 5341. 

Manslaughter is said by Mr. Blackstone (4 Bl. Comm. 191) to ba 
the unlawful killing of another without malice, express or implied, 
which may be Voluntary, upon a sudden beat, or involuntary, V>ut in the 
commission of some unlawful act. Voluntary manslaughter, as defined 
by the comraon-law wrifers, is an intentional killing in hot blood, with- 
out malice; and "involuntary manslaughter, according to the old writers, 
is where death results unintentionally, so far as the défendant is con- 
cerned, from an unlawful act on bis part, not amounting to felony, or 
from a lawful act negligently performed." 1 Whart. Crim. Law, (8th 
Ed.) § 805. But the distinction above adVerted to between voluntary 
and involuntary manslaughter is now obsolète at the commou law, and 
becomes hère immaterial. Any unlawful and willful killing of a human 
being without malice is manslaughter, and, thus defined, it includes a 
négligent killing, which is also ^^illful. It is insisted by the défendant'» 
couhsel that the killing was by misadventure, — a mère accident,— with 
no fbrmed intent on the part of the défendant to kill Horan. I bave 
told you that to constitute manslaughter the killing must be willful, — 
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must be willfuUy done. The word " willfully," says a text writer, "some- 
times means little more than plain intentionally, or designedly. Yet 
it is more frequently understood to extend a little further, and approxi- 
mate the idea of the milder kind of légal malice; that is, as signifying 
an evil intent without justifiable excuse." 1 Bish. Crim. Law, § 428. 
Now, in this case, it is not insisted that therewas an altercation between 
deceased and the défendant, and that the killing was coinmitted in sud- 
den beat. Manslaughter, however, may exist where there is no évidence 
of sudden heat of passion; as, for example, where the killing results from 
the négligent use of dangerous agencies, as fire-arms. The rule is thus 
stated by Mr. Wharton: 

" Whoever possesses a dangerous agent must take such care of it as good 
business men, under sucL circumstances, are accustomed to apply; and if from 
his neglecting to exercise such care death ensue to another, he is liable for 
manslaughter." Whart. Crim. Law, § 343. 

But, gentlemen, y ou must accept this rule with the qualification or 
explanation that the killing must also be willfully committed, as the 
word " willfully "is detined in a foregoing part of this charge. You will 
carefuUy weigh ail the testimony, and détermine whether the défendant 
is guilty of murder or manslaughter, or not guilty of either offense, and 
render your verdict accordingly. 

There is another point to which your attention is directed, and that 
is intoxication. There is évidence before you tending to show that at 
the time of the killing défendant was laboring somewhat under the influ- 
ence of liquor. 

You are instructed that intoxication is no excuse for crime, but it 
may be considered to discover the spécifie intent which actuates a party 
in the commission of the offense, and thus it may sometimes reduce the 
offense of murder to manslaughter; and the rule is thus stated: 

"Where the question of a spécifie intent is essential to the commission of a 
crime, * * * the fact that an offender was drunk when he did the act 
which, being coupled with that intention, would constitute the crime, should 
be taken into account, by the jury in deciding whether he had that intention." 

But this excuse is to be received with great caution, and the question 
is left for the jury to détermine, "whether the defendant's mental condi- 
tion was such that he was capable of a spécifie intent to take life." 

Lastly, gentlemen, you are not to présume the défendant guilty. The 
presumption of law is in favor of the innocence of the accused until his 
guilt is established to the satisfaction of the jury beyond a reàsonable 
doubt; that is, a doubt based upon reason, and arising ont of the testi- 
mony. "Reàsonable doubt" bas been defined, in a case which bas passed 
the scrutiny of the suprême court, as foUows: 

"A reàsonable doubt is a doubt based on reason, and which is reàsonable in 
View of ait the évidence; and if, after an impartial comparison and considér- 
ation of ail the évidence, you can candidly say you are not satistied of the de- 
fendant's guilt, you bave a reàsonable doubt. But if, after such impartial 
comparison and considération of ail the évidence, you can trutlifuUy say that 
you hâve an abiding conviction of the defendant's guilt, such aa you would 
v.37F.no.l5— 56 
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be willing (o act npon in tbe more; weighty and important matters relating to 
your own aflsirs, you hâve no i^easonable doubt." 

If, in view of the évidence and -charge of the court, you believe défend- 
ant guilty of murder, you will flnd him guilty as charged in the indict- 
ment. If, however, you find that he is guilty of manslaughter, your 
verdict will be: "We the jury find the défendant not guilty of murder, 
but guilty of manslaughter." But if you find that he is not guilty of 
either ofl'ense, murder or manslaughter, you will simply find him not 
guilty. 

Yerdict oi guuty ot manslaughter. 



TSatiEBAVGW. et al. V. Jacksov et al. 

(Oireuit Court, E. 2). MUMgan. Febrnàry 26, 1889.) 

1. Patents FOK lKVENTiON8*-G!oN8TRTJCTroN. 

Though a patentée of a combination, whose original claim was rejected in 
view of the prior state of the art, is to be held strictly to the combination de- 
scribed 'in hiS modifléd claim, hé is éntltled to thé bËneflt of the doctrine of 
équivalents. 
%. Sàmb^Patuntabimty;— Saw-Mill Doos. 

Claim 1 of letters patent No. 196,102, October 18, 1877, to George W. Eode- 

baugb, for an improvement in saw-mill dogs, is for the combination of an 

' eccentric 'lever, pivoted to tbe standard, with a Connecting strap articnlated 

to an ftrm of the reciprocaljOry shaft carrying the dog-head, the parts being so 

àrranged fhat a downward movement of the lever will imbed the dog into the 

log, and lock it thëre, the lever asautiïing a perpendicidar position àgainst the 

standard, ont of; the way. Meld, that the use of such eccentric lever in place 

of the "T" lever used in the prior invention, described in the Craney patent, 

' ' the opération of the two being tbe same, and the alleged différence, that the 

eccentric lever is not a:ffected by baclt pressure, being istrongly denied, and it 

being always intended that the lever shall be locked or held in place by a 

weight, Js aot a patentable improvement. 

8. Samb. 

The arrangement by which the lever is perpendicalar to the standard when 
the dog is loaked, if an équivalent for a lever which locks borizontally, is an- 
ticipated by the Craney devicé, and, if a patentable improvement, is not in- 
fringed by defendant's combination, which does âot Use it. 

ok application fob bbhbabing. 
4. Samb. 

The device was anticipated also by the Ely patent, No. 163,309, May 18, 
187S, for a head-block, which was a combination of an eccentric lever work- 
ing with a cam, and operating on tbe vertically reciprocating bar carrying 
the dog, and' capable of locking the bar in any position; the dog-bead being 
carried upon a cylinder in substantially the saine mannér. 
p. Samb— Construction of Ci.aim. 

. The original claim was the eccentric lever and Connecting strap combined 
-with the vertical shaft carrying the dog-head, substantially, etc., and was re- 
jected on referring to the Ëly patent. Held, that clàim 1 of the patent must 
be limitéd to the spécifie device described, and is not infringed by a device 
in which the lever has its greatest locking capacity when in a horizontal po- 
sition, and losing its locking capacity When perpendicular. 
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In Equityi : 

This wâs a bill in equity to recover damages for the infringement of 
the first claim of letters patent No. 196,102, issued Oetober 16, 1877, 
to George W- Rodebaugh, for an improvement in saw-mill dogs. The 
claim alleged to be infringed read as ibllowa: 

" (1) The corabination of the eccentric lever, E, E', pivoted to the standard, 
B, at 0, with the Connecting strap, E, articulated to the arni. G, of the recip- 
rocatory shaft, D, carrying the dog-head, the parts bejng so arranged that a 
downward movement of the lever will imbed the dog into the log, and lock it 
there; thq lever assuming a perpendicular position against the standard, out 
of the way, substantially as described." 

The défense was anticipation and non-infringement. 

Charles J. Hunt, for plaintififs. 

OouMer <fc Qriffin, (JBarry E. Knight, of counsel,) for défendants. 

Bkown, J. a dog is an instniment for holding a log in position while 
il is being sawed into boards or planks. Formerly the log was supported 
on the çnds of the carriage, and was held firmly down, and secnred 
against latéral displacement by iron dogs hinged to the carriage, and 
having teeth, which were driven into the ends of the log. When the 
circular saw came into use the form of the carriage was changed. In- 
stead of supporting the log at the end, it was laid so that its side rested 
on the side rail of the carriage, and was supported its entire length. To 
hold it in position, two or more movable supports, called "knees," were 
placed uppn the carriage. behind the log, To prevent the rolling of the 
log, twp or more pièces of iron were hinged or hung to the cross-pieces 
of the carriage, having at their free ends a right-angled hook, which was 
driven into the log. Thèse were also called "dogs." After a time this 
arrangement was followed by teeth attached to the knees, and operated 
in varions ways. Some were driven down into the timber by blows, and 
spme by naeans of levers of various shapes. In some cases the teeth 
moyed simultaneously in an upward and downward direction, — that is, 
into the upper and under s^des of the log or cant, — and in others the ac- 
tion was separate. Thèse teeth were not often locked in place, but in a 
few cases the adjustment of the lever locked them in position. Thèse 
teeth were aJso called "dogs," but the term was also applied to the whole 
device, which was placed on the knee of the carriage, and included ail 
the mechanism for protruding and retracting the teeth. Under this state 
of the aj;t:tiie patent ip this suit was issued. The patentée, Rodebaugh, 
daims an improvement in thèse dogs, consisting of an eccentric lever > 
pivoted to the standard npon which the dog slides, the office of which 
is to raise and lower the reciprocating shaft, which carries the dog-head 
by means of a çonnecting strap between the eccentric lever and recipro- 
cating shaft. By the use pf this device the teeth of the dog are forced 
into and withdrawn irom the log at pleasure. In order to ascertain the 
full scopeof Rodebaugh's invention it is necessary to advert foramo- 
meot to the first claim of his original application. It read as follows: 



884 FEDERAL BEPOETER, Vol. 37. 

" (1) The cccentric lever, E, E", Connecting strap, P, combined with the ver- 
tical shaft or bar, D, carrying the dog-head, substantially as described for the 
purpoae speclBed." 

This was a broad claim for the use of an eccentric lever and Connect- 
ing strap, combined with a shaft carrying the dog-head, for the purpose 
of raising and lowering the teeth, and was rejected by the patent-office 
upon the ground that it had been substantially anticipated by patent 
163,309, issued to G. R. Ely, for a head-block. This was a combina- 
tion of a lever working with a cam, the object of which was to elevate and 
depressthe dog-head, which was carried upon a cylinder in much thesame 
manner as Rodebaugh's. The ground of thé rejection is not stated, but 
it is obvious that it must bave been upon the theory that the eccentric 
lever of Rodebaugh was a substantiàl équivalent for the weighted lever 
and cam of the Ely patent. The opération of thetwo is admitted to be 
substantially identical; and-, in our opinion, the action of the examiner 
in holding that there was no invention in substituting the one for the 
other was correct. Upon this intimation from the patent-office, Rode- 
baugh amended his claim, and restricted himself to the combination of 
the eccentric lever pivoted to a standard, with a Connecting strap artic- 
ulated to an arm of the reciprocatihg shaft carrying the dog-head; the 
parts being so arranged that a downward movement of the lever will im- 
bed the dog into the log, and lock it there, the lever assuming a perpen- 
dicular position against the standard, out of the way. Défendants' the- 
ory is that Rodebaugh, having assented to the rejection of his original 
claim, and having substituted another, is bound by the literalism of his 
new claim; and, inasmuch as in the défendants' device the lever when 
locked does not assume a perpendicular position, as required by Rode- 
baugh's daim, there is no infringement. If it be broadly true that a 
patentée who bas reformed his claim under instructions from the pat- 
ent-office is thereby debarred from the benefit of the doctrine of équiva- 
lents, his position is correct. It is true, there is an intimation in the 
case of Sargmt v. Hall, 114 U. S. 86, 6 Sup. Ct. Rep. 1021, that the 
limitations introduced into an application after it was persistently re- 
jected, must be strictly construed against the inventor, and in favor of 
the public, and looked upon as in the nature of disclaimers; but, on a 
careful considération of this and other cases, we think nothing more is 
meant thaii that where, under the state of the art and the action of the 
office, a patentée of a combination bas modified and limited his claim, 
he shall be held strictly to the combination as he bas described it. Thus, 
in Leggett v. Avery, 101 U. S. 259, it is intimated that if an applicant, 
in order to obtain the issue of a patent, acquires in the rejection of a 
claim thereto, à reissue containing eueh claim is invalid. But there is 
no suggestion that the patentée of such reissue isnot entitled to the ben- 
efit of the doctrine of équivalents. So, in Vukanile Co. v Davis, 102 U. 
S. 222, 227, after disclaiming an assertion that the correspond ence be- 
tween the applicant for a patent and the commissioner of patents can be 
allowed to enlarge, diminish, or vary the language of a patent after it is 
issued, it is said that a patent, like any other written instrument, is to 
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be interpreted by its own terms. "But when a patent bears on ils face 
a particular construction, inasmuch as the spécification and claim are in 
the words of the patentée, it is reasonable to hold that such a construc- 
tion may be confirined by what the patentée said when he was making 
his application. The understanding of the parties to a contract has al- 
ways been regarded as of some importance in its interprétation." So, ail 
that was said in Fay v. Cordeman, 109 U. S. 420, 3 Sup. Ct. Rep. 236, 
is that, if the patentée spécifies any élément as entering into the combi- 
nation, he makes such élément material, and the court cannot déclare it 
to be immaterial. It is his province to make his own claim, and his 
privilège to restrict it. If it be a claim to a combination, and be re- 
stricted to specified éléments, ail must be regarded as material, leaving 
open only the question whether an omitted part is fiUed by an équiva- 
lent device or instrumentality. There is nothing in any of thèse cases 
inconsistent with what had been previously regarded as well settled, or 
to lead pne to believe that it wa^ the intention of the court to debar the 
patentée from his right to pursue an infringer, who has endeavored to 
avoid his patent by the use of a well-recognized mechanical équivalent. 
We think, therefore, that we are bound to look to the state of the art at 
the tii^ie this patent was applied for to détermine the limitations upon 
the claim in question. 

Under the first clause of plaintiffs' patent as amended, there are none 
of the so-called "anticipations" which are worthy of serions considération, 
eycept that of Craney, which undoubtedlj' resembles Rodebaugh's device 
in ail its important particulars. There is a fixed standard, A, corre- 
sponding to plaintiffs' standard, B, a guide-bar, B, answering to the reCip- 
rocating shaft, D, and the saine lever, B, though in oneit is a "T" lever 
and in the other an eccentric; a Connecting bar, D, performing substan- 
tially the sanie functions as the Connecting strap, F, of the Rodebaugh 
patent, and a projecting or horizontal arm. G, which answers the purpose 
of plaintiffs' arm, G, projecting from the upper end of the reciprocating 
:shaft. AU thèse éléments perform substantially the same functions as 
the corresponding éléments of the Rodepaugh patent. There are, how- 
-ever, three distinctions in the two devices which it becomes necessary 
to notice before determining finally the question of anticipation: 

1. In the use of a "T" lever, instead of an eccentric. This fact is re- 
lied upon by the plaintiffs as constituting the improvement which dis- 
-tinguishes the Rodebaugh patent, not only from that of Craney, but from 
slII the others which are claimed as anticipations. But the testimony, 
■even of plaintiffs' expert, indicates very strongly that for the purpose of 
driving the teeth of the dog into the log, a "T" lever performs the same 
function, and in as effectuai a manner, as an eccentric. The opération 
of the Iwo is precisely the same. Indeed, a model was exhibited in 
which an eccentric and a "T" lever were used to move coincidentally 
the same Connecting rod, and their opération was shown to be practically 
identical. The one différence suggested is that eccentrics are not affected 
by back pressure,— a' distinction which is strenuously denied by défend- 
ants' experts,-— while the lever may be moved backward and forward, 
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unless it îs loekedi This, however, is of no importance, as it îs alwaya 
intended ithat the lever ôperating the dog shall èither bé lt)(Sked or held 
in place by a wèight upon the end of the lever. We are clear in our 
opinion that there is no invention in substituting bne for the other. 

2. There iS in the Rodebaugh patent a rearrangement of the entire 
combination of the Craney patent, by placing the lever and locking de- 
vice midwày between the upper and lower ends of the standard, instead 
of at the bottom, and using It to depress the upper dog, instead of raising 
the lower dog into the log. We do not understand, however, that the re- 
arrangement of an old combination, where eaeh élément of the combina- 
tion opérâtes practically as before, is patentable, unless a new or greatly 
improved resuit is gained. Wàodward v. Dinsmore, 4 Fish. Pat. Cas. 
163, 169. The variations of the Rodebaugh patent from that of Craney 
are scarcely greater thàn thosè of défendants' device from that of Rode- 
baugh, ànd it is entirely clear to our mind that défendants' device différa 
from that of Rodebaugh only in the rêasrangement of the combination, 
by wbich a Connecting rod, operâted by a thrust, and articulating with 
the movàble shaft at the bottom, is substituted for the Connecting strap, 
F, operatihg by tension, and articulated with the reciprocating shaft at 
the top by meana of the arm, G. In this particular the caâe is much 
like that of Ives v. HamiUcm, 92 U. S. 426. 

3. The feature of the Rodebaugh patent, by which the lever, when 
the dog is lôcked, assumes a perpendicular position agaînst the standard, 
out of the wây, is not found in the Craney patent, and is probably the 
novel arrangéîhent which obtained from the patent-office the allowance 
of his first claim as amended. Now, this is either a mechanical équiva- 
lent for a lever which locks horizontally, or it is not. If it be such an 
équivalent, then it is antieipated by the Craney patent, but if it be not 
such équivalent, and be a patentable improvetnent upon the Craney pat- 
ent, then it is not infringed by the défendants, since they do not use this 
feature of the ckim. Therô was undoubtedly considérable mechanical 
ingenuity flhown by Rodebaugh in readjusting the varions éléments of 
the Craney combination, ànd perhaps some improvement in its mechan- 
ical opération, and we think his device approaches very near the border 
line of invention; but upon the point which has been most earnestly 
pressed upon our attention, that the eccentric is â patentable improve- 
ment over the "T" lever, — and the plaintilî's' case was practically put 
upon this ground, — we hâve not been able to adopt their view. 



ON APPLICATION FOfe EEHEAEING. 

(March 13,1889.) 

Jackson, J. I concur fully in the conclusion reached by the district 
judge, that the Rodebaugh patoiitof October 16, 1877, — ^letters patent No. 
196,102, was antieipated by the patent issued to Thomas Craney,— No. 
150j634,-— dated May 6, 1874; that in' so far as the Rodebaugh improve- 
ment differkftôm that of the Craney pdtént nothing more than mechan- 
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içal skill wae involved and exercîsed. I am further ofthe opinion that 
said Rodebaugh patent was anticipated by the patent of Ely,— No. 163,- 
309,— dated May 18, 1875. 

2. If the Rodebaugh patent could be held valid, it would, in view of 
the action of the department, as shown by the file-wrapper and contents, 
hâve to be limited to the précise mechanism and construction therein de- 
scribed, and, as thus limited, it ia not infringed by the machine used by 
the défendants. Rodebaugh's original claim was broad enough to bave 
covered the machine as used by défendants. It was "(1) the eccentric 
lever, E, E', and Connecting strap, F, combined with the vertical shaft or 
bar,^ P, oarrying the dog-head, substantially as described, and for the 
purpose specified." This claim was rejected by the patent-office on réf- 
érence to said Ely patent. No. 163,309, in which is found an eccentric 
lever operating on the vertically reciprocating bar, which carries the 
dog, and capable of locking thé bar in any position it may be set. Upon 
the rejection of this broad claim Rodebaugh was compelled to présent the 
new claim now shown in claim 1 of the letlers patent issued to him, 
which çannot by any construction, orunder any rule of doctrine of équiv- 
alents, be enjarged so as to covét or embrace what was previously rejected. 
It must manifestly be limited to the spécifie device therein described, in 
which the dog-head is locked when the eccentric lever has been moved 
through the half circle, or 180 degrees of the circle, of its action, and 
brought into a perpendicular position with the standard or shaft. The 
defendant's lever is differently constnicted, haying its greatest locking 
capacity when in a horizontal position, and losing this locking capacity 
entirely when carried ta the position of the. perpendicular at which the 
Rodebaugh lever makes its most effective lock. I am clearly of the opin- 
ion that the application for rehearing should be denied, ànd that com- 
plainàhts" bîll &hould bè dismissed, with costs. 



BoYD 17. Janesvillb Hait ToôL Oo.' 

(Oirouit Court, ,W. D. Wiscondri. November 9, 1888.) 

1, Patbhts for Invbntioks— Anticipation— Hay Ei>etatob. 

Letters patent to John M. Boyd, No. 800,687, dated June 17, 1884, are void for 
want of novelty, being anticipated by prior patents. 
3. Samb^Patentability. 

Meré différences ofform and mechanics, wliich do aot involve invention, 
are not patentable. • 
(SyUabus hy the Gouri.) 

In Equity. 

This was a hiil for infringement of letters patent of the United States 
No. 800,687, to John M. Boyd, foi* hay elevators. The défendant man- 

■ Publication delay ed by Mlure to obtain copy of opinion at time of delirery. 
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ufactured hay carriers under letters patent of the United States No. 279- 
869, to Frank B. Strickler. The défenses were want of novelty and non- 
infringement. 

Erwin éc Benedîct, for complainant. 

Cffield & Towle, for défendant. 

Bonn, J. The best judgment I hâve been able to forra in this case 
from the eviderice and from an inspection of the varions patents and 
machines introduced on the hearing is this That the complainant's de- 
vice is anticipated by the varions patents introduced by the défendant; 
especially by the Walters patent, the Brower patent, the Church patent, 
the Jordon patent, the Kirch patent, the Hennyton patent, the Hustis 
patent, the Drake patent, and the Van Sickle patent. That in view of 
the several patents and machines, ail prior to that of complainant, and 
apparently accomplishing substantially the samè results by substantially 
the same means, there was very little left upon that Une for inventors ta 
work upon, and that the différence between the complainant's device and 
those preceding it is a différence of form and mechanics, and not one of 
art and invention. Complainant's bill dismissed, with costs. 



Ralu e< al. v. Troop d d. 
ÇDUtriet Court, 8. D. Nm York, March 4, 1889.) 

ShIPPINO— AVEKAGE— PlKE— WaTBR DamIAOK. 

By our law, as well as by the York- Antwerprules, the ship-ownerisentitled 
to gênerai average contribution from tie cargo for water damage done to the 
vessel in.extinguishing flre. 

Samb— Négligence— What Constitutbs— Evidence. 

No gênerai average contribution is due from the cargo to the ship-owner» 
if the sacrifice is caused by such négligence of the vessel as the ship-owners 
are responsible for. lleld, on the facts, that no négligence of the vessel was 
shown. The omission to comply with a port by-law requiring a locked lan- 
tern, is not, of itself, négligence, when such a régulation is not enforced by 
the local authorities, and is not shown to hâve been known to the master, and 
where the asual ship's lantern was actually used. The proceedings before a 
foreign board of inquiry are not légal évidence hère. 

Samb — SACRincB Orderbd bt Pobt Authorities. 

To entitle to gênerai average contribution, the act of sacrifice need only bft 
ordered by those who for the time being are in lawf ul control of ship and cargo, 
and, although this lire was flnally extinguished under the direction of the port 
authorities. keld that, as this was done by them while in control, under the 
lex loei, and as the act was a maritime act for the common benefit of vessel 
and cargo alone, and not for the supposed interests of other property in the- 
port, the ship-owners were equitably entitled to contribution, under the mari- 
time law. as if the master had retained sole control, and ordered the sacrifice. 

Same— Adjustmbnt. 

A British ship was chartered to load saltpeter and jute at Calcutta for a 
voyage to New York. The charter-party provided that ail questions of gên- 
erai average should be settled in accôrdance with the York-Antwerp rulea 
and the customs of the port of destination. After the vessel had loaded at 
her moorings, and was getting under way, flre broke out in the fore hold,. 
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which the mate and men on the ship and those summoned from other vessela 
were unable to put ont. The port authorities thereafter took charge, in ac- 
cordance with the law of Calcutta. A portion of the carf^o was unladen, and 
finally the vassal was scuttled, and the flre"drowned out. " The rest of the 
cargo was thereafter taken out in a damaged condition, and sold by the mas- 
ter, and the Sound cargo was forwarded for the owner's account to the port 
of destination, and there delivered. A gênerai average bond having been 
given for the cargo, and an adjustment had, by which the ship-owners were 
allowed for the injury to the vessel cauged by swelling of the jute, and for 
other water damage, held, in an action brought by the cargo owners against 
the ship-owners, claiming to recover the whole value of the cargo sold in Cal- 
cutta, that, as no errors in the adjustment had been shown, the sjiipowners 
should be allowed such gênerai average contribution, and libelants bave a 
decree only for the amouht due them under the adjustment. 

In Admiralty. 

Libel, by StephenH. Ralli and others against Howard D. Troop 
and others, to recover $22,000 for cargo sold by master at Calcutta, in 
March, 1886. 

Sidney Ohubb, for libelants. 

Wing, Shoudy & Putnam, for respondents. 

Beown, J. The ship J. W. Parker, of 1,190 tons, was chartered by 
the libelants to load at Calcutta with saltpeter and jute in baies. On 
the naorning of February 18, 1886, as the ship was getting under way, 
a fire broke out in the fore hold, which the men on board the ship and 
from other vessels in the neighborhood were unable to put out. After a 
half hour's work it was somewhat subdued, the hatches were put on to 
smother it, and the pumps were kept playing. Not long after, the port 
authorities came, and took gênerai charge of the efforts to put out the 
fire, pumping large quantities of acid, steam, and water into the ship. 
That night the fire smoldered, ail the openings being covered The fol- 
io wing day, 552 baies of jute were taken out by the master, when the 
port authorities required that she should be removed to the flats where 
the tide could flow over her, for the purpose of "extinguishing the smol- 
dering fire. The rest of the cargo was subsequently taken out in a damaged 
condition, and sold by the master for $20,723.83, for which sum the 
libelants, as owners of the cargo, asked a decree. 

The défendants claim an otïset for a gênerai average charge in favor of 
the ship as against the proceeds of sale, on the ground that the ship was 
sacrificed for the safety of the cargo; the water that was poured in, and 
that flowed over her after she was scuttled, in order to put out the fire, 
having practically destroyed the ship, through the expansion caused by 
the water in the jute baies that had been screwed tightly into the hold. 
A gênerai average adjustment was made, first at Calcutta, and afterwards 
at New York, the port of destination. By this adjustment, allowing 
the gênerai average claim of the ship, the sum of $7,420.48 only was 
found due to the libelants out of the proceeds of ship and cargo. The 
libelants having refused to admit their liability for a gênerai average con- 
tribution, that sum has been paid into the registry of the court. The 
libelants resist the gênerai average charge on the ground that the fire waa 
caused by the ship 's négligence, and that the scuttling and loss of the 
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siiîp were under the prder of the port authdrities, and not of themaster. 

,1. .48 to négligence.. ' It is no doubt the ordiriary rule in the la W of 
gênerai average, that, where the ship's négligence has made the sacrifice 
necessary, she cannot recôver a gênerai average contribution from the 
cargo. Mauy of the maritime codes expressJy so provide; and the text- 
books so state the rule. See the récent case of The Ontario, ante, 222. 
This proceeds, as I undetstand, upon the ground that the ship is herself 
responsible to the cargo for her own neglect. She therefore cannot take 
from the cargo under the name of "gênerai average" what she is at the 
same moment bound to make good and restore by reason of négligence. 
If that is the foundation of the rule, it cannot apply to those causes of 
sacrifice for which the ship and owners are not legally liable; and by the 
British statute, as well as the statutesiof the United States, there is no 
liability ior loss by fire "without the owner's fault or priyity." Macl. 
Shipp. 9, 121; Rev. St. U. S. § 4282. To deny the owners the benefit 
of a gênerai average contribution on the ground of négligence would im- 
pose upon Ihem, in effect, a liability for the fire, from wliich the statute 
exempts them. 

This âhip belonged tO New Brunswick, and the owners are therefore 
exempted from àny liability by reason of this fire, there being no fault 
or privity on their part. The charter, moreover, provided that "ail 
questions of average should be settled inaccordance with the York- Antwerp 
rulèè, and with the estàblished usages and laws of place of destination." 
Rule 3 of those rules déclares that "damage done to the ship or cargo, or 
either of them, by water or otherwise, in extinguishing fire on board the 
ship, shâll be gênerai average." This rule does not except cases of nég- 
ligence by the ship, nor require the sacrifice to be made by the master, 
or by his order. In the Antwerp conférence of August, 1885, the ques- 
tion waa propounded whether the rules should be modified in case the 
original cause of the loss was the ship's négligence, or the proper vice of 
the ship or cargo. The'solution determined by the conférence was that 
"the rules of common average ought to be applied, even though the dan- 
ger, the primordial cause of the sacrifice or expense, had been brought 
about by the fault of the captain or crew, or of a person interested in the 
cargo, or by the proper vice of the ship or cargo; the recourse that the 
fault or proper vice gives ought to be kept independent of the rule of 
common average." 5 Valroger Droit Mar., App. question 32, p. 389; 
solution 22, p. 405. The cause of the fire, and, therefore, the alleged 
négligence, are moreover not estàblished in this cdse with any certainty. 
The car^b had been covered the night before, preparatory to sailing. On 
the morning of the fire, as the ship's ehains were being hove in, one of 
the seamenwas directed to go into the chain locker forward to stow them 
away, fH'e took a globe lantern, and went into the chain locker, through 
a narrow passage between the baies of jute under the deck, and about 10 
or 15 minutes afterwards. was heard to «cream, and at the same time 
fimoke oame pouring out of the hatch. The libelants charge that the 
jute was set on fire by some improper use of the lamp. But there is no 
proof of thisi The lamp may hâve been taken out of the lantern, or 
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brpken accidentally in handling the chains. The respondents daim that 
the fire was spontaneous, and naturally sbowed itself soon afterthe open- 
ing of the hatch gave it air. Jute in baies is liable to spontaneous com- 
bustion; and, as the seaman lest his life, there is no testimony sufBcient 
to détermine with any certainty the origin of the fire. The pioceedings 
of the marine court of inquiry at Calcutta are not compétent évidence 
hère. The frequency of fires in cargoes, and the difficulty of determin- 
ing their origin, are said to be among the reasons of the statutes exempt- 
ing owners irom liability for damage by fire. A régulation of the port 
of Calcutta required that no lantern should be taken below except by an 
officer, and only when it was secured by lock and key. There is no 
proof that the master or officers of this vessel had any knowledge of this 
régulation. The régulation is a strictly local one. The évidence shows 
that other foreign vessels at Calcutta had no knowledge of it; and it 
would seem to hâve beeii a dead letter. The port pilot, who was in 
charge of the ship at the time, was not examined in référence to it. 
The lantern is proved to bave been such as was. usual in such vessels, 
having brass guards, with the laœp fastened by a screw at the bottom. 
The failure of foreign ships to comply with local régulations not brought 
to their knowledge does not, in gênerai, constitute a fault. The J. Fraser, 
21 How. 184, 188; The New Ym-kv. Rea, 18 Row.22B; TheE.Â.Packer, 
10 Ben. 520. 

The question of négligence, as respects gênerai average, must be de- 
termined according to the gênerai rules of navigation. Manifestly the 
use of an unlocked lantern in going below cannot be held to amount to 
négligence in one port, and not in another port, upon the same voyage 
and with the same cargo. This was the ordinary ship's lantern, secured 
like those in almost universal use. The use of such a lantern was not in 
itself négligence. The chief witness for the libelants on this branch of 
the case. Inspecter Forsyth, says twice that it was not unsafe to go be- 
low with this globe lantern. It is not at ail certain, as above stated, that 
the lantern caused the fire; or, if it did, that ite being unlocked had any- 
thing to do with it. I think the claim of gênerai average cannot be re- 
jected on thèse grounds. 

2. Sacrifice. The libelants contend that the sacrifice of the ship arose 
from her scuttling; that this was done by the order of the port authori- 
ties, and was not by the act of the master; and that the motive was not 
the préservation of the cargo, but the protection of the port, and of other 
vessels and property. By the local law it appears that the commissioners 
and, under them, the conserva tor of the port of Calcutta, bave a gênerai 
authority over vessels on fire; and the master is subjectto heavy penalty, 
in case of fire, for not takiiig the proper order, and observing their direc- 
tions. Calcutta act of 1875, §§ 17, 36. The master, when this fire 
broke out, was ashore seeking a tug. The chief ofiicer gave the alarm, 
and the port ofiicials soon appeared, and took the chief direction of af- 
fairsi The master, several times during the following two days, was dé- 
sirons of having the hatches opened, and of removing more baies, which 
the officiais prevented. But it is évident from their testimony that the 
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fire was at no tîme subdued until it was "drowned out" by scuttling the 
Bhip. Large quanti ties of carbolic acid, steam, and water had sueces- 
ively been pumped into the ship without extinguishing the 6re. The 
master did not object to the souttHng. The chief différence between 
them was in respect to keeping the hatches open longer for the purpose 
of removing more of the cargo, to which the officiais objected m consé- 
quence of the increased draft of air serving as fuel to the fiâmes. It is 
perhaps to be inferred that the gênerai authority given to the port offi- 
ciais was either on account of their better knowledge of the mode of deal- 
ing with fires likely to arise in cargoes shipped at that port, or for the 
protection of the port or olher shipping, which might sometimes require 
other measures than the masters might adopt; and if it appeared in this 
case, or if the évidence warranted tlie inference, that their measures were 
adopted in view of any actual or supposed danger to the port, or to other 
ships, and that they acted differently than if the common benefit of the 
ship and cargo alone were considered, — in other words, if there was any 
sacrifice of the ship and cargo for the supposed interests of other prop- 
erty, — I should consider the case not one of gênerai average. But there 
is no évidence to warrant any such inference. This ship was far from 
shore, and apparently threatened no other property. The circumstances 
do not indicate that there was any conflict of interests between the ship 
and the shore, or that the port officiais in any degree designed to sacrifice, 
or did sacrifice, any interest of the cargo to the safety of other property. 
There was no occasion, and no motive, for their doing so. The most 
that can be inferred is that there was soiiie diflference of judgment be- 
tween them and the master as to the amount of exposure that it was pru- 
dent to permit to the smoldering fire; and in a case of a différence of 
judgment the détermination must rest with those upon whom the law 
for the time being imposes the responsibility of action, — in this case, the 
port officiais. There is no sufficient reason to conclude that they did 
not act intelligently and honestly, or that their order to fill the ship with 
water was not the best thing that could be donc for ship and cargo. The 
interests of ail were apparently ideiïtical. It is sometimes said that the 
sacrifice, in order to give rise to gênerai average contribution, must 
be made by the master, or by his order. Wamsutta Mills v. Old Colony, 
137 Mass. 471, 474. But this is not exact. Such a condition is not an 
essential part of the right to a gênerai average contribution. It is suffi- 
cient if the sacrifice be made for the common benefit, and by those who 
for the time being are charged with the control and responsibility. The 
duty of contribution is one of the oldest maritime rules. It does not 
rest upon contract, or upon any artificial theory of àgency, but upon the 
fundamental natural equity, that what is sacrificed for the safety of ail 
shall be made good by contribution from ail that is thereby saved. The 
sacrifice is, doubtless, usually made by the master. But his order is 
not essential. Such a condition forms no part of the prescriptions of 
most of the maritime codes. Among the provisions of very many of thèse 
codes to be found in the appendixes in Lown. Av. (4th Ed.) 351-672,1 
find no such requirement, except in the Code of Germany, § 702. Val- 



BALtl V. TBOOP. 893 

roger, commenting on this peculiarity of the German Code, says, (5 Droit 
Mar. § 2006:) "An action for contribution cannot be denied simply on 
the ground that the jettison was made without the captain, if it was 
really necessary." Ulrich, the German commentator, observes upon this 
text of the German Code that what is meant is, "the commander of the 
vessel at the time;" and that a proper order made by the next oflScer in 
command during the master's temporary absence would be a case of gên- 
erai average. Upon the same view he further states that, where a pilot 
isin command, he is considered as the master's représentative; and that 
the pilot might order the sacrifice "in conflict with the master, without 
depriving the sacrifice of the character of a gênerai average loss." Have- 
rei-Gesetze, 6, 7. In Price v. Noble, 4 Taunt. 123, gênerai average for 
a jettison was sustained in the case of a British ship, though the jet- 
tison was made by a prize crew put on board upon a capture by a French 
privateer. In Walker v. Insurance Cb., 11 Serg. & R. 61, Chief Justice 
GiBSON says that "the loss must arise from the direct agency of some 
one acting for the gênerai benefit;" and the gênerai rule requires only 
that that person shall be some one having lawful authority to détermine 
for the time being. In Lawrence v. Minturn, 17 How. 100, 110, Mr. Jus- 
tice GuETis, speaking of a jettison, says: " It will be deemed to hâve been 
necessary for the common safety, because the person to whom thè law 
extended authority to décide upon and make it bas duly exercised that 
authority." 

Under the local law of Calcutta, the port commissioners for the time 
being had this authority. They were in the situation of master as re- 
spects allmeasures to be taken to put out the fire, and for the common 
benefit. To disobey thém was a criminal offense in master or crew. For 
the most part, they and the master acted in concert; and upon a différ- 
ence of judgment as to the leiigth of time it was expédient to keep the 
hatches off, or to delay fiUing the ship with water, since fires in jute 
cargoes were not uncommon in Calcutta, it is probable that their judg- 
ment was better than the master's, and this may be one reason why this 
authority was committed to them. Both ship and cargo were subject 
to the opération of the municipal law of Calcutta so long as they re- 
mained in port; and it is that which made the conservator's order équiv- 
alent to the master's. This in no way excludes the application of the 
maritime law as respects contribution. In hundreds of cases the mu- 
nicipal lawbecomes the basis of the application of maritime rules; cases 
of pilotage, and of statu tory liens for supplies are familiar instances. In 
the case of Wammtta Mills v. Old Colony, supra, emphasis was laid upon 
the fact that the ship was moored to the wharf, and subject to the gên- 
erai police authority on shore. This case is différent. The ship was 
not along-side the wharf, but far away, and the conservator's authority 
over the ship was spécial. The act of fiUing and scuttling was a mari- 
time act, in the interest of the ship and cargo only, and, as I think, 
subject, as respects contribution, to the maritime law. It is not uncom- 
mon that municipal aid is obtained in extinguishing fire. Ndson v. Bel- 
mont, 21 N. Y. 36. If that is ever to be held sufBcient to absolve from 
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the dùty of contribution^ il'isnot, I thmkj in a case Ixke the présent, 
Considering.that the whole doctrine of gênerai average rests tipon the 
highest equity;, that no technical raies prevent its application to ail cases 
that come within its gênerai purpose; that the York-Antwerp rules were 
specially adopted bythis charter; that there was no opposition of in- 
terests. in the sacrifice i made by filling and scuttling the ship; that 
the port officiais were by law in command while the ship was on fire; 
that the purpose of the act of sacrifice was the common good of the 
ship and cargo alone; that the circumstances indicate that there was not 
in this case any interest of the port or of other vessels that in the least 
influenced the port oâicials in their action, or the smallest sacrifice of 
the ship or cargo in référence to any outside interests; and that there is 
no reason to suppose that the orders were not honestly and iritelligently 
given, or "were not such as the officiais would hâve given, as actual mas- 
ter, having nothing in view but the common benefit of ship and cargo, 
— I think the claim of gênerai average contribution should be sustained. 
By the law of this country, water damage -is a subject of contribution, 
{Heye v. North German Lbyd, 33 Fed. Hep. 60, 36 Fed. Rep. 705,) and 
in this case, as I bave said, the charter ex pressly adopted the York- 
Antwerp rules, which 8o déclare, (rule 3.) Thèse rules do not require 
the master's order. An average bond having been given by the libel- 
ants, and the loss being adjudged a proper subject of gênerai average, 
and no errors being shown in the adjustment, the decree should be for 
the libelants for the balance stated by the adjustment. Though the li- 
bel does not claim the amount resulting from the gênerai average, but 
the whole proceeds of the cargo, the amount due the libelants on the 
average adjustment having been paid into court, it should be decreed to 
them, under the prayer for gênerai relief. Dwponty. Vance, 19 HoW- 
162; The J. P. Dmcddson, 21 Fed. Rep. 673. 



Olivabi V, Thames & MbhseY Marine Ins. Co, 
Same V. Chubb et al. 

(Dislriei Cout't, E. D. New York. July 16, 1888.) 

Shipping — Qbnebal Average— Placb of Adjustment. 

The bark Nina Mathild:., with a gênerai cargo from Leghorn, bound for 
New York, put into Bermuda in distress, where she was subsequently con- 
demned and sold. Portions of the cargo were delivered by the captain at 
Bermuda to the agent of the consignées, and average bonds were signed at 
Bermuda by the respondents, whereby they agreed to çajr their contribution 
in accbrdance with the established usagées and laws in similar cases. The ad- 
justment was subsequentlj^ stated by New York averagô adjustera according 
to New York rules. Ueld, that New York was the proper place for stating 
the adjustment, and that New York raies must govern; also, thatit was plain 
from the évidence that the parties so undergtood itat the time of the delivery 
of the cargo at Bermuda. 
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8. EyroENOB— PrESOMPTIOïTS— LaWS OF POEHIGN CotmTBT. 

In the absence of an ayerment, snpported by proof , that the usages and law» 
of Bermuda are différent from tbe usages and laws of New York in such cases, 
tbe court must proceed on the presumption that the usages and laws of Ber- 
muda are similar to the laws in force in tbe port of New York. 
8. AdmibaiiTT— Plbading — Amendment. 

Where tbe proofs show that libelaat is entitled to recover more than the 
amount for wbich judgmént is demanded in the libel, be will not be limited 
to the amount stated in tbe pleading, but tbe libel may be amended in rçspect 
to the amount claimed, ^o asto cpnform to tbe facts. 

In Admiralty. 

UUo, Riu^samm & Hvibbe, for 'lihelaxit. 

Sidney Ghvhb, for respondenls. 

Benedict, J. Thèse two actions, tried together, were brought by the 
masterofthe Italian bark Nina Mathilda, upon two gênerai bonds, to 
recover of tbe défendants- the contributions in gênerai average shown to 
be due from them respectively by an adjustment by Jones & Whitlock, 
average adjusters, at New York, on the 4th of June, 1885. The défenses 
set up in the answers were: Krst, that the disaster in question arose 
from the UQseaworthiness of the vessel; second, fraud on the part of the 
mafiteir in procuring the bond; (A*rd, that the adjustment described in 
tbe libel was not made up in accordance with the law and custom in 
such cases, was not correctly made up, and did not state correctly the 
amount due from thèse respondents. No proof bas been offered in sup- 
port of the first and second of the défenses above stated, and they areac- 
cordingly deemed abandonôd. The third défense is insisted on. The 
following facts appear: The Nina Mathilda left Leghom, Italy, on the 
22d of July, 1884, with a gênerai cargo, bound for New York. During 
her voyage she encountered a storm, in which her masts, spars, and sails 
were sacrificed, and by which she was compelled to put into Bermuda in 
distress. She arrived in Bermuda on October 3, 1884. Among the 
cargo were 265 half cases of citron, consigned to Hill Bros. , of New York, 
which had been insnred by Ghubb & Soa, the défendants in the sec- 
ond-entitled suit; also 75 half cases of citron consigned to Levi Lewis, 
which had been insured in the Thames & Mersey Company, the défend- 
ant in the first-entitled suit. The citron in thèse two shipments was 
transhipped at Bermuda to New York, and, as the answers state, was 
there recelved by the consignées. General average bonds were executed 
in behalf of ^he défendants in Bermuda, whereby they severally agreed 
to pay their proportion of the losses and expenses, when stated and ap- 
portioned by a duly and legaUy authorized adjuster of marine adjust- 
Baents, in accordance, with the established usages and. laws in similat 
cases. Thereupon an adjustment in gênerai average was stated in New 
York by Jones & Whitlock, in accordance with the usages and laws gov- 
erning similar cases in the port of New York, which adjustment states 
the amountidue from Chubb & Son, after,giving them crédit for some 
adyances mide to the master,tobe $1,555.26; and the amount due from 
the Thames & Mersey Company, after ail déductions, to be $1,431.89. 
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After this adjustment had been completed and plaoçd before the itnder- 
writers, objections were raised by some of them as to the allowances for 
sacrifices, as too high, whereupon a compromise was effected with such 
parties by reducing such allowance one-half. The défendants did not 
accept the compromise, and declined to pay any sum, and now contend 
in the support of the third défense set up in the answer that by the terms 
of the bond the adjustment was to be made in accordance with the es- 
tablished usages and laws in similar cases; that the interests of the de- 
fendants and the ship became separated in Bermuda; that the adjust- 
ment of Jones & Whitlock, confessedly made in accordance with the 
ïisages and laws in force in the port of New York, is not in accordance 
with the usages and laws in force in Bermuda in similar cases, and ac- 
■cordingly is not in compliance with the terms of the average bond. The 
difficulty with this contention is that the answer does not permit it. 
The answer contains a simple averment that the adjustment is not made 
in accordance with the usages and laws in similar cases. It does not aver 
that the usages and laws of Bermuda in similar cases differ from the 
usages and laws in the port of New York in such cases, and sets up no 
foreign laws. In the absence of such averment, supported by proof, this 
court raust proceed upon the presumption that the usages and laws of 
Bermuda, in such a matter as this, are similar to the laws in force in the 
port of New York. Buch being the presumption, the évidence which 
shows that the adjustment was made in accordance with the usages and 
laws of New York, shows an adjustment in compliance with the terins of 
the bond. Upon the pleadings and proofs, therefore, the libelànt is en- 
titled to recover the amount stated in the adjustment as made by Jones 
<fc Whitlock. But the proof discloses a fact fatal to this défense uponan- 
other ground. It is plain from the évidence that the understanding of 
ail parties, including thèse défendants, was that the losses and expenses 
should be adjusted in New York, the port of destination, whither the 
cargo was forwarded, and where, according to the pleadings, the défend- 
ants' cargo was received by them. Under this agreement, which was 
supplementary to the bond, and not contradictory thereof, the presump- 
tion must be that the agreement contemplated an adjustment stated ac- 
cording to the law^s in force where the adjustment was to be made. It 
is not, therefore, open to the défendants to say that an adjustment, as 
made in accordance with the laws of New York, is not the adjustment 
contemplated by the average bond. According to thèse views, the libel- 
ànt is entitled to recover the sums stated in the adjustment of Jones & 
Whitlock to be their proportion of the losses, Jess their respective ad- 
vances. This sum cannot be limited because of the compromise effected 
by other shippers, in which the défendants refused to join. This much 
they concède, but they say that because the amount claimed in the libel 
is according to the compromise, and not the fuU sum stated in the ad- 
justment, the libelant's recovery must be limited to the sum claimed. 
The libelànt is not, however, so limited. The libel may be amended 
as respects the amount claimed, and it should be so amended to conform 
to the facts. 
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The City of Bbockton.* 

The J. C. Habtt. 

CÎOENELL Steam-Boat Ck). V. The City of Bkocjkton. 

Old Coloky Steam-Boat Co. v. The J. C. Haett. 

(District Court, E. D. New Tork. February 5, 1889.) 

CoLLisoN— Bètwben Steamers— Ovebtaking Vessel— Passikg Toc Nbar— 
Sdction. 

The ateam-tug H. was going out of the bay of New York towards the Scot- 
land light-ship. O vertaking her was the steam-boat B. As the B. came up with 
and began to draw ahead of the H., the latter gave a sudden sheer, and went 
into the side of the steamer. Both vessels were damaged, and cross-libels 
were flled. It appearing that the H.'s sheer was caused by the snction from 
the wheels of the B., heid, that the collision was caused by the failure oE the 
B., as the overtaking vessel, to come up along-side of the H. at a sufflcient 
distance to pass her m safety. 

In Admiralty. Cross-libels for damages by collision. 

R. D. Benedid, for the J. C. Hartt. 

Shipman, Barlow, Larocque & Choaie, for the City of Brockton. 

Benedict, j. Thèse actions arose out of a collision which occurred be- 
tween the steam-boat City of Brockton and the steam-tug J. C. Hartt, in 
broad daylight, in the open sea, just outside of Sandy Hook, on the 29th 
day of September, 1887. Each vessel charges the other with fault caus- 
ing the collision; and in order to make the i'acts plain 59 witnesses were 
examined before the court. The testimony of thèse witnesses, written 
out by the stenographer, has been since examined with care. Ou some 
points it is a mass of contradictions, in others it is harmonious. A care- 
ful analysas of it has enabled me to see clearly the proper disposition to 
be made of the cases. Upon the évidence the following facts are beyond 
dispute: Both vessels were bound for a yacht-race, in which the yachts 
were to start from the Scotland light-ship. They were the leading ves- 
sels of a large fleet bound upon the same errand. When Sandy Hook 
was passed, and the South Channel reached, the Hartt was ahead of the 
Brockton, both following the channel. The Brockton, being the faster 
vessel of the two, soon overtook the Hartt, and attempted to pass her on 
her starboard hand. While passing, and when the bow of the Brockton, 
then running at 14 or 15 miles an hour, had reached ahead of the bow 
of the Hartt 100 feet or more, the two vessels came in collision, the bow 
of the Hart striking first the port paddle-box of the Brockton, and then 
running under the Brockton's port-guard, where her nigger-head broke 
in the sponsons of the Brockton, and she was near being capsized, most 
of her passengers being thrown into the sea. Before the Brockton's 

•Eeported by Edward G. Benedict, Esq., of the New York bar. 
v.37F.no.l5— 57 
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speed could be slowed the Hartt received considérable injury, and some 
damage was done to the Brockton. The pleadings on each side charge 
that fault in the other caused the collision. The Brockton 's pleadings 
aver that while the Brockton was passing the Hartt, at a distance of 
about 250 feet, on a nearly parallel course, and after the pilot-hotise of 
the Brockton had paased the bow of the Hartt, the Hartt changed her 
course more to the southward, to pass under the stern of a yacht that 
was standing across the bows of thè Hartt, and then rapidly sheered to- 
wards the Brockton, and struck her guard about 46 feet abaft the shaft 
on her port side. The same pleadings assert that no collision would 
hâve occurred if the Hartt had straightened up on her course after pass- 
ing the yacht. The pleadings of the Hartt aver that while the Hartt 
was proceeding down the south channel, heading south-south-east upon 
her proper course, the Brockton, uhdertook to pass her on her starboard 
side, but did not corne up at a sufficient distance from the Hartt topass 
in safety, and before she got by the Hartt starboarded her wheel, and 
attempted to cross the bows of the Hartt, then still on her course of south- 
south-east; that the wheel of the Hartt was then immediately starboarded, 
and her engine stopped and backed, notwithstanding which she was 
struck by the Brockton, and seriously injured. 

Inasmuch as it is conceded that the Brockton was the overtaking vessel, 
and consequently charged with the duty of passing the Hartt at a safe 
distance, it will be convenient to consider first the testimony adduced in 
behalf of the Brockton, to prove the fault charged upon the Hartt in the 
Brockton's pleadings; for, if the collision be found to hâve occurred with- 
out any porting on the patt of the Hartt, the Brockton must be held re- 
sponsible, whether the collision arose from the starboarding of the Brock- 
ton's wheel just before the collision, or from the fact that the course upon 
which the Brockton undertook to pass the Hartt was not sufficiently dis- 
tant from the Hartt to enable the Brockton to pass in safety. And first it 
should be observed that in the Brockton's pleadings the Hartt is charged 
with having changed her course twice, and it is averred that thèse changes 
were made while the Brockton was passing, and after the pilot-house of 
the Brockton had passed the bow of the Hartt. The first is alleged to 
hâve been made in order tô get under the stern of a yacht which crossed 
the Hartt's course ahead of her; the second to hâve been a rapid sheer, 
which carried the Hartt head on, or nearly head on. into the Brockton. 
In regard to thèse movements charged upon the Hartt, the testimony 
leaves it beyond dispute that the first change on the part of the Hartt 
which the pleadings identify as made to get under the stern of a yacht 
was not made while the Brockton was passing the Hartt. The Hartt did 
sheer to the southward to pass under the stern of theyaèht, and, accord- 
ing ta the proofj straightened up again; but this was before the Brock- 
ton had come up to the Hartt. The movement was without effect tb em- 
barrass the Brockton in her endeavor to pass the Hartt, and had nothing 
to do with the collision which' occurred while the Brockton was passing 
the Hartt. Several witnesses called by the Brockton prove this. Such 
is the testimony of Chase and of Battey, who were in the Brockton's 
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pilot-house; and so say Ludlam, and Rotch, and Harrison. The testi- 
mony of Fletcher, who was on thé Perseus, — a vessel astern of both the 
Brockton and the Hartt, — and who is called in behalf of the Brockton, 
is to the same effect. In regard to the second movement on the part of 
the Hartt charged in the Brockton*s pléadings, testimony is given by 
many witnesses called in behalf of the Brockton. Among thèse, two of the 
most intelligent observers are Charles Francis Adams and Charles Choate; 
the latter the président of the Old Colony Steam-Boat Company, to 
which corporation the Brockton belongs. Thèse two witnesses were stand- 
ing together on the deck of the Brockton, on the port side, between the 
pilot-house and the paddle-box, in full view of the Hartt as the Brock- 
ton passed. Thèse witnesses paid no attention to the Hartt, and know 
nothing of her movements pribr to the time when the paddle-box of the 
Brockton was nearly abreast of the pilot-house of the Hartt; from that 
time, however, they observed her with care. According to the testimony 
of thèse two witnesses, the Brockton was passing the Hartt 300 feet dis- 
tant, as Mr. Adams says, 150 feet, as Mr. Choate says, from the Hartt. 
The latter is the more correct estimate. Several witnesses put the dis- 
tance at ÎOO feet, some at 75 feet. As the two witnesses looked at the 
Hartt sbe gave a sudden lurch towards the Brockton, which shortened 
the distance between the two vessels about one-third. The Hartt then 
straightened up. Then she again lurched towards the Brockton, and 
instantly the collision occùrréd. The Hartt was a tug 125 feet long. 
The Brockton 's length was 283 feet. The charactèr of the movements of 
the Hartt, as déscribed by thèse two witnesses, considering the relative 
positionsôf the two vessels, bas satisfied me that the change of course on 
the part ofthe Hartt observed by them was not caused by a porting bf 
the Hartt's wheel, but, so far as the Hartt was concerned, was involun- 
tary . The fact testified to by Mr. Adams, Mr. Choate, and alsô by many 
other witnesses, that after the first lurch the Hartt straightened up, is 
conciusive to ehow that the Hartt was under a starbpard instead of un- 
der a port helm: And it is impossible to believè that the pilot of the 
Hartt, when his vessel had been suddenly carried, no matter by what 
force, off her course, and within 50 or 100 feet of a steamer like the 
Brockton, then passing at high speed on his starboard hand, and when 
he had straightened her up, would then put his wheel hard a-port. Such 
action at that time on the part of the pilot would raean swift destruction 
for his boat. No sane man would hâve ported his wheel under those cir- 
cumstances. It was something oth^r than a port helm that' càused the 
Hartt to go off her course in the manner déscribed. Nor is there direct 
évidence of a porting from those on the Brockton. Witnesses on the 
Brockton hâve inferred from the movements of the Hartt while the Brock- 
ton was passing that the wheel of the Hartt had been ported, but the im- 
probability of suteh action on the part of the pilot under such circum- 
stances is too great to permit such an inference, if the movements of the 
Hartt can be reasonably attributed to any other causes. Moreçver, the 
language used to describethe toovement of the Hartt does not indicate 
that the Hartt was acting undêrà'pôrt helm. Mr. Adams and Mr. Choate 
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describe it by the word "lurch." Says Mr. Adams: "She.seemed to 
lurch right over towards us; it wasn't a case of graduai converging." 
Another witness speaks of it as "a grand swoop right around," Another 
says: "She made a dive for us." Again, Mr. Adams says: "She 
seemed to get wild in her steering. She rolled, as it were, first tow- 
ards us, then a little off, then a roU towards us. She seemed to give 
a wild lurch. They were lurches rather than sheers." Such language 
does not describe a change of course effected by the rudder, but points 
strongly to the présence of some other force outside of the Hartt, to 
which her change of course should be attributed. And such a force 
was présent, namely, the force of currents created in the water by the 
powerful action of the Brockton's wheels driving so large a vessel through 
the water at high speed. Currents of water more or less strong are nec- 
essarily created by a vessel like the Brockton moving at high speed. 
They will difiFer according to the locality, and are largely affected, no 
doubt, by the depth of water. There is évidence that their power is in- 
creased when two vessels of about the same speed are passing each other. 
What the depth of water or the configuration of the bottom was at the 
place where the Brockton's wheels approached the bow of the Hartt is 
not proved. But the extent and power of the current actually created 
by the Brockton seems to me to be shown by what the Hartt di'd as the 
wheels ôf the Brockton neared her bow. It is also proved by direct 
évidence. Ludlam, a man of expérience as a master of steam-ships, who 
saw the collision, and'who was called as a witness on behalf of the Brock- 
ton, testifies that the Hartt's wheel was starboarded, but her stern was 
set ofï the Brockton by a current made by the Brockton's wheel, there 
setting away from the Brockton, while her bow was being pulled towards 
the Brockton by the draught of the Brockton's wheel. He says: "The 
suction and the power of the Brockton's wheel in motion is tremendous. 
There is not a centrifugal pump in the world that would compare with the 
water from that bucket, which has a throwing force of tremendous area." 
Against this there is nothing but testimony to the efFect that the Brock- 
ton has frequently passed vessels without affecting them by her suction. 
As it seems to me, therefore, the testimony given by the witnesses 
called in behalf of the Brockton warrants the conclusion that the change 
of course on the part of the Hartt, testified to by Mr. Adams and Mr. 
Choate, and to which they attribute the collision, was not caused by the 
fault of the Hartt in porting her helm, as charged in the Brockton's 
pleadings, but was caused by the fault of the Brockton, charged in the 
Hartfs pleadings, namely, either by her sheering across the Hartt's 
bows, or "that she did not come up to the starboard side of the Hartt at 
a sufficient distance from the Hartt to pass in safety." Several gênerai 
considérations tending to support this conclusion, and suggested by the 
testimony, may be mentioned. In the first place, the testimony of those 
in the pilot-house of the Hartt makes it plain that the Hartt's bells were 
rung, and her helm starboarded simultaneously, that both occurred im- 
mediately upon the sudden change of relation in the courses of the two 
vessels, and the collision was then inévitable. If a fault of the Hartt 
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caused the collision, it must therefore hâve been before her bells Were 
rung. But no fault préviens to that time is chargea in the pleadings, 
except the change ■when the yacht was passed, and that change, as has 
been pointed ont, had no effect to cause the collision in question. In 
the next place, no sufl&cient reason for any porting on the part of the 
Hartt while the Brockton was passing has been suggested. An inten- 
tion to cross the Brockton's bows cannot hâve existed, for the évidence 
is that the Hartt had slowed her speed before the Brockton eaught up to 
her, and at the time of the Hartt's rapid sheer thebow ofthe Brockton 
was ahead of the Hartt some 60 or 60 feet. One of the witnesses on the 
Brockton supposes that the Hartt ported "because she wanted to come 
and take a look at us." The answer is that she was near enough to the 
Brockton for any such purpose without porting. Moreover, when by 
the first lurch the Hartt had been carried near the Brockton, and when 
she had straightened up again, no such reason, or any other that I can 
imagine, wouïd justify a porting of the Hartt's helm. To the suggestion 
that the Hartt ported with a view of getting into the Brockton's wake, 
close nnder her stem, the answer is that the change made by the Hartt 
could not possibly carry her clear of the Brockton's stern. Collision was 
imminent before the second lurch came, and the lurch was so sharp that 
the master ofthe Brockton, who seems not to hâve seen the first lurch, 
but who, on seeing the second lurch, ran to the bells, some 40 feet distant, 
intending to stop the Brockton, failed to reach them before the collision 
took place. Indeed, the movements of the Hartt were so eccentric as 
to cause in the minds of several on the Brockton the belief that her tiller- 
ropes had parted. In the minds of thèse witnesses it was want of helm 
on the part of the Hartt, rather than the porting of her helm, that brought 
the vessels in collision. ïhere was no parting of the Hartt's tiller-rope, 
but the belief in some accident shows the extraordinary character of the 
movements of the Hartt; which, it may be hère remarked, occurred 
within the space of not to exceed 30 seconds. 

If notice should be taken of some testimony from the Brockton to the 
effect that the Hartt steered badly as the Brockton camé up to her, one 
witness saying that she fell off 100 feet on every sea, it can be said that 
other witnesses called by the Brockton testify to the contrary. Among 
thèse is Ludlam, who says that the Hartt steered particularly well as to 
steadiness in the sea; and, besides, if the Hartt was seen to be steering so 
wildly, that was a reason for keeping further away from her than the 
Brockton did. Hère, as well as anywhere, may be noticed the testi- 
mony of some witnesses from the Brockton, who seem to speak of a sheer 
of the Hartt after the yacht had passed, and before the rapid sheer seen 
by Mr. Adams and Mr. Choate. As to this testimony, it is sufficient to 
say that it is uncertain, is contradicted by other witnesses from thesame 
side, and is without importance in view of the pleadings. The Brock- 
ton's pleadings complain of two movements ofthe Hartt, and only two, — 
one when she passed the yacht; the other, the rapid sheer seen by Mr. 
Adams and Mr. Choate. No other change is alluded to in the pleadings. 
As bearing upon the probabilities of the case, it may be noticed that the 
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Brockton #as à netp boat, famous for speed. She had come off the Fall 
River line to carry a party of guests to the yacht-race. In going down 
the bay she had distanced.all vessels, and at the time of the collision she 
was passing the Hartt in sight of the fleet. The circumstances were cal- 
«ulated to excite that well-known inclination to shave close, which is so 
fruitful of collisions. The supposition that on, this occasion the pilot in 
charge of the Brockton- — who, by the way, was navigating her for the first 
time — yielded to the temptation above alluded to, would be in harpiony 
with a large portion of the testimony given in thèse cases. Adding thèse 
considérations to what appears to me to beshown by the Brockton's wit- 
uesses, a décision adverse to the Brockton upon the controlling question 
of the case, namely, whether the collision was caused by:a porting of the 
Hartt's helm while the Brockton was endeavoring to pass her, must fol- 
low. Such a décision is strongly supported by the testimony produced 
in behalf of the Hartt. In this testimony there is much évidence, from 
disinterested as well as interested observers, in support of the assertion 
in the Hartt's pleadings that the Brockton made a sudden sheer aeross 
the Hartt's bows. Between this, testimony from the Hartt and the 
equally positive testimony to the contrary from the Brockton, I find it 
unnecessary to décide. It might, perhaps, be possible to reconcile the 
apparent contradiction by supposing that the sudden pulling of the 
Hartt's bows out of her course by the suction created just in advance of 
the Brockton's wheels led those on the Hartt to believe that they saw a 
sudden change in the Brockton's course. But into this inquiry I do not 
enter, for whether the collision, was caused by a sudden sheer by the 
Brockton a moment before the collision, or by her taking and holding a 
course which carried her so neai; the Hartt as to overpower the Hartt by 
currents of water caused by her wheels, the responsibility of the Brockton 
is clear if there was no porting of the Hartt's helm after the Brockton 
began to pass. Setting aside, therefore, the testimony of the Hartt's 
witnesses going to prove a sudden sheer by the Brockton, there remains 
in that testimony convincing évidence that the change of course on the 
part of the Hartt, to which Mr. Adams and Mr. Choate testify as the 
cause of the collision, was not caused by a porting of the helm of the 
Hartt, but was caused by the currents of the Brockton. Thus is con- 
firmed the conclusion arrived at from a considération of the Brockton's 
testimony, that the fault to which the collision is to be attributed was 
the fault of the Brockton in attempting to pass the Hartt as she did. The 
Brockton was the overtaking vessel; she had the Hartt in plain sight; no 
other vessels were near to embarrass her. There was no reason why she 
should not hâve passed the Hartt at a safe distance, and yet she passed 
so near as to overpower the Hartt by the currents she created, and to 
force the Hartt into collision. For thèse reasons my décision is that in 
the action brought by the Brockton the libel be dismissed, and in the 
action brought by the Hartt there be a decree in favor of the libelant, 
with an order of référence to ascertain the damages. 
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The Etdeb. 

New York, L. E. & W. R. Co. v. The Eideb. 

{District Court, D. New Jersey. February 16, 1889.) 

1. Coi/XisioN— Bbtwbbn Steam-Ship and Fekbt-Boat— Speed and Course oi" 
Stbam-Ship. 

An océan steamer proceeded up the North river on an ebb-tide and in day- 
liffht at a speed of at least 8 to 10 miles an hour, until not more than 300 feet 
from a ferry-boat, which was then 5 points ofE its starboard bow, and was be- 
ginning to cross its course at about the same speed. The ferry-boat suddenly 
clièclied its speed, and, tbere tlien being no time to change the steam-ship's 
helm, tHeiVeasels collided. 1/«M, thatthesteam-ship.whose ofBcerskne'w tliat 
the ferry-boat was about to cross its course, wâs in fault for maintaining its 
course an,d speed until it was unable to meet the emergency. 

3. Same — Lookout on Ferry-Boat. 

The ferry-boat was struck abaft the wheel-house, from the rearward. The 
upper part of thepilot-house wasprotectedby sliding Windows, havingasolid 
door on the after-port side, and one of the wbeeimen, who had an unob- 
structed view ahead and on each side, did not see what had struck the ferry- 
boat' uùtil the door was bpened. Held. that the absence of a lookout forward 
did not coijtribute to the collision, and was not a fault. 

8. Same— Chbcking Speed of Ferby-Boat — Overtaking Vessel. 

The ferry-boat checked its speed because of a tug and tow, 500 or 600 feet 
abead, passing between the ferry-boat and its slip. Noue of the offlcers of 
; the ferry-boat saw the steam-ship before the collision. Ueld, that as the ferry- 
boat might hâve maintained its speed and course for 300 or 300 feet more with 
no risk, and by doing so would hâve cleared the steaiïi-ship, it was iû fault in 
ch'ecking its speed in the absence of an emergency wîthout due considération 
of the movements of a following vessel. 

In Admiralty. 
. Libel for damages from a collision by the New York, Lake Erie & 
Western Railroad Company against the steamship Eider, the North Ger- 
man Lloyd Stèam-Ship Company, claimant. 

WUcox, Adams & Maeklin, for libelant. 
- Shipmwn, Barlow, Larocque & Choate, for claimant. 

Wales, J. This suit has been brought to reco ver damages caused by 
à collision between the libelant's ferry-boat; Pavonia, and the claimant's 
steam-ship, Eider, whieh occurred in the North river, on the 25th of Jan- 
Vtâty, 1888. The Pavonia had left her slip at the foot of Chambers 
Street, New York, at 15 minutes past 9 o'clock a. m., for the Pavonia 
ferry, about one mile distant on the opposite shore, and bearing north- 
west. The Pavonia's course was straight out to the middle of and then 
up the river for some distance, until she gradually sheered towards her 
slip on thé opposite side. The weather was clear and cold, with a light 
wind from the north, and the tide running ebb. At this stage of the 
tide, she generally made the distance between the two ferries in 8 min- 
utes; and on this occasion, and just before the collision, she was going at 
the rate of 8 or 10 miles an hour. She had reached a point within 700 
to 1,000 feet of the New Jersey shore, and from 400 to 700 feet south of 
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the Pavonia ferry, -when her engine was stopped, and her speed slack- 
ened, to allow a tug with a mud-scow in tow to pass across the mouth of 
the slip. The Pavonia's headway was not entirely stopped, and she was 
still forging ahead, and:angling up the river, when her engine was again 
started at full speed, but had not made more than one révolution before 
the Eider, whieh was going up the river, struck her on the port side, 
abaft the wheel-house, and about 76 feet from her stem, cutting through 
her guard planking and deck, and slightly indenting her hull. No per- 
son on boardthe Pavonia saw the Eider before the collision, or heard 
any signal of her approaching. 

The Eider, a large océan steam-ship, 450 feet in length, and of 2,958 
net tonnage, had left her anchorage, at Staten Island, at 8:25 a. m., 
and, after passing the Battery, heaSed straight up the river, at the dis- 
tance of 700 feet from the New Jersery shore, for her dock at Ho- 
boken, which is one mile above the Pavonia ferrj'. Pilot Jackson, 
who was in charge of the Eider, was shaping her course in such a direc- 
tion as to "split the tide," because in that position she was more easily 
hsndled. He saw the Pavonia leave Chambers street when the Eider 
was some distance below, and had her in full view while she was going 
ahead and up the river, and knew that she was bound for her slip on 
the opposite side. Both vessels appear to bave kept their respective 
courses, without any change of speed, until they were not more than 300 
feet apart, with the Pavonia still leading, and five points off the starboard 
bow of the Eider, and beginning to cross the course of thè latter. At 
this juncture, Jackson says that he stopped and reversed the Eider, to 
let the Pavonia pass; and that the latter, a few seconds later, suddenly 
stopped her engine, and reduced her speed so much that the tide brought 
her down against the stem of the Eider, which was then at a stand-still, 
or going astern. Neither Jackson nor Capt. Baur, of the steam-ship, saw 
the tug and tow passing up the river between the Pavonia and her slip. 
The libelant charges the Eider with the fault of the collision because she 
did not pass under the stem, or otherwise keep out of the way of the 
Pavonia, which it is alleged she could bave done by stopping and re- 
versing sooner than she did, or by putting her helm hard a-port in time, 
and thus changing her course; and that the neglect to do either was ag- 
gravated by the Eider keeping too near the shore, and going at too great 
«peed under conditions which demanded the utmost caution. It is not 
denied that it was the duty of the Eider to keep out of the way ot the 
Pavonia under articles 16 and 20 of the revised international régulations, 
^23 U. S. St. 441, 442;) but the claimant insists that the précautions 
taken by the Eider in the performance of that duty were thwarted by 
the suilden and unexpected checking of the Pavonia's speed, thus leav- 
ing the latter at the mero}' of the tide, which carried her down against 
the Eider. 

As is usual in thèse cases, there is much conflict of testimony in re- 
lation to speed, distances, and time of giviug orders; making it difHeult 
to ascertain ail the facts, with reasonable certainty. The captain and 
the pilot of the Eider difi'er materially in fixing the time when the or- 
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dera weregivfen to stop and reverse the steam-ship. The oaptaîn saya 
that thèse orders were not given until 10 or 15 seconds after the Pavo- 
nia's speed had been checked. His statement is : 

"I saw the ferry-boat coming on, and apparently crossing our bow, until 
her bearings were about a point and a half on the starboard, but still going 
ahead a little. I couldn't explain it to myself , but about ten or fifteen seconds 
after she stopped, I ordered my engine to be stopped to half speed and full 
speed back, and told the officer to blow the whistle three times." 

There was then no time to change the Eider's helm, and the vessels 
coUided 25 seconds afterwards. It is évident from this that the cap- 
tain of the Eider did not intend to stop her until he saw that the Pa- 
vonia had slackened her speed; for he goes on to say, in effect, that had 
both vessels continued on their respective courses witbout change of 
speed, the Eider would bave passed 50 feet astern of the Pavonia. The 
testimony of the pilot is that when the Pavonia was 300 feet distant, 
and four points off the Eider's starboard bow, and about going across 
at full speed, the order was given to stop and reverse the Eider; and 
that the Pavonia Would hâve crossed witbout trouble, if she had not 
slackened her speed. His opinion is that if both vessels had kept on 
witbout change of course or speed by either, the ferry-boat might bave 
struck the Eider amid-ships. There is some further discrepancy be- 
tween thèse two witnesses as to the rate of speed of the Eider before 
she stopped and reversed her engine; but on this question the testimony 
of witnesses outside of the Eider, and the distances covered by each 
vessel prior to the collision, furuish more satisfactory évidence. The 
Eider had made the distance between her anchorage and the place of 
collision — eight and a half miles — in less than 55 minutes, includ- 
ing two stoppages, while going up the river, for passing boats. Accord- 
ing to her pilot, she was going slow ail the way up; but her speed may 
also be measured by the fact that when he first sighted the Pavonia the 
latter had rather a shorter distance to cover before the courses of the two 
vessels would cross than the Eider; and that consequently the Eider 
must hâve been running at a speed equal to, if not in excess of, the Pa- 
vonia's. It is questionable whether keeping up such speed by the Eider, 
while 80 near theshore, waseithersafe or prudent. Therule laid down by 
the admiralty courts of the Southern and Eastern districts of New York, 
in which collisions on the water are of fréquent occurrence, is that thèse 
large steamers Should occupy as nearly as possible the middle of the 
river, and proceed with such speed as to be easily stopped. The Favor- 
ita, 8 Blatchf. 539; The Columhia, 8 Fed. Rep. 716; The MonticeOo, 15 
Fed. Rep. 474; The Hackemack, 32 Fed. Rep. 800; The E. H. Webster, 
22 Fed. Rep. 171. Although, in the cases just cited, the defaulting ves- 
sels were much nearer to the shore than the Eider is proved to bave been, 
the latter would bave diminisbed the risk of collision if she bad kept 
further ont in the river. Be this as it may, the speed of the Eider was 
excessive, and those who were in charge of ber should not bave approacbed 
so near to the PaVonia, when they knew that the latter would soon cross 
the Eider's course, and that a sufficient distance must be kept between 
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the twô vessels to enable tbeni to go olear of each other; . It was incon- 
vénient for the EideAo changé hérhelm, and her fault was in maintain- 
ing her course and speed until she was unable to stop and back, or change 
her course, in. time to successfully meetan emergcncy which daily occurs 
in the crowded.waters aroundthe city of New York. 

But it is objected that the Pavonia was in fault in not having a com- 
pétent lookout, properly stationed, who could hâve seen the Eider, and 
given notice of her proximity; àlso that the Pavonia should hâve main- 
tained herspeed, and not slackened it just as she was crossing the Eider's 
bow. The relative positions of the vessels, when the Pavonia slackened 
her speed, were such that if there had been a lookout forward he could 
not hâve seen the Eider without turning half around and looking over 
his shoulder. The two men who were at the wheel of the Pavonia had 
an unobstructed view ahead, and on each side, and they did not see the 
Eider until the moment of collision. The photograph of the port side 
of the Pavonia, and the diagram of her deck plan, show that the Eider 
struckthe Pavonia at less than a right angle, which would hâve been 
more acute except for the facts that, in reversing, the Eider's stem w&s 
tumed to the starboard, and' that her first impact with the Pavonia 
pushed the latter's stern up the; river. The upper part of the pilot-house 
of the Pavonia is protected by sliding Windows, having a solid door on 
the after-port side; and Capt. Higgins, who was one of the men at the 
wheel, says that he did not see what had struck the Pavonia until this 
door was opened immediately after the collision. Under thèse circum- 
stances it is plain that the alDsence of a lookout on the forward part of 
the Pavonia did not contribute to the collision; and whenever this clearly 
appears, the obligatory ruie of navigation which requires a spécial look- 
out does not apply. The Farragut, 10 WaU. 8M. 

The conduct of the Pavonia in suddenly altering her speed, if there 
was no urgent necessity for her to do it, cannot be so readily excused; 
forit is évident from the.proof that this action just as she began to cross 
the Eider's bow contributed to the collision; and it foUows that uniess the 
réduction of speed under the cireumstances was justifiable, or made to 
escape impending danger, she cannot be exempted from blâme. Capt. 
Wilson, one of the libelant's witnesses, who was coming down the river 
on the ferry-boat, Passaic, and saw the Pavonia and Eider just beforethe 
collision, places the Eider more than 900 feet from the shore, and says 
the Pavonia was still further ont. He also testifies that it is the duty of 
the officers of a ferry-boat which is about to enter her slip to look out 
for any vessels that may be going up or down the river, and that the Pa- 
vonia's pilots could and ought to hâve seen the Eider. The tug and 
tow, which were passing in front of the slip, were 500 or 600 feet from 
the Pavonia, and not near enough to compel the latter to stop at the mo- 
ment she did. There was suiBcient room ahead and to the starboard of 
the Pavonia to hâve allowed herto keep up herspeed for 200 or 300 feet 
more, and by so doing she would bave easily cleared the Eider without 
incurring the smallest risk of running into the tug. The Pavonia was 
the privileged vessel, and entitled to the right of way, both as leading 
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and beîngoh the starboard bow of the Eider; but ît was none tbô Ifess 
her duty to keep her course and speed , artd not to interfère with the ac- 
tion of the Eider, which was endeavoring to leave room for her passage, 
and would probably hâve subceeded had the Pavonia not changed her 
speed. It was incumbent on the Pavonia, under article 22 of the rég- 
ulations, to hold her course; and, t'ailing to do this, she committed an 
error. The rules of navigation imply that an overtaken vessel shall hold 
her course and maintain her speed. The Britannia, 34 Fed. Rep. 552. 
The officers of the Pavonia should hâve been more vigilant in observing 
whether any other vessel was coming up astern, or on her quarter, before 
stopping her engine. While the law does not require a spécial lookout 
to be stationed aft, it will not excuse the want of ordinary prudence on 
the part of those whose business, it is to détermine whether they can 
change the course or speed of their own vessel without improperly em- 
barrassing the movements of a following one. There was no imminent 
péril confronting the Pavonia demanding instant action, and excusing 
an error of judgment. The accident happened in broad daylight, and 
the remarkable fact that no one on the Pavonia saw the Eider, until after 
the collision, can only be aceounted for on thé supposition that the offi- 
cers and crew of the ferry-boat had sought shelter from the intense cold, 
and were looking in only one direction. From the whole évidence, it 
would seem that each vessel was consul ting its own convenience, without 
due considération of the movements of the other; and, as both were in 
feult, the damages must be divided. 



The Sammié. 

The R, W. BtjBKE. 

MacMaster et al. v. The Sammie and The R. W. Bubkb.* 

iOireuit Court, S. D. New York. March 18, 1889.) 

COLUsioîT— TuGs— Lbave to Cross Course. 

The tag S., having the tug B. on her starboard, at a distance of 700 to 900 
feet, gave two whistles, to which the B. responded with two whistles. The 
8. thereupon Btarboarded its wheel, so as to ajjproach somewhat nearer shore, 
and continued its course. The B. continued its course nearly at right angles 
to the 8., aud when 50 to 100 feet apart the S. reversed, but the tows collided, 
250 to 300 feet from shore. Held that, having given leave for the S. to cross 
its course, the B. was in fault for continuing in its course instead of reversing 
under a starboard helm; that the collision waa not proof that the agreed 
course was unsafe, especially as ail the witnesses agreed that it was safe; and 
the stoppage of the S. was so uear the moment of collision as to be considered 
a meàsure in extremis. 

In Admiralty. Libel for damages. On appeal from district court. 
85 Fed. Rep. 327. 

> Modif y ing 35 Fed. Rep. 337. 
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Lîbel by Robert MacMaster and others, owners of the bark Mary Mac- 
Master, againstthe tug R. W. Burke and the tug Sammie, for a collision 
between the bark and a car-float, while the bark was in tow of the Burke 
and the float was in tow of the Sammie. Decree against both tugs, and 
both appeal. 

E. D. McOarthy, for the Sammie, cited The B. B. Saunders, 23 Blatchf. 
387, 25 Fed. Rep. 727; The Tug Brothers, 2 Biss. 106; The Albemarle, 8 
Blatchf. 200; The City oj Hartfwd, 11 Blatchf. 72; The Greenpoint, 31 
Fed. Rep. 231; The Susquehama, 35 Fed. Rep. 320. 

Biddk & Ward, for the R. W. Burke, cited (in addition) The Rosecram, 
34 Fed. Rep. 766. 

Lacombe, J. The libelant's bark, lashed to the starboard side of the 
tug R. W. Burke, while proceeding from Buttermilk channel to pier 4, 
East river, came into collision with a railroad float along-side the steam- 
tug Sammie, receiving damages for which this libel was filed. The 
Burke's course from Buttermilk channel was to the eastward of Diamond 
Reef buoy, passing about 600 or 600 feet off, and continuing on up the 
river till about opposite pier 6, when She rounded to, so as to head to 
the flood-tide when making her slip at the lower side of pier 4. She was 
then heading across and a little down. The Sammie rounded the Bat- 
tery, some 300 or 400 yards off, and bore up the river nearer in to 
the piers than the Burke was when she rounded to. The Sammie first 
sighted the Burke, and gave her a signal of two whistles. Getting no an- 
swer, she, about half a minute afterwards, repeated the signal of two 
blasts, to which the Burke promptly responded with a like signal of two 
blasts. The distance between the vessels at the time of the interchange 
pf signais is in dispute, the witnesses for the bark making it about 600 
or 600 feet, and those for the Samniie about twiee that distance. There 
seems no reason for rejecting the conclusion upon that point of the dis- 
trict judge, who finds it from 700 to 900 feet. The Sammie, after the 
exchange of signais, starboarded her wheel so as to approach some- 
what nearer to the shore, and continued on, making up the river. The 
Burke continued moving in towards shore, heading nearly at right angles 
to the Sammie, and when she had reached a point within about 60 or 
100 feet of the Sammie, the latter stopped and reversed, the bark and 
car-float thus coming into collision about opposite pier 6 and between 250 
and 300 feet off shore. On behalf of the. Burke it is clairaed that imme- 
diately upon giving the answering signais she stopped, reversed l'uU speed, 
and put her wheel hard a-starboard. This is disputed by tbe Sammie's 
witnesses, and the finding upon that point of the district judge, who 
heard the conflicting testimony, will not be disturbed, especially as it 
seems impossible to reconcile the claim of the Burke with the fact of the 
collision. The distance between the tugs and their relative positions 
when they agreed on ,their> respective courses was such that the prompt 
exécution of such a maneuver as above described would hâve carried the 
Burke to the stern of the Sammie, even if it did not keep her entirely 
outside of her course. The learned district judge has uj)on this state of 
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facts found the Sammie liable for undertaking to pass across the bows 
of the Burke, instead of porting to go under her stern, or stopping until 
the latter had crossed the Sammie's course. Before the signais were ex- 
changed, the Sammie, having the Burke upon her starboard hand, was 
bound to keep out of her way, — a duty she would hâve performed by 
porting or stopping, or both. By her signal she asked leave to pass across 
the Burke's bows instead. She did not proceed with her maneuver with- 
out waiting for an asseuting reply, as did The Doris, 31 Fed. Rep. 301, 
and The Colu-mhia, 25 Fed. Rep. 844. When the Burke assented to her 
proposition she was not in fault for continuing on the course agreed upon, 
modified by sheering further inshore, as the district judge found she did, 
unless some faulty navigation on her part while on such agreed course 
caused the collision, or unless the maneuver which she thus asked and 
obtained leave to exécute was a dangerous one. The subséquent collis- 
ion is not alone sufficient to condemn the attempt as an unsafe one, in 
view of the fact that the Burke did not at once exécute the maneuvers 
necessary to keep her out of the course which the Sammie had obtained 
her consent to take. Moreover, ail the witnesses, without exception, con- 
cur in the statement that the course agreed upon was a proper one, and 
entirely safe and easy ; each boat insisting that the collision occurred solely 
because the other did not keep to it. In this respect the case is to be dis- 
tinguished from The City of Hartford, 11 Blatchf. 72, and TheAïbemarle, 8 
Blatchf. 200. Having agreed to the mode of passing, which the Sammie 
proposed, the Burke was in fault for continuing on her course into the 
water through which the Sammie must necessarily pass in executing the 
maneuver, when, by a prompt stoppage, and reversai under a starboard 
helm, the Burke could bave left the Sammie's course free and clear. It 
was no doubt the duty of the Sammie, after the signais were exchanged, 
to keep her course, (perhaps sheering towards shore as she did,) but her 
subséquent stoppage was so close to the moment of collision that it may 
fairly be considered a measure in extremis. Howard, the deck-hand on 
the tug "Howard," a disinterested witness, called by the Burke, testified 
that the Sammie was going ahead till the bowsprit of the bark was within 
100 feet of the car-float, and himself thought there would be a collision 
even before she stopped. Libelants are entitled to a decree against the 
tug R. W. Burke, for their damages and interest- The decree of the dis- 
trict court against the tug Sammie is reversed, with costs to the Sammie 
as against the Burke. 
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MiLiiES et al. ». The Abgonaut and The John C. iNQiiAM. 
(Districi Court, J!f. D. lUinm. March 14, 1889.) 

1. Collision— In Chicago Rivbb— Tugs and Tows. 

ThebargeA.,loadedquitedeeply withiron ore, was proceeding up the soiith 
branch of the Chicago river, in to'* of thé tug T. She had her steam on, but 
was net using it for propulsion. Her course lay along the west hank of the 
river. When she reached the bend of the river between Mason's slip and 
Allen's slip, the curve being from west to east and bacls again, she was obliged 
to swing over to the middle of the stream, in order to pass a schooner, lying 
at a dock just at the point of the bend, the river being only about 120 feet 
wide. The I., with libelant' s schooner in tow, was just rounding the east 
curve, going down the river, at the rate oftive or six miles an hour, andchecked 
her own headway fora mOOient, but without checking that of her tow, and 
then proceeded rapidly on herway, and in attempting to pass on the east side 
of the river, between the st^rn of the barge and the dock, the collision occurred. 
Held, that the I. was at fault in attempting to take her tow through so perilous 
a passage, with the barge occupying so much space. 

2. Samb— Imptitbd Fault. , 

The signal by the T. for the I. tp go ahead, after she had checked her speed, 
though it may hâve contributed to the collision, cannot be imputed as a fault 
to her tow, the A. 

In Admiralty. Libel for collision. 

H. W. Wokâey, for libelants. 

i2. i?ae, for the Argonaut. 

Schuyler & Kremer, for the John C. Ingram. ; 

Blodgett, J. The libelants,. as owners of the schooner Moselle, bring 
this suit to recover damages for injuries sustained by the schooner from 
a collision with the steam-barge Argonaut, which occurred on the 6th 
day of August, 1887, in the watefs of the south branch of the Chicago 
river, on the. bend between Mason's slip and Allen's slip. It appears 
that the tug Ingram took the schooner Moselle in tow at some point on 
the south branch of Chicago river above Main-Street bridge, for the pur- 
pose of towing her into the Iake. The barge Argonaut was proceeding 
up the river, loaded quite deeply with iron ore, in tow of the tug Robert 
Tarrant. She had her steam on for emergeneies, but was not using it 
for the purposes of propulsion:, and her course lay along the west bank 
of the river. When she reached the knuckle or bend in the river be- 
tween Mason's slip and Allen's slip, the curve being from the westtowards 
the east and back again, she was obliged to swing from the west side of 
the river over towards the middle, for the purpose of passing the schooner 
Colin Campbell, which lay at a dock just upon the point of the bend, the 
river being at that point only about 120 feet wide. At this time, the 
Ingram, with the Moselle in tow, was just rounding the concave or east 
curve of the bend, and the Ingram checked her own headway for a mo- 
ment, but without materially checking the headway of the schooner, and 
then put on steam, and proceeded rapidly down the river, and in attempt- 
ing to pass upon the east sde of the river, through the space between the 
stern of the barge and the east dock, the collision occurred. The proof 
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shows that the Ingram 's speedwas quite fast, say five or six iniles an 
hour, from the time she passed through the draw of the Main-Street 
bridge until she nearly reached the bend, when, as I hâve said before, 
the tug checked up, but the schooner, by the impetus which she had 
before that received, drifted quite rapidly down the stream towards the 
barge. , The proof also shows, I think, that the master of the Tarrant, 
towing the Argonaut, signaled the master of the Ingram to go ahead after 
the Ingram had checked up. The libelant claims there was bad man- 
agement and fault on the part oi both the tug Ingram and the Argonaut, 
■whereby the accidenf occurred. It seems to me the proof makes a clear 
case of bad management on the part of the master of the tug Ingram. 
It was a fault on his part to attempt to pass the Argonaut on this bend; 
she was deepJy loaded, the water was shallow at that point, and a barge 
drawing as much water as she did, was liable to sheer, in swinging around 
a bend like this, so as almost necessarily and unavoidab]}"- to bring her 
stem close to the east bank, or at least so dose up the passage-way as to 
make it dilHcult to take. the Moselle safely through . The fact that the 
Argonaut was obliged to make a deflection from her course to pass the 
Campbell would increase her tendency to swing, or sheer, to port. AU 
thèse were circumstances palpable and apparent to the master of the In- 
gram, and should hâve been a sufficient warning to him not to attempt 
to take his tow through along-side the vVrgonaut, while she was swinging 
around the bend; but, instead of doing this, he vaciilated. He first 
stppped, perh^ps thereby losing some of the headway upon his tow, and 
then changed his mind, either as the resuit of his own conclusions, or at 
the suggestion or direction of the master of the Tarrant , and attempted by 
a rapid motion to carry his tow through the gap. The Tarrant and her 
tow, and the Campbell, lying at the dock on the knuckle of the bend, 
were ail in plain sight of the Ingram from the time she passed the Main- 
Street bridge, a distance of about a half mile above; and under thèse 
circumstances, it seems to me, the conduct of the master of the Ingram 
can be considered little less than reckless in attenipting to carry his tow 
through so perilous a passage as that upon this bend, with the Argonaut 
occupying so large a space in the river as she necessarily did; and by 
swinging out to pass the Campbell there was unavoidably imparted to 
her some tendency to swing further over towards the east bank of the 
river. Undoubtedly the master of the Ingram, under the circumstances, 
should hâve proceeded down the river so slowly as to hâve had his tow 
completely in control, and bcen able to either stop her or go so slowly 
as to allow the Argonaut to get clear of the bend before he brought his 
tow along-side of her. This he did not do, for at no time does he seem 
to hâve had the tow under control. It is probable, I think, from the 
testimony, that the master of the Ingram intended to slow up after he 
had taken in the situation, but perhaps at too late a moment, and hence 
checked the movement of his tug, but not substantially the movement 
of the tow. He saw quickly, afterwards, that the tug, from the impetus 
ehe already had, was rapidly approaching the gap between the stern of 
the barge and the east dock, and hence he put on steam, and attempted 
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by a râpîd movement to carry his tug and tow through thîs gap before the 
swinging of the barge should effectually close the passage, and failed in his 
effort so to do, as the barge swung so rapidly as to bring the schooner 
violently against tlie port quarter of the barge. It is possible that, if the 
Ingram had not slowed at ail, but had kept her full speed, he might hâve 
carried the Moselle clear of the barge, but this hésitation was fatal. I do 
not wish to be understood as saying that I think he should hâve kept 
his speed, and bave attempted to pass it at this dangerous place. The 
pradent and proper thing was for him to hâve stopped and waited until 
the Argonaut had passed the bend. The proof shbws that the Ingram, 
after having checked her own headway, but not materially that of her 
tow, as I hâve said, was signaled by the niaster of the Tarrant, towing 
the Argonaut, to go ahead. This action on the part of the master of the 
Tarrant, although it may hâve contributed to bring about the collision, 
cannot be imputed as a fault to the Argonaut, The Argonaut was in tow 
of the Tarrant and helpless in her hands, and is not responsible for the 
mistakes made by the master of the Tarrant, in either advising or direct- 
ing the Ingram to proceed; and hence, as the Tarrant is not a party to 
this suit, I do not conceive that what took place between the masters of 
thèse tugs is at ail material to the questions in this case, or to be imputed 
as a fault to the Argonaut. 

I, therefore, find that the collision was brought about solely by the 
fault of the Ingram, and there will be a decree dismissing the libel as 
against the Argonaut for want of equity, and awarding damages sustained 
by the collision against the Ingram. 
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